- REPORT OF- THE

CHIEF LEGISLATIVE ANALYST

Date: December 2, 2009
To: Honorable Members of the Los Angeles City Council
From: Gerry F. MW\
Chief LegisTative Analyst Assignment No. 09-12-1799
Council File No. 08-0923
Subject: Medical Marijuana Facilities & Policy Issues
SUMMARY

On November 24, 2009 you requested our office to provide a report relative to various
unresolved policy issues relative to medical marijuana facilities. To address your request we met
with staff from the Planning Department, the Police Department, and the Office of the City
Attorney. The policy issues that you asked us to follow up are the following:

(a) A potential cap on the number of collectives citywide.

(b) A cap on the employee salary of medical marijuana dispensaries.

(c) Restrictions to access patients records.

(d) Amendments to allow patients to obtain medical marijuana at more than one location in
emergency situations.

(e) State law restricting smoking in nursing and long-term care facilities.

() Audits of medical marijuana dispensaries.

(g) Medical Marijuana Collective Request for Proposals (RFP) process.

(h) Pre-Interim Control Ordinance (ICO) 186 Medical Marijuana Dispensaries.

FINDINGS

(a) Cap on the number of collectives Citywide:

Council directed us to look into placing a cap on the number of dispensaries Citywide either by

.Community Planning Areas of which there are 35 throughout the City, or by Police Department

Divisions, of which there are 21 located in the four Police bureaus in the City (Central, South,
Valley, and West).

Placing a cap on the number of dispensaries by Community Plan Areas is a feasible approach
because its geographical boundaries do not change, and therefore, are more stable. The only
instance where there would be a change to the boundaries of Community Plan Areas would be if
the City were to expand its current geographical boundaries (469.3 square miles) through
annexation.



In addition, placing a cap on the number of dispensaries by Community Plan Areas instead of
Police Divisions avoids any over-concentration based on geography, inasmuch as there are more
Community Plan Areas than Police Divisions. A cap on the number of dispensaries by
Community Plan Areas would mitigate economic market forces from driving dispensary
operators to certain areas of the City where commercial rental rates may be lower than in other
more affluent geographical areas of the City. Therefore, caps by Community Plan Areas would
provide a statistical distribution that is evenly distributed and not skewed to certain geographical
sections of the City that may already be saturated with challenging land uses.

Planning Department Location Analysis:

We have reviewed the Community Plan Areas location analysis prepared by the Planning

Department-(Attachment-1)-based-on-a-500-foot-and-1000-foot-radius-from-sensitive-use-areas:
The Planning Department analysis presumes that medical marijuana dispensaries would locate in
either commercial or industrial zones, resulting in approximately 18,000 acres citywide in which
medical marijuana facilities could be located based on a 500-foot radius and approximately
12,000 acres based on a 1000-foot radius. However, it is important to consider Note 4 of
Attachment 1, which states the acreage is likely overstated because the Planning Departments’s
land use database does not include actual land uses. Since commercial zones allow residential
uses by right and therefore may include residential and mixed uses buildings, the Planning
Department would have to do a case-by-case review to determine if residential land uses exist
within the specified radius.

While this information is useful as a guide for identifying the potential areas in which facilities
may be located, both our office and the Planning Department conclude that this methodology, on
its own, would not be useful in determining the number of potential medical marijuana facilities
as it could yield thousands of locations.

Alternative Approach on Cap Using Statewide Data.

We obtained statistical data as to the total number of cities Statewide that have authorized
medical marijuana dispensaries. This data was obtained from a January 18, 2007 report from the
Police Commission to the Public Safety and Planning and Land Use Management Committees.

The data shows that the total Statewide population of all the cities (including I.os Angeles) that
authorize and have medical marijuana dispensaries is 6,003,870, with a total 1,235 square miles,
and 247 dispensaries. Therefore, we used this base statistical information to arrive at the total
potential 165 Citywide medical marijuana dispensaries based on population by using the
following mathematical formula:

“247 (total dispensaries Statewide) / 6,003,870 (total population of cities allowing
dispensaries) = 4.11 (ratio of dispensaries per person) x 4,003,457 (Los Angeles

population) = 165 (potential maximum number of medical marijuana dispensaries in Los
Angeles).”



We believe this is a reasonable approach for determining a cap of 165 dispensaries in the City.
However, in discussions with the Planning Department and Police Department and as discussed
earlier this report, the cap should be coupled with a limit in a geographical area so there is not an
over-concentration of medical marijuana facilities in a single area. We concur with the Planning
Department recommendation to use Community Plan Areas. Attachment 2 of this report
identifies by Community Plan Area, the number of facilities that may be located in the area based
on a cap of 165. We have also included for your information as Attachment 3 a distribution of
the proposed 165 cap by Police Division.

As a matter of information, using the same calculation based on square miles (247 dispensaries in
1,235 square miles, 469 square miles in the City), it would yield a cap of 94 medical marijuana

facilitiesin-the City:

(b) Medical Marijuana Employees & Salary Caps:

Council directed us to look into placing a salary cap to limit the employee salaries of a medical
marijuana establishments to ensure that compensation does not exceed industry standards for
nonprofit organizations such as the United Way or other like entity. We contacted the City’s
Community Development Department (CDD) to find out if the City places salary caps on other
non-profit entities.

CDD staff indicates that they enforce limits on salary and bonuses for executive level employees
paid with Department of Labor (DOL) and Employment and Training Administration (ETA)
funded programs only. This limit is established by the State Employment Development
Department (EDD) in compliance with DOL and Workforce Investment Act requirements. The
2009 maximum annual salary/bonus amount is $177,000, according to a directive released in July
2009. CDD does not limit recipient salaries beyond these requirements.

CDD reports that agencies may pay their employees more than this amount, but they cannot use
DOL funds beyond the established limit. The Department further states that the DOL funded
programs RFPs reference compliance with all DOL regulations, but do not specifically call out
salary restrictions.

If the Council chooses to impose a salary cap, the draft ordinance could include the limit
established by EDD or any other amount the Council may chose.



( ¢ ) Restrictions to access patients records:

Pursuant to the adoption of Council Item 10D, the City Attorney has prepared a revised proposed
ordinance addressing limited access to patient medical information held by medical marijuana
collectives. The proposed ordinance language (revised November 30, 2009) is contained in
sections 45.19.6.1 B [Definitions], 45.19.6.2 E [Registration Form], 45.19.6.4 [Maintenance of
Records], and 45.19.6.6 [Inspection and Enforcement Responsibilities]. The various sections
read as follows:

45.19.6.1 B [Definitions] - “Private medical record.” Documentation of the
medical history of a qualified patient or person with identification card. “Private
medical records” shall not include the recommendation of an attending physician
Jor medical marijuana for a qualified patient, an identification card, or the
designation of a primary caregiver by a qualified patient or by a person with an

identification-card.

45.19.6.2 E [Registration Form] - E. Registration Form. Upon receipt of a
Department of Building and Safety preinspection report and a Certificate of
Occupancy verifying compliance with the standards set forth in Section 45.19.6.3
A of this article, and following compliance with the location priority status
provisions set forth in Section 45.19.6.2 C of this article, the collective shall file a
registration form with the Department of Building and Safety. The registration
form shall require the following accurate and truthful information: the address
and physical description (e.g., one-story commercial building, etc.) of the location
at and upon which the collective is located, the name, telephone number, and
address of a person authorized to accept service of process for the collective, the
name(s), telephone number(s), and address(es) of each member engaged in the
management of the collective; the onsite telephone number at the collective and

the name of the member engaged in the management of the collective who is
responsible for receiving, logging, and responding to complaints regarding the

collective; and any other information reasonably required to show that the
collective complies with this article.

In addition, the registration form shall confirm the consent by the collective,
without requirement for a search warrant, subpoena or court order, for the
inspection and copving by the Police Department of the recordings and records
required to be maintained under Sections 45.19.6.3, 45.19.6.4, and 45.19.6.5 of
this article, except that private medical records shall be made available by the
collective to the Police Department only pursuant to a properly executed search
warrant, subpoena, or court order.

45.19.6.4 [Maintenance of Records] - 4 medical marijuana collective shall
maintain records at the location accurately and truthfully documenting: (1) the
full name, address, and telephone number(s) of the owner, landlord and/or lessee
of the location, (2) the full name, address, and telephone number(s) of all
members who are engaged in the management of the collective and the exact
nature of each member’s participation in the management of the collective; (3)
the full name, address, and telephone number(s) of all patient members to whom
the collective provides medical marijuana_and a copy of every attending

physician’s recommendation or patient identification card;




(4) the full name, ad  ss, and telephone number(s) of all prii 1y caregiver
members.to.-whom the collective provides medical marijuana and a copy of every

written designation(s) by the primary caregiver’s qualified patient(s) or the
primary caregiver'’s identification card; (5) written documentation of all

circumstances under which the collective provided medical marijuana to a non-
member, including but not limited to the recipient’s full name, address, and
telephone number, amount of medical marijuana received, and medical
emergency justification; (6) all receipts of the collective, including but not limited
to all contributions, reimbursements, and reasonable compensation, whether in
cash or in kind, and all expenditures incurred by the collective for the cultivation
of medical marijuana; (7) an inventory record documenting the dates, amounts,
and content testing results of marijuana cultivated at the location, including the
amounts of marijuana stored at the location at any given time; (8) a log
documenting the date, nature, and response by the collective to all complaints
received by the collective pursuant to Section 45.19.6.3 B.18 of this article: (9) a
copy of the annual audit reports required pursuant to Section 45.19.6.5 A of this
article; (10) the testing log required to be maintained pursuant to Section

“this-article-and-(1-1)-proof-of registration-with-the-Department-of-

Building and Safety in conformance with Section 45.19.6.2 of this article,
including evidence of an accepted registration form. These records shall be
maintained by the collective for a period of five years and shall be made available
by the collective to the Police Department upon request, except that private
medical records shall be made available by the collective to the Police
Department only pursuant to a properly executed search warrant, subpoena, or
court order. In addition to all other formats that the collective may maintain,
these records shall be stored by the collective at the location in a printed format
in its fire-proof safe. Any loss, damage or destruction of the records shall be
reported to the Police Department within 24 hours of the loss, destruction or
damage. In addition to all other formats that the collective may maintain, these
records shall be stored by the collective at the location in a printed format in its
fire-proof safe. Any loss, damage or destruction of the records shall be reported
to the Police Department within 24 hours of the loss, destruction or damage.

45.19.6.6 [Inspection and Enforcement Responsibilities] - The Department of
Building and Safety may enter and inspect the location of any collective between
the hours of 10:00 a.m. and 8:00 p.m., or at any reasonable time, to ensure
compliance with Section 45.19.6.3 A of this article. In addition, a designated unit
within the Police Department may enter and inspect the location of any collective
and the recordings and records maintained pursuant to Sections 45.19.6.3,
45.19.6.4, and 45.19.6.5 of this article between the hours of 10:00 a.m. and 8:00
p.m., or at any reasonable time, to ensure compliance with this article, except that

the inspection and copying of private medical records shall be made available to

the Police Department only pursuant to a properly executed search warrant,
subpoena, or court order.

It is unlawful for any owner, landlord, lessee, member (including but not limited
to a member engaged in the management), or any other person having any
responsibility over the operation of the collective to refuse to allow, impede,
obstruct or interfere with an inspection, review or copying of records and closed-
circuit monitoring authorized and required under this article, including but not
limited to, the concealment, destruction, and falsification of any recordings,
records, or monitoring.



| v(ti)”/r'l’lrhéndnrzents to allow patients to obtain medical mariju&na at more than one
location in emergency situations:

Pursuant to the adoption of Council Item 10M, the City Attorney has prepared a revised
proposed ordinance addressing limited access to medical marijuana by a collective
member from a different collective during an emergency situation. The proposed
ordinance language (revised November 30, 2009) is contained in section 45.19.6.3 B.15
[Conditions of Operation] and reads as follows:

15. No qualified patient, person with an identification card, or primary
caregiver may be a member of more than one collective located within the City,
except that in the event of a medical emergency, a qualified patient, person with
an identification card, or primary caregiver may obtain medical marijuana
sufficient to meet that medical emergency from another collective in the City. In
addition to all other required documentation, for a medical emergency, the

qualified patient, person with an identification card, or primary caregiver shall
provide written proof of the medical emergency and, as applicable, his or her
attending physician recommendation, identification card, and, in the case of a
primary caregiver, the patient designation to both the member’s collective and to
the collective that is distributing the emergency medical marijuana. This written
documentation shall be maintained in the records of both collectives;

(e) State law restricting smoking in nursing and long-term care facilities:

Pursuant to the adoption of verbal Motion 10AA (Alarcon/LaBonge), the City Attorney
has prepared a revised proposed ordinance addressing state and local laws pertaining to
smoking in assisted living facilities. As advised by the City Attorney’s office, state and
local law currently provide exceptions to allow smoking in designated areas of residential
health care facilities, and reference material provided by the City Attorney’s office is
attached (Attachment 5). Accordingly, the proposed ordinance was revised (revised
November 30, 2009) with specific amendments contained in sections 45.19.6.3 A.2
[Preinspection Requirements] and 45.19.6.3 B.13 [Conditions of Operation]. The various
sections read as follows:

45.19.6.3 A2 [Prelnspectlon Requlrements] 2. No collectzve shall be located on
a lot abutting—acros e Z ‘ er-with a lot
improved with an exclusively reszdentzal buzldzng or wzth a mzxed use buzldzng
containing residential units. This provision shall not apply to a collective that is
also a licensed residential medical or eldercare facility,

45.19.6.3 B.13 [Conditions of Operation] - /3. Medical marijuana may not be
inhaled, smoked, eaten, ingested, or otherwise consumed at the location, in the
parking areas of the location, or in those areas restricted under the provisions of
California Health and Safety Code Section 11362.79. This prohibition shall not
apply to a qualified patient’s use of marijuana for his or her own medical needs if
the qualified patient’s permanent legal residence is the location, nor shall this

prohibition limit the exceptions provided in local and state law that permit

smoking in designated areas within licensed residential medical and eldercare

facilities,




(-Audits-of medical marijuana.dispensaries:

Pursuant to the adoption of Amending Motion 10X (Huizar/Cardenas), the City Attorney
has prepared a revised proposed ordinance addressing an annual audit of medical
marijuana collectives. The proposed ordinance language (revised November 30, 2009) is
contained in section 45.19.6.5 A [Annual Audits] and reads as follows:

A. Annual Audits. No later than February 15 of every year, each
collective shall file with the City Controller an audit of its operations of the
previous calendar year, completed and certified by an independent certified
public accountant in accordance with generally accepted auditing and accounting
principles. The audit shall include but not be limited to a discussion, analysis, and
verification of each of the records required to be maintained pursuant to Sectlon
45.19.6.4 of this article.

(o) Medical Marijuana and Request for Proposals (RFP) Process:

This policy issue cannot be addressed at this time until Council decides on a cap as to the total
number collectives Citywide, and until a decision is made whether the Council will give
preference to the pre- Interim Control Ordinance (ICO) 186 medical marijuana dispensaries.

In terms of how the RFP process would specifically work in this context, the CLA can work with
the City Attorney’s office on some preferred suggestions and language. The CLA has already
started discussing this issue with the City Attorney’s office, but we have deferred any specific
language until it is known how the caps and priority issues are resolved.

(h) Pre-Interim Control Ordinance (ICO) 186 Medical Marijuana Dispensaries:

As you know, 186 medical marijuana dispensaries registered under the provisions of the 2007

ICO. The City Attorney conducted a review of these Pre-ICO facilities and has determined that

137 remain open and 49 have closed or moved. An excerpt of the City Attorney presentation on
this issue which identifies the changes by Council District is contained in Attachment 4.

ZLLE. Mo,

Roberto R. Mejia
Analyst

GFM: RRM
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ATTACHMENT 5

SECTIONS OF THE CALIFORNIA STATE LABOR CODE
SPECIF!CALLY RELATING TO SMOKING IN ENCLOSED WORKPLACES
(SecTions 6404 & 6404.5)

. 6404.
No employer shall occupy er maintain any place of employment that is not safe and healthful.

6404.5.

(a) The Legislature finds and declares that regulation of smoking in the workplace is a matter of

- statewide interest and concern. It is the intent of the Legislature in enacting this section to

prohibit the smoking of tobacco products in all (100 percent of) enclosed places of employment in this
state, as covered by this section, thereby eliminating the need of local governments to enact workplace
smoking restrictions within their respective jurisdictions. It is further the intent of the Legislature to cre-
ate a uniform statewide standard to restrict and prohibit the smoking of fobacco producis in enclosed

~~~~~~~~~~ —places-of-employment;-as-specified-inthis-section; in-order to reduce-employee exposure to environmer-

tal tobacco smoke to a level that will prevent anything other than insignificantly harmful effects to exposed
employees, and also to eliminate the confusion and hardship that can result from enactment or
enforcement of disparate local workplace smoking restrictions. Notwithstanding any other provision of
. this section, it is the intent of the Legislature that any area not defined as a “place of employment” pur-
suant to subdivision (d) or in which the smoking of tobacco products is not regulated pursuant to sub-
division (e) shall be subject to local regulation of smoking of tobacco products.

(b) No employer shall knowingly or intentionally permit, and no person shall engage in, the smoking of
tobacco products in an enclosed space at a place of employment.

(c) For purposes of this section, an employer who permits any non-employee access to his or her
place of employment on a regular basis has not acted knowingly or intentionally if he or she has
taken the following reasonable steps to prevent smoking by a non-employee:

(1) Posted clear and prominent signs, as follows:

(A) Where smoking is prohibited throughout the building or structure, a sign stating
“No smoking” shall be posted at each entrance to the building or structure.

(B) Where smoking is permitted in designated areas of the building or structure, a sign
stating “Smoking is prohibited except in designated areas” shall be posted at each
entrance to the building or structure.

(2) Has requested, when appropriate, that a non-employee who is smoking refrain from smoking in
the enclosed workplace, For purposes of this subdivision, “reasonable steps” does not include:

(A) The physncal ejection of a non-employee from the place of employment or

(B) Any requirement for making a request to a non-employee to refrain from smoking, under cir-
cumstances involving a risk of physical harm o the employer or any employee.

(d) For purposes of this section, “place of employment” does not include any of the following:

(1) Sixty-five percent of the guest room accommodations in a hotel, motel, or similar
transient-lodging establishment.

(2) Areas of the lobby in a hotel, motel, or other similar transient lodging establishment
designated for smoking by the establishment. An establishment may permit smoking in a desig-
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nated lobby area that does not exceed 25 percent of the total floor area of the lobby or, if the total
area of the lobby is 2,000 square feet or less, that does not exceed 50 percent of the total floor
area of the lobby. For purposes of this paragraph, “lobby” means the common public area of an
establishment in which registration and other similar or related transactions, or both, are conducted
and in which the establishment's guests and members of the public typically congregate.

(3) Meeting and banquet rooms in a hotel, motel, other transient lodging establishment similar to a hotel

or motel, restaurant, or public convention center, except while food or beverage

functions are taking place, including setup, service, and cleanup activities, or when the room is bemg
used for exhibit purposes. At times when smoking is not permitted in a meeting

or banquet room pursuant to this paragraph, the establishment may permit smoking in

corridors and pre-function areas adjacent to and serving the meeting or banquet room if no employ—
ee is stationed in that corridor or area on other than a passing basis.

(4) Retail or wholesale tobacco shops and private smokers’ lounges. For purposes of this

paragraph:

(A) “Private smokers’ lounge” means'any enclosed area in or attached to a retail or -
wholesale tobacco shop that is dedicated to the use of tobacco products, including,
but not limited to, cigars and pipes.

(B) “Retail or wholesale tobacco shop” means any business establishment the main purpose of .
which is the sale of tobacco products, including, but not limited to, c«gars pipe tobacco, and
smoking accessories.,

(5) Cabs of motortrucks, as defined in section 410 of the Vehicle Code, or truck tractors, as deﬂned in
section 655 of the Vehicle Code, if no nonsmoking employees are present.

(6) Warehouse facilities. For purposes of this paragraph, “warehouse facility” means a warehouse facility
with more than 100,000 square feet of total floor space, and 20 or fewer full-time employees work-
ing at the facility, but does not mclude any area within a facility that is
utilized as office space.

(7) Gaming clubs, in which smoking is permitted by subdivision (f). For purposes of this
paragraph, “gaming club” means any gaming club, as defined in section 18802 of the Business
and Professions Code, or bingo facility, as defined in section 326.5 of the Penal Code, that
restricts access to minors under 18 years of age. ~

(8) Bars and taverns, in which smoking is permitted by subdivision (f). For purposes of this
paragraph, “bar” or “tavern” means a facility primarily devoted to the serving of alcoholic
beverages for consumption by guests on the premises, in which the serving of food is
incidental. “Bar or tavern” includes those facilities located within a hotel, motel, or other similar tran-
sient occupancy establishment. However, when located within a building in
conjunctiori with another use, including a restaurant, “bar” or “tavern” includes only those areas
used primarily for the sale and service of alcoholic beverages. “Bar” or “tavern” does not include
the dining areas of a restaurant, regardless of whether alcoholic beverages are served therein.

(9) Theatrical production sites, if smoking is an integral part of the story in the theatrical
production.

(1 0) Medical research or treatment sites, if smoking is integral to the research and treatment
being conducted.

(11) Private residences, except for private residences licensed as family day care homes, during the hours of
operation as family daycare homes and in those areas where children are present.

—
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(12) Patient smoking areas in long-term health care facilities, as deﬁned in section 1418 of the Health and
Safety Code. S :

(13) Breakrooms designated by employers for smoking, provided that all of the following condtions are met:

(A) Air from the smoking room shall be exhausted directly to the outside by an exhaust fan. Air from
the smoking room shall not be recirculated to other paris of the building.

(B) The employer shall comply with any ventilation standard or other standard utilizing appropriate
technology, including, but not limited to, mechanical, electronic, and biotechnical systems,
adopted by the Occupational Safety and Health Standards Board or the federal Environmental
Protection Agency. If both adopt inconsistent standards, the ventilation standards of the
Occupational Safety and Health Standards Board
shall be no less stringent than the standards adopted by the federal Environmental
Protection Agency.

- {C) The smoking room shall be located in a non-work area where no one, as bart of his
or her work responsibilities, is required to enter. For purposes of this paragraph,

“work responsibilities” do not include any custodial or maintenance work carried out in the
. breakroom when it is unoccupied. :

(D) There are sufficient nonsmoking breakrooms to accommodate nonsmokers,

(14) Employers with a total of five or fewer employees, either full-time or part-time, may permit smoking where
all of the following conditions are met:

(A) The smoking area is not accessible to minors.

(B) All employees who enter the smoking area consent to permit smoking. No one, as part of his or
her work responsibilities, shall be required to work in an area where smoking is permitted. An
employer who is determined by the division to have used coercion to
obtain consent or who has required an employee to work in the smoking area shall be
subject to the penalty provisions of section 6427.

(C) Air from the smoking area shall be exhausted direc’tly to the outside by an exhaust fan. Air from
the smoking area shall not be recirculated to other parts of the building.

(D) The employer shall comply with any ventilation standard or other standard utilizing
appropriate technology, including, but not limited to, mechanical, electronic, and
biotechnical systems, adopted by the Occupational Safety and Health Standards Board
or the federal Environmental Protection Agency. If both adopt inconsistent standards, the venti-
lation standards of the Occupational Safety and Health Standards Board
- shall be no less stringent than the standards adopted by the federal Environmental Protection
Agency. ' ‘

This paragraph shall not be construed to (i) supersede or render inapplicable any condition or

limitation on smoking areas made applicable to specific types of business establishmerits by any other
paragraph of this subdivision or (ii) apply in lieu of any otherwise applicable paragraph of this subdivision
that has become inoperative.

(e) Paragraphs (13) and (14) of subdivision (d) shall not be construed to require employers to

provide reasonable accommodation to smokers, or to provide breakrooms for smokers or
nonsmokers.
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() (1) Except as otherwise provided in this subdivision, smoking may be permitted in gaming clubs, as

defined in paragraph (7) of subdivision (d), and in bars and taverns, as defined in
paragraph (8) of subdivision (d), until the earlier of the following:

(A) January 1, 1998,

(B) The date of adoption of a regulation (i) by the Occupational Safety and Health Standards
Board reducing the permissible employee exposure level to environmental tobacco smoke to a
level that will prevent anything other than insignificantly harmful effects to exposed employees
or (ii) by the federal Environmental Protection Agency establishing a standard for reduction of
permissible exposure to environmental tobacco smoke to an exposure level that will prevent
anything other than insignificantly harmful effects to exposed persons.

(2) If a regulation specified in subparagraph (B) of paragraph (1) is édopted on or before January 1,

1998, smoking may thereafter be permitted in gaming clubs and in bars and taverns, subject to full
compliance with, or conformity to, the standard in the regulation within two years following the date
of adoption of the regulation. An employer failing to achieve compliance with, or conformity to, the
regulation within this two-year period shall prohibit smoking in the gaming club, bar, or tavern until
compliance or conformity is achieved.

If the Occupational Safety and Health Standards Board and the federal Environmental Protection
Agency both adopt regulations specified in subparagraph (B) of paragraph (1) that are inconsistent,
the regulations of the Occupational Safety Standards Board shall be

no less stringent than the regulations of the federal Environmental Protection Agency.

(3) If a regulation specified in subparagraph (B) of paragraph (1) is not adopted on or before

January 1, 1998, the exemptions specified in paragraphs (7) and (8) of subdivision (d) shall be
inoperative on and after January 1, 1998, until a regulation is adopted. Upon adoption of such a
regulation on or after January 1,1998, smoking may thereafter be permitted in gaming clubs and in
bars and taverns, subject to full compliance with, or conformity to, the standard in the regulation
within two years following the date of adoption of the regulation. An employer failing to achieve
compliance with, or conformity to, the regulation within this two-year period 'shall prohibit smoking in
the gaming club, bar, or tavern until compliance or conformity is achieved. If the Occupational
Safety and Health Standards Board and the federal Environmental Protection Agency both adopt
regulations specified in subparagraph (B) of paragraph (1) that are inconsistent, the regulations of
the Occupational Safety and Health Standards Board shall be no less stringent than the regulations
of the federal Environmental Protection Agency. '

(4) From January 1, 1997, to December 31, 1997, inclusive, smoking may be permitted in

gaming clubs, as defined in paragraph (7) of subdivision (d), and in bars and taverns, as defined in
paragraph (8) of subdivision (d), subject to both of the following conditions: '

(A) If practicable, the gaming club or bar or tavern shall establish a designated
nonsmoking area.

(B) If feasible, no employee shall be required, in the performance of ordinary work
responsibilities, to enter any area in which smoking is permitted.
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(g)-The-smoking prohibition-set forth-in-this-section shall constitute a uniform statewide
standard for regulating the smoking of tobacco products in enclosed places of employment
and shall supersede and render unnecessary the local enactment or enforcement of local
ordinances regulating the smoking of tobacco products in enclosed places of employment.
Insofar as the smoking prohibition set forth in this section is applicable to all (100 percent of) places of
employment within this state and, therefore, provides the maximum degree of
coverage, the practical effect of this section is o eliminate the need of local governments to
enact enclosed workplace smoking restrictions within their respective jurisdictions.

{h) Nothing in this section shall prohibit an employer from prohibiting smoking in an enclosed
place of employment for any reason.

(i) The enactment of local regulation of smoking of tobacco products in enclosed places of
employment by local governments shall be suspended only for as long as, and to the extent
that, the (100 percent) smoking prohibition provided for in this section remains in effect. In
the event this section is repealed or modified by subsequent legislative or judicial action so
thai the (100 percent) smoking prohibition is no longer applicable to all enclosed places of
- employment in California, local governments shall have the full right and authority to enforce previously

enacted, and to enact and enforce new, restrictions on the smoking of tobacco

products in enclosed places of employment within their jurisdictions, including a complete
prohibition of smoking. Notwithstanding any other provision of this section, any area not defined as a
“place of employment” or in which the smoking is not regulated pursuant to

subdivision (d) or (e), shall be subject to local regulation of smoking of tobacco products.

(i) Any violation of the prohibition set forth in subdivision (b} is an infraction, punishable by a
fine not to exceed one hundred dollars ($1 00) for a first violation, two hundred dollars ($200)
for a second violation within one year, and five hundred dollars ($500) for a third and for
each subsequent violation within one year. This subdivision shall be enforced by local law
enforcement agencies including, but not limited to, local health departments, as determined
by the local governing body.

(k) Notwithstanding section 6309, the division shall not be required to respond to any complaint
regarding the smoking of tobacco products in an enclosed space at a place of employment,
unless the employer has been found guilty pursuant to subdivision (j) of a third violation of
subdivision (b) within the previous year.

() If any provision of this act or the application thereof to any person or circumstances is held
invalid, that invalidity shall not affect other provisions or applications of the act that can be
_ given effect without the invalid provision of application, and to this end the provisions of this
act are severable.
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Smoking Ordinance - Los Angeles Municipal Code Section 41,50

Sec. 41.50. Smoking Prohibited in Designated Areas.
(Amended by Ord. No. 159,498, Eff. 12/15/84.)

A. Definitions:

The following words and phrases, whenever used in this ordinance shall be construed as hereinafter set
out, unless it shall be apparent from the context that they have a different meaning,

"Bar" shall mean an indoor area utilized primarily for the serving of alcoholic beverages and in which the
service of food is only incidental to the consumption of such beverages. (Added by Ord. No. 162,989,
Eff. 1/7/88.)

1. "Employee" shall mean any person who is employed by any employer in consideration for
monetary compensation or profit

2. "Employer" shall mean any person, partnership, corporation, excluding municipal corporation,
who employs the services of more than four persons. (Amended by Ord. No. 169,790, Eff.
6/9/94.) :
'3, "Place of employment" shall mean any enclosed area under the control of a public or private

employer which employees normally frequent during the course of employment, including, but
not limited to, work areas, employee lounges, conference rooms, and employee cafeterias. A
private residence is not a place of employment.

"Service Line" shall miean any indoor line at which one or more persons ate waiting for or receiving
service of any kind, whether or not such service involves the exchange of money. (Added by Ord. No.
162,989, Eff. 1/7/88.)

4, "Smoke" or "Smoking" shall include the carrying or holding of a lighted pipe, cigar or cigarette
of any kind, or any other lighted smoking equipment or the lighting or emitting or exhaling the
smoke of a pipe, cigar or cigarette of any kind. ‘

B. Prohibition:
It shall be unlawful to smoke in the following places:

1. Those portions of any building, structure or other enclosed facility open to the general public for
the primary purpose of exhibiting any motion picture, stage production, musical recital, or
similar performance. However, smoking may be permitted in designated areas of lobbies.
(Added by Ord. No. 162,989, Eff. 1/7/88.)



10.

Any room, chamber, indoor place of meeting or indoor public assembly, wherein public
business is conducted and which is open to members of the general public either as participants
or as spectators. (Amended by Ord. No. 164,776, Eff. 6/3/89.)

“Those-areas within the buildings or.structures of any health care facility which are open to

visitors to the premises except that in such areas there may be enclosed areas designated and
set aside on each floor where smoking may be allowed.

Any retail food marketing establishments including grocery stores and supermarkets except
those areas of such establishments set aside for the serving of food and-drink, restrooms, and

offices and areas thereof not open to the public.

Service lines in those areas of buildings open to the public, except those lines in stores

.. specializing in the sale of tobacco products. (Added by Ord. No. 162,989, Eff. 1/7/88.)

Those indoor areas of libraries, museums and art galleries open to the public. (Added by Oxd.
No. 162,989, Eff. 1/7/88.)

Those indoor areas of retail stores open to the public, except retail stores specializing in the sale
of tobacco products. (Added by Ord. No. 162,989, Eff. 1/7/88.)

Indoor polling places. (Added by Ord. No. 162,989, Eff. 1/7/88.)

Those indoor areas normally occupied by children in private elementary and secondary schools
private child day care facilities as defined in Section 1596.750 of the Health and

Safety Code, and private residences licensed as child day care facilities during the hours of

operation as such a facility, (Added by Ord. No. 162,989, Eff. 1/7/88.)

(Amended by Ord. No. 168,844, Eff. 8/2/93.)

a. Indoor restaurants, except as set forth in paragraphs b and ¢ below.

b Restaurants with a seating capacity of more than 50 persons located in a dance club,

excluding from that calculation of capacity any portion of such facility which is located
outdoors and/or which is utilized as a bar, shall have a portion of the dining area
designated as a non-smoking area. The non-smoking area required by this paragraph
must be a contiguously maintained indoor area comprised of at least 50% of both the
seating capacity and floor space of the area in which customers are being served.

c. The prohibition set forth in paragraphs a and b above, shall not apply to any portion of
a restaurant which is utilized as a bar, or to any rooms which are being used for private
fimctions, but only while any such rooms are used for such private functions.



11.

12.

13.

Those portions open to the general public of any arena, gymmnasium or other similar enclosed
building designed primarily for the purpose of observing sports events. However, smoking may
be permitted in designated areas of lobbies. (Added by Ord. No. 162,989, Eff. 1/7/88.)

Train, cruise ship, and bus depot waiting areas and ticket lines as regulated pursuant to Health
and Safety Code Section 25949.4. Violation of, or failure fo comply with the provisions of
Health and Safety Code Section 25949.4 shall be punishable as set forth in Health and Safety
Code Section 25949.8. (Amended by Ord. No. 170,386, Eff. 3/17/95.)

(Amended by Ord. No. 170,386, Eff. 3/17/95.) Any portion of a building owned by the City of
Los Angeles, and those portions of a building Jeased by the City of Los Angeles, except that:

a. Waiting areas and ticket lines in the Los Angeles Harbor cruise ship tetminals shall be

14,

15.

C.

tegulated as set forth in Subdivision 12 above, and

b. | Restaurants in any building owned by the City of Los Angeles or in those portions of a
building leased by the City of Los Angeles shall be regulated as set forth in Subdivision
10 above.

Airport ticket lines as tegulated pursuant to Health and Safety Code Section 25949.4, and
public circulation areas and public waiting room areas (except for intransit lounges which shall
be 75% by area, no smoking). It is the purpose of this Subdivision to prohibit, pursuant to the
authority contained in Health and Safety Code Section 25949.6, smoking in airport public
circulation areas, and airport public waiting room areas. Violation of, or failure to comply with
the provisions of Health and Safety Code Section 25949.4 shall be punishable as set forth in
Health and Safety Code Section 25949.8. (Added by Ord. No. 170,386, Eff. 3/17/95.)

Notwithstanding the provisions of paragraph ¢ of Subdivision 10 of Subsection B and
Subsection F of Section 41.50, smoking shall be prohibited in bars located in airport terminals.
(Added by Ord. No. 170,386, Eff. 3/17/95.) '

Regulation of Smoking in Places of Employment:

(First unnumbered paragraph amended by Ord. No. 162,989, Eff. 1/7/88.)

The places subject to regulation pursuant to Subdivisions 1,2,3,4,8, and 9 of Subsection B shall not be
deemed places of employment for purposes of this subsection.

The following regulations apply to places of employment:



1. Within one hundred twenty (120) days of the effective date of this drdinance, each employer
shall adopt, implement and maintain a written smoking policy which shall contain at a minimum,
provisions related to the following:

a. The prohibition of smoking in cafeterias, restrooms, elevators and nurses aid stations or

similar facilities for the treatment of employees. (Amended by Ord. No. 168,344, Eff.
8/2/93.)
b. The provision and maintenance of a conﬁgubus non-smoking area of not less than two-

thirds of the seating capacity and floor space in lunchrooms and employee lounges.
(Amended by Ord. No 168,844, Eff. 8/2/93.)

c. A statement providing that in any dispute arising between smokers and noﬂ-smokers,
efforts shall be made by the employer to accommodate the desires of both smokers and
non-smokers.

It shall be the responsibility of employers to provide smoke-free work areas for non-smokers to the
maximum extent possible but employers are not required to incur any expense to make structural or
other physical modifications in providing these areas. An employer who makes reasonable efforts to
develop and promulgate a policy regarding smoking and nonsmoking in the work place shall be deemed
to be in compliance with this paragraph, provided that a policy which designates an entire work place
as a smoking area shall not be deemed in compliance with this paragraph.

d. An employer shall post "No Srhoking" signs in any area'designated as a non-smoking
. area. .

2. The smoking policy shall be communicated in writing to all current employees within three
weeks of the date of adoption, and to all future employees at the time of thexr entry into
employment.

3. Notwithstanding the above, every employer shall have the authority to designate any work area
as a non-smoking area.

4. . Anemployer who fails to adopt a smoking policy, or who fails to post signs in any area
designated as a non-smoking area as required by Subdivision 1 shall be in violation of said

subdivision. Such a violation shalI be punishable as a misdemeanor.

D.  Signs and Other Management Responsibilities: (Title and Section amended by Ord. No.
162,989, Eff. 1/7/88.)

1. Signs.

a. The person having the authority to manage and control any area designated as a non-



smoking area pursuant to Subdivisions 5 and 10 of Subsection B shall place or caused
to be placed and prominently displayed, and shall maintain "No Smoking" signs in
conspicuous locations within said areas. All such signs shall clearly and conspicuously
recite the phrase "NO SMOKING" and/or use the intemational no-smoking symbol
and shall cite Section 41.50 of the Los Angeles Municipal Code. The signs shall be of
sufficient number and location to cause the message of the signs to be clearly visible,
legible and readable. '

b. The person having the authority to manage and control any area designated as a non-
smoking area pursuant to all other provisions of Subsections B or C, shall post or cause
to be posted and prominently displayed, and shall maintain "No Smoking" signs in
conspicuous locations within said areas. All such signs shall clearly and conspicuously

" recite the phrase "NO SMOKING" and/or use the international no-smoking symbol

E'

and shall site Section 41.50 of the Los Angeles Municipal Code. The signs shall be
posted not less than 5 feet nor more than 8 feet above floor level and shall be of
sufficient number and location to cause the message of at least one of the signs to be
clearly visible, legible and readable.

The person having the authority to manage and control those restaurants subject to Subdivision
10 of Subsection B with both smoking and non-smoking sections shall be responsible for
ensuring that patrons are asked their preference for seating in either the smoking or non-
smoking section.

Violations.

a. Violation of, or failure to comply with the provisions of Subdivision 1 of this subsection
shall be punishable as a misdemeanor.

b. Violation of; or failure to comply with the provisions of Subdivision 2 of this subsection
shall be punishable as an infraction.

Other Agency Cooperation:

Federal, State, County, publié school and special district officials are vrged to enact and enforce
provisions similar to the provisions contained herein. (Amended by Ord. No. 162,989, Eff. 1/7/88.)

F.

Exceptions:

The prohibition set forth in Subsection B and C shall not apply to private enclosed offices occupied
exclusively by smokers even though such an office may be visited by non-smokers, or to those portions
of bars open to the public. (Amended by Ord. No. 162,989, Eff. 1/7/88.)

G.

Implementation;



Employers shall implement the provisions of this section in a manner consistent with all applicable State
or Federal statutes, rules or regulations, on employer-employee relations.

H. Penalties:
1. It shall be unlawful to willfully mutilate or destroy any signs required by this section.
S 2. It shall be unlawful to smoke in any area posted as a non-smoking area.

3. It shall be unlawful for an employer to discharge or in any manner discriminate against any -
employee who exercises his or her rights under this section if the dominant intent of the
employer is retaliation against the employee for exercising those rights. Violation of this
provision shall be a misdemeanor. '

4, Except as otherwise expressly provided herein, violation of any provision or failure to comply
with any requirement of this section is an infraction.

Sec. 41.50.5. Signage Regulations for Places Subject to Regulation Pursuant to Labor Code Section
6404.5 '

(Added by Ord. No. 172,487, Eff. 4/12/99.)

All employers subject to the provisions of Labor Code Section 6404.5 shall post, or cause to be ,
posted and prominently displayed, signs containing the following phrase “To Report Violations of Labor
Code Section 6404.5 Call 1-888-333-0730”. This phrase may be included on the same signs required
" by Labor Code Section 6404.5, or on additional signs. The signs shall be posted at each entrance to
the building or structure. Violation of; or failure to comply with the provisions of this section shall be
punishable as set forth in Labor Code Section 6404.5(). ‘

Sec. 41.51. Smoking in Elevators Prohibited.

() It shall be unlawful for any person to light, ignite or otherwise set fire to, or smoke, carry, throw
or deposit any lighted cigar, cigarette or other smoldering or smoke-producing substance within
any public or private elevator open to use by the general public. (Added by Ord. No. 146,792,
Eff. 1/12/75.) ’

(b)  Every person having the authority to manage and control premises wherein elevator service is
provided for use by the general public shall post "NO SMOKING" signs in all such elevators.
Such signs shall be clearly visible and readable. Such signs shall cite Section 41.51 of the
Municipal Code and state that persons smoking in elevators are subject to a fine. (Added by
Ord. No. 146,792, Eff. 1/12/75.)

(¢)  Notwithstanding any other provision of this Code, violation of this section is an infraction.
(Added by Ord. No. 153,590, Eff. 5/11/80.)



Sec. 41.52, Smoking in Buses. ' -

No person shall smoke or possess any burning cigarette, cigar or pipe while on any motor bus or other
vehicle operated for the purpose of transporting persons for hire within the City of Los Angeles along a
regular route, and picking up or discharging such passengers in the city streets. (Added by.Ord. No.
127,508, Eff. 6/29/64.) ;

Notwithstanding any other provisions of this Code, violation of this section is an infraction. (Added by
Ord. No. 153,590, Eff. 5/11/80.).




Possible Application of Labor Code 6404.5 to Board and Care Facilities
To: Ana Johnson and Nora Manzanilla
Date: May 23, 2006

From: Theresa Boschert
California’s Clean Air Project
916-739-8925

Labor Code 6404.5, the California Smoke-free Workplace Act, applies to all indoor

workplaces except those specifically described in section LC6404.5(d) as not being a
“place of employment” for the purposes of this law. The exceptions include

6404.5(d)(12): “Patient smoking areas in long-term health care facilities, as defined in

section 1418 of the Health and Safety Code.”

Health and Safety Code section 1418 reads as follows:
1418. As used in this chapter:

{a) "Long-term health care facility"” means any facility licensed
pursuant to Chapter 2 (commencing with Section 1250} that is any of
the following: ' ’

(1) Skilled nurs;ng facility.

(2) Intermediate care facility.

(3) Intermediate care facility/developmentally disabled.

(4) Intermediate care facility/developmentally disabled
habilitative.

(5) Intermediate care facility/developmentally disabled--nursing.

(6) Congregate living health facility.

{7) Nursing facility.

{b) "Long-term health care facility" also includes a pediatric day
health and respite care facility licensed pursuant to Chapter 8.6
(commencing with Section 1760).

(¢} "Long-term health care facility" does not include a general
acute care hospital or an acute psychiatric hospital, except for that
distinct part of the hospital that provides skilled nursing
facility, intermediate care facllity, or pediatric day health and
respite care facility services.

{d) "Licensee” means the holder of a license issued under Chapter
2 (commencing with Section 1250} or Chapter 8.6 (commencing with
Section 1760) for a long-term health care facility.

Does a board and care home fall within this definition is the first question. To answer
this, one would have to discover whether or not the facility is licensed under HS section
1250, Chapter 2 or also under HS section 1760, Chapter 8.6. An examination of the
facility’s license would seem fo be a reasonable first step.

If the facility does fit within the definition of “long-térm health care facility”, the next
question is what constitutes “patient smoking areas” within such a facility. We believe
that “patient smoking areas” are intended to be a specific designated area within the
facility, not the entire facility and not the general work area of facility employees Labor
Code 6404.5 was intended to provide workplace protection from the cancer-causing
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effects of Second Hand Smoke for virtually all California workers. To meet that purpose
separate, discrete “patient smoking areas” would be needed to reduce the impact of
smoke on the general population and staff of the facility. Common work areas such
hallways, lobbies, dining areas, exercise rooms etc. would not logically be “patient
smoking areas”. Since it is essential for non-smoking employees to enter these areas on a
regular basis in order to carry out their work duties, we believe these would be work
areas protected by LC 6404.5. Also the exception speaks only of “patient smoking areas”
and does not allow for employee smoking areas anywhere within “long-term health care
facilities™.

Another question is: do the living quarters within such a facility constitute possible
“patient smoking areas”. We believe that since all staff are required to enter these areas
also on a regular basis in order to carry out their work responsibilities, they would be
protected as work areas by LC 6404.5. The use of the specific designation “patient
smoking areas” would not have been necessary in the code if it were not intended to be a
distinct, separate location within the facility.

The broad protections of L.C 6404.5 and the narrow, specific exceptions found within the
law are all the more pertinent today since the California Air Resources Board, a branch of -
the California Environmental Protection Agency, declared in January 2006 that Second
Hand Smoke is a Toxic Air Contaminant that increases the risk of breast cancer in young
women by 68%. A sumiary of the ARB’s report is attached.

In summary, we believe that since Second Hand Smoke is a Toxic Air Contaminant and a
Class A carcinogen to which there is no safe level of exposure, the public, local
government and California taxpayers who bear the cost of smoking-related deaths and
disease are all served best by the Legislature’s intention to provide wide protections and
narrow exceptions within California’s Smoke-free Workplace Act (LC6404.5).



