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OPINION

ORDER GRANTING IN PART AND DENYING IN
PART J?LAllNTIFFS' AND DEFENDANT'S CROSS
MOTIONS FOR SUMMARY JUDGMENT

[Dk!. Nos. 158 & 168]

Presently before the court are Plaintiffs' and De-
fendant's Cross Motions for Summary Judgment. Having

considered the parties' submissions, heard oral argument,
and ordered supplemental briefing, the court adopts the
following order. .

tBACKGROUND

A. Factual History

. . The Venice Beach Boardwalk (the "Boardwalk") is a
major tourist attraction in the City of Los Angeles.
LAMC § 42.1S(A)(I)(a). (*2] It is "historically signifi-
cant as a traditional public forum for its performance and
visual artists, as well as other free speech activity." rd.
During the summer and on weekends, the Boardwalk is
filled with street performers, including "instrumental
musicians, singers, jugglers, acrobats, mimes, comics,
magicians; prophets, fortune tellers, and other assorted
entertainers." City of Los Angeles Dep't of Recreation &
Parks, http://www.laparks.orglvenice/venice.htm (last
visited Nov. 8, 2009). Plaintiffs are thirteen street per-
formers and artists who make their living on the Venice
Beach Boardwalk by, among other things, dancing,
singing, painting, uuicycling, playing music, as well as
selling or accepting donations for items related to their
performances, such as CDs, works ofart, and T-shirts.

Over the years, the defendant the City of'Los Ange-
les (the "City"), has adopted and-amended a number of
versions of Los Angeles Municipal Code ("LAMC") §
42.15, in order to address its concern that unregulated
vending negatively effects the character, safety, and
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economic vitality of the Venice Beach Boardwalk and in
response to litigation. In 20.0.5, the City suspended the
20.0.4 version of § 42.15, [*3] in response to the legal
challenge raised in Venice Food Not Bombs v. City of
Los Angeles, No. CV 0.5-0.4998 DDP (S8) (CD. Cal.
20.0.5), and later adopted an amended versi?D of the or~
dinance as part of a settlement agreement In 20.0.6. The
'settlement agreement was the culmination of intensive
meetings and negotiations between the parties and com-
rnunity stakeholders, with the aid of the Court, .in ~ e~-
fort to draft an ordinance that would address the CIty s
concerns about unregulated vending While protecting the
rights of those who engage in activities protected by the
First Amendment on Venice Boardwalk.

The City's adoption of the 20.0.6version of § 42.15
did not end all controversy concerning the vending ordi-
nance and further litigation ensued. On Jannary 14, 20.0.9,
this Conrt ruled in Hunt v. City 0/ Los Angeles, 601 F.
Supp. 2d U58, 1170-72 (C.D. Cal. 2009), that th~ 20.0.4
version of LAMC § 42.1S(C) was unconstitutionally
vague, because the exception to the ven~g ban f~r
"merchandise constituting, carrying or malting a reli-
gious political, philosophical, or ideolog!cal me~sage or
statement which is inextricably intertwined WIth mer-
chandise" presented "a real risk of arbitrary and dis-
criminat~ry [*4J enforcement because it fail[ed] to 1'70;.
vide sufficient guidance to those who would enforce it.
The Conrt did not reach the merits of the plaintiffs' facial
void-for-vagueness challenge to a similar provision in
the 20.06 version of the ordinance, finding that the plain-
tiffs lacked standing to raise the claim. Hunt, 601 F.
Supp. 2d at 1175.

In the face of such litigation, the City again amended
§ 42.15, with the latest draft taking effect on May 19,
20.08. In enacting the 2008 version of LAMC § ~~'.15,
the City found that (1) tourists are deterred from VISiting
the Boardwalk because they are harassed by unregulated
vendors, (2) the limited amount of space on the Board-
walk should he assigned in order to avoid frequent alter-
cations (3) vendors and their equipment impede the in-
gress tind egress of emergency and public safety vehi-
eles, and (4) unregulated vending creates e~ccssive and
annoying noise on the Boardwalk that negatively affects
nearby workers, visitors, and residents. LAM,? §
42.l5(A)(l)(b)(i)-(vii). In response to these findm~s,
LAMC § 42.15 (2008) provides that "[ejxcept as specl!-
ically allowed in this section, no person shall engage in

vending" along the Venice Beach Boardwalk. [*SJ ld. §
42. 15(A):

The 2008 version of the ordinance divides much of
the available space in the heart of the Boardwalk into
individual spaces designated as P-Zone spaces and
l-Zone spaces. Id. § 42.15(2). In the P-Zone spaces,
"persons can perform, engage in traditional expressive

speech, and petitioning activities, and vend the following
expressive items: newspapers, . leaflets, pamphlets,
bumper stickers, patches, buttons, or hooks created by
the vendor or recordings of the vendors own perfor-
mances .... " Id. § 42.15(2)(a). In the I-Zone spaces,
"persons may engage in activities permissible in the
P-Zone, and also engage in vending of expressive items
created by the vendor, or the vending of expressive items
that are inextricably intertwined with the vendor's mes-
sage .... " Id. § 42.l5(2)(h).

With certain limited exceptions, anyone wishing to
use a P-Zone or I-Zone space during Peak Season must
apply 'for an annual permit and enter into a lottery system
by which spaces are assigned each day. Program Rules at
pp. 2-3. The person to whom the space is assigned has
priority to use the space. But, after 12:00 p.m., anyone
(with or. without a permit) may use any unoccupied
space, so- long as [*6] she engages. only in activities
approved for the P-Zones and relinquishes the space to
the permit-holder if she returns,

Outside of the P- and I-Zones, anyone may engage
in any activity permitted in the P-Zones and vend ex-
pressive items "inextricably Intertwined with the vendors
message," so long as she does not" set up a display table,
easel, stand, equipment, or other furnitnre, use a pushcart
or other vehicle .... n Id, § 42.l5(D)(1)(a). On the West
side of the Boardwalk, outside of the P- and l-Zones,
anyone can engage in any permittedP-Zorie activity as
long as it is "not vending and does not substantially im-
pede or obstruct pedestrian or vehicular traffic, subject to
reasonable size and height restrictions on any table, ea-
sel, orotherfurnitnre ...... Jd. § 42.15(D)(1)(b).

The ordinance and Program Rules also include noise
regulations. LAMC § 42.l5(F)(l) provides that noise
levels must not exceed ,seventy-five decibels when
measured at a distance of twenty-five feet away or nine-
ty-six decibels when measured from one foot away be-
tween nine o'clock in the morning and sunset. Further-
more, LAMC § 42.15(F)(4) bans the use of amplified
sound anywhere on the Boardwalk except in specially
[*7] designated P-Zone spaces between 17th Avenue and
Horizon Avenue and between Breeze Avenue and Park
Avenue. The Program Rules clarify that amplified sound
"is permitted only in the designated spaces in the
P-Zones in the locations specified in Section 42.15 be-
tween 9:00 a.m, and sunset, and is prohibited after sunset
and before 9:00 a.m." Program Rules at p. 4.

Following the City's adoption of the 2008 version of
§ 42.15, the Ninth Circuit decided Berger v, City of Seat-
tle, 569 F.3d 1029 (9th Cir. 2009) (en bane), holding that
a designated-performance-space and permitting system
established by the City of Seattle for the Seattle Center
was facially unconstitutional under. the First Amendment.
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In so holding, the court noted that the Supreme Court
"has repeatedly concluded that single-speaker permitting
requirements are not a constitutionally valid means of
advancing [the government's] interests because, typically
(1) they sweep too broadly, (2) they only marginally ad-
vance the government's asserted interests, and (3) the
government's interests can be achieved by less intrusive
means." Id: at 1038 (internal citations omitted). While
acknowledging that such Supreme Court decisions in-
volved [*S] permitting requirements for door-to-door
solicitation, the court held that "it stands to reason that
such [single-speaker permitting] requirements would be
at least as constitutionally suspect when applied' to
speech in a public park, where a speaker's First Amend-
ment protections reach their zenith, than when applied to
speech on a citizen's doorstep where substantial privacy
interests exist." Itt. at 1039. As a result, the court stated
inat it was "not surprising that Weand almost every other
circuit to have considered the issue have refused to up-
hold registration requirements that apply to individual
speakers or small groups in a public forum." Id.

Shortly after the Ninth Circuit published its decision
in Berger, 569 F.3d 1029, Plaintiffs filed this lawsuit
raising facial and as-applied challenges to the 2006 and

·2008 versions of LAMC §42.15 and its implementing
Public Expression Permit Program Rules ("Program
Rules") (revised April 2, 2008), arguing that they violate
the First and Fourteenth Amendments. The facial chal-
lenges to the 2008 ordinance at issue here appear to be
threefold: First, Plaintiffs argue that the. permitting and
designated performance space system is not a reasonable
[*9] time, place and manner restriction and grants unbri-
died discretion to licensing authorities. Second, Plaintiffs
assert that the ordinance's use of the phrase "inextricably
intertwined" renders it unconstitutionally vague. Tldrd,
Plaintiffs claim that the amplified sound ban is not a
reasonable time, place, and manner restriction.

In: order to voice their concerns over the ordinance
and its enforcement, Plaintiffs Dowd and Saltsburg he-
gan .attending Los Angeles City Council meetings and
speaking during public comment sessions. Plaintiffs
Dowd and Saltsburg raise facial and as-applied chal-
lenges to the City Council's Rules of Decorum,

B. Procedural History

On October 8, 2009, the City filed a motion to dis-
miss the facial challenges to LAMe § 42.15 (2008) on
the grounds that the ordinance is constitutional on its
face. The court denied the motion to dismiss with respect
Plaintiffs' facial challenge to the permitting system and
the amplified sound ban, and granted it with respect to
Plaintiffs' facial challenge to the vending ban, holding
that they did not have standing to pursue such a claim.
On October 16, 2009, Plaintiffs filed a motion for pre-

liminary injunction. The court granted the injunction
["10] as to the amplified sound ban and the permitting
and lottery system, and denied it as to the rules of deco-
rum, the limitation of boardwalk activities at sunset, the
height prohibition, and the rotation requirement.

The parties have now filed cross-motions for· sum-
mary judgment on the constitutionality of the 2008 Or-
dinance, the amplified sound ban, the limitation of
boardwalk activities after sunset, the height: limitation,
and the niles of decorum.

nLEGAL STANDARD

Summary judgment is appropriate where the plead-
ings, depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show
"that there is no genuine dispute as to anymaterial fact
and the movant is entitled to judgment as a matter of
law:" Fed. R. Civ. P. 56(a). A party seeking summary
judgment bears the initial burden of informing the court
of the basis' for its motion and of identifying those por-
tions of the pleadings and discovery responses that
demonstrate the absence of a genuine dispute of material
fact, 'Celotex Corp. v, Catrett, 477 u.s. 317, 323, 106 S.
Ct. 2548,91 L. Ed. 2d 265 (1986). All reasonable infer-
ences from the evidence must be drawn in favor of the
nonmoving party. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255, 106 S. Ct. 2505, 91 L. ss. 2d 202
(1986). [OllJ If the moving party does not bear the
burden of proof at trial, it is entitled to summary judg-
ment if it can demonstrate that "there is an absence of
evidence to support the nonmoving party's case." Ce-
latex, 477 U.S. at 325.

Once the moving party meets its burden, the burden
shifts to the nonmoving party opposing the motion, who
must "set forth specific facts showing that there is a gen-
uine issue for trial." Anderson, 477 U.S. at 256. 'Sum-
mary judgment is warranted if a party "fails to make a
showing sufficient to establish the existence of an ele-
ment essential to that .partys case, and on which that
party will bear the burden of proof at trial." Celotex, 477
U.S. at 322. A genuine issue exists if "the evidence is
such that a reasonable jury could return a verdict for the
nonmoving party," and material facts are those ''!bat
might affect the outcome of the suit under the governing
law." Anderson, 477 U.S. at 248. There is no genuine
issue of fact "[wjhere the record taken as a whole could
not lead a rational trier of fact to find for the non-moving
party." Matsushita Elec. Indus: Co.v. Zenith. Radio
Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d
538 (1986).

It is not the court's task "to scour the record in search
[*12] of a genuine issue of triable fact." Keenan v. Allan,
91 F.3d 1275, 1279 (9th cs. 1996). Counsel has an ob-
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ligation to lay. ont their support clearly. Carmen v. San
Francisco Unified Sch. Dist., 237 F.3d 1026, 1031 (9th
Cir. 2001). The court "need not examine the entire file
for evidence establishing a genuine issue of fact, where
the evidence is not set forth in the opposing papers with
adequate references so that it could, conveniently be
found." Id.

Ill. DISCUSSION

A. 2006 Ordinance

The statute oflirnitations for suits Under 42 U.S.C. §
1983 is governed by state law applying to tort actions for
the recovery of damages for personal injuries. Silva v,
Crai,;, 169 fi".3d 608, 610 (9th Cir. 1999). In California,
the statute of limitations for such personal injuries is two
years. Cal. Civ. Proc. Code §335.1. "Generally, the stat-
ute of limitations begins to run when a potential plaintiff
knows or has reason to know of the asserted injury." Ac-
tion Apartment Ass'n, Inc. v, Santa Monica Rent Control
Bd., 509 F.3d 1020, 1026-27 (9th cs. 2007), quoting De
Ansa Properties X. Ltd. v. County of Santa Cruz, 936
F.2d 1084, 1086 (9th Cir. 1991). For facial challenges,
the two year statute of limitations [*13] runs from the
date that the challenged statute or ordinance went into
effect, regardless of when a plaintiff learns of the enact-
ment. Action Apartment Ass'n, Inc .. 509 F.3d at 1027
(9th Cir. 2007)(intemal citation and quotation marks
omitted) ("Given the general rule that the statute of'Iimi-
rations begins to run when a potential plaintiff knows or
has reason to know of the asserted injury, it stands to
reason that any facial injury to any right should be ap-
parent upon passage and enactment of a statute. ")

The 2006 Ordinance became effective on March 25,
2006. (City Mot., Exh. 301.) Plaintiffs filed this action
on September 16, 2009. Thus, their facial challenge to
the 2006 Ordinance was filed more than a year after the
statute of limitations period had expired and such a chal-
lenge is time-barred.

The as-applied claims are likewise time-barred. Any
acts that took place prior to September 16,2007, and that
give rise to an as-applied challenge would be
time-barred. Because the 2006 Ordinance was suspended
in July 2007 (FAC '!I 50), any act of enforcement of the
2006 Ordinance would have taken place' prior to July
2007, and would necessarily be time barred.

For these reasons, the court GRANTS [*14] sum-
mary judgment in favor of Defend an! on all claims relat-
ing to the 2006 ordinance.

B. Permit and Lottery System

"A permitting requirement is a prior restraint on
speech and therefore bears a 'heavy presumption' against

its constitutionality." Berger, 569 F.3d at 1037 (internal
citation omitted). "The presumptive invalidity and offen-
siveness" of such systems "stem from the significant
burden they place on free speech. Both the procedural
hurdle of filling out and submitting a written application,
and the temporal hurdle of waiting for the permit to be
granted may discourage potential speakers." Id. at
1037-38 (internal citation and quotation marks omitted).
Even where the government has a significant interest, the
Supreme Court .has concluded that "single-speaker per-
mitting requirements are not a constitutionally valid
means of advancing those interests because, typically, (1).
they sweep tuo broadly ... (2) they only marginally ad-
vance the government's asserted interests, ... and (3) the
governments interests can be achieved by less intrusive
means." Id. at 1038. "Although the Supreme Court has
not addressed the validity of single-speaker permitting
requirements for speech in' a [*15) public forum, it
stands to reason that such requirements would be at least
as constitutionally suspect when applied to speech in a
public park, where a speaker's First Amendment protec-
tions reach their zenith." Id. at 1039. The "venerable
tradition of the park as public forum has ... a very prac-
tical side to it as well: parks provide a free forum for
those who cannot afford newspaper advertisements, tele-
vision infomercials, or' billboards." Grossman v. City of
Portland, 33 F.3d 1200, 1205 (9th Cir. 1994).

Nonetheless, "local governments can exercise their
substantial interest in regulating competing uses of tradi-
tional public fora by imposing permitting requirements
for certain uses." Santa Monica Food Not Bombsv. San-
ta Monica, 450 F.3d 1022, 1038 (9th cs. 2006). A local
government may issue reasonable regulations governing
the time.place, or manner of speech. Berger, 569 F.3d at
1036. "To be upheld as a constitutional time, place or
manner restriction, a permit requirement applying to
First Amendment [*16] activity in a public park must
(I) be content neutral, (2) be narrowly tailored to serve a
significant government interest, and (3) leave open am-
pIe alternative channels of expression." Grossman, 33
F.3d at 1205. "When the Government restricts speech,
the Government bears the burden of proving the consti-
tutionality of its actions." United Slates v. Playboy Ent-
m't Grp., Inc., 529 U.S. 803, 804, 120 S. Cr. 1878, 146 L.
Ed. 2d 865 (2000). See also Berger, 569F.3d at 1048;
Kuba v, I-A Agr. Ass'n, 387 F.3d 850, 858-63 (9th Cir.
2004).

This court granted a preliminary injunction with re-
spect to the permit and lottery system, finding that in
light of the Ninth Circuit's decision in Berger v. City of
Seattle, 569 F.3d 1029 (2009), "the permit requirement is
likely to violate the First Amendment." (2010 Order at
26.) Berger concerned a permitting system employed by
the SO-acre Seattle Civic Center which, among other
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things, required street performers to obtain permits be-
fore performing anywhere at the Center and to wear a
badge while performing, and limited street performances
to sixteen designated locations. Id. at 1035. The court in
Berger rejected the argument that the permitting system
promoted the government's interests [*17] in deterring
wrongful conduct by threatening the loss of a permit and
by identuying rulebreakers so as to notify them of al-
leged violations. Id. at 1044. The court held that such
goals could be accomplished just .as effectively by re-
quiring a person observed violating the rules to identifY
herself and an after-the-fact penalty, such as the loss of
the right to perform or a fine.ld. at 1043.

The Berger court did not strike down the sixteen
designated performance locations, noting that "the delin-
eation of performance areas, particularly iii the most
sought-after locales, might pass constitutional muster on
a more developed factual record." Id. at 1045. The court
held that the City submitted undisputed evidence that
before the location restriction, there were weekly com-
plaints from park tenant about street performers blocking
entranceways and egresses, and the location rule did
promote the City's interest in reducing these problems.
Id. at 1049. It found an issue of fact as to whether the
location restriction left "ample alternative channels for
communication." Id. .

The permitting and lottery system in this case differs
in several respects from the system struck down in Ber-
ger. First, street [*181 performers may still perform
anywhere else on the Boardwalk, although they are lim-
ited in terms of what items they can use (i.e., they cannot
use pushcarts or tables elsewhere). Second, the lottery
system assigns spaces to a particular person (or large
performance group) for a particular day. However, after
]2:00 p.m. each day any person, with or without a per-
mit, may use an unoccupied P-Zone space and any per-
son with an l-Zone permit may use an unoccupied l-Zone
.space, so long as she relinquishes the space' should the
lottery winner return. Third, insofar as an applicant seeks
an l-Zone permit, she is required to disclose (1) her name
and mailing address, (2) a description of the goods or
merchandise for which she seeks a permit, and (3) a dec-
laration that the goods or merchandise are expressive
items inextricably intertwined with the applicant's mes-
sage.

This court determined that the permitting and lottery
system was likely unconstitutional because "[tjhere is no
explanation as to why this system manages. conflicting
claims to limited space any more effectively than a sim-
ple first-come-first-served rule." (2010 Order at 26.) The
court now considers whether the City has met its burden
[*19] of showing that the permit system is narrowly tai-
lored to promote its interest.

1. Content-Neutrality

. "A regulation is content-based if either the underly-
?1g purpose of the regulation is to suppress particular
Ide~ or, if the regulation, by its very terms, singles out
particular content for differential treatment." Reed v.
Town of Gilbert, AZ, 587 F.3d 966, 974 (9th Cir
2009)(quoting Berger, 569 F.3d at 1051). .

Plaintiffs argue that the Ordinance is content-based
beca~e in tI;~P-Zone spaces, persons can perform, en-
gage m traditional expressive speech, and petition, but
can vend only certain. expressive items: "newspapers,
leaflets, pamphlets, bumper stickers, patches, buttons, or
books created by the vendor or recordings of the vendor's
own performances." LAMe & 42.15(2)(a). In the I-Zone
spaces "persons may engage in activities permissible in
~e P-Zone, and also engage in vending of expressive
~tems created by the vendor, or the vending of expressive
Items that are inextricably intertwined with the veudor's
mes~age." ld. § 41.15(2)(b). Plaintiffs argue that these
require an officer to examine the content of the sneech in
order to determine whether it is permissible because an
officer [*20] must consider what matter' qualifies as
"newspaper," "leaflet" or "pamphlet"; whether anitem
has been "created, written or composed by the vendor"
whether an item is "inherently communicative"; whether
an item has "nominal utility apart from its communica-
tion"; and other aspects of the speech. (Dowd Mot. at
13-14.)

Plaintiffs argue that such determinations are con-
tent-based by analogy to Forsyth County v. Nationalist
Movement, 505 U.s. 123, 112 S. Ct. 2395, 120 L. Ed. 2d
101 (1992). There, the county of Forsyth, Georgia,
passed an ordinance that ailowed the county to adjust the
fee for demonstration permit "in order to meet the ex-
pense incident to the administration of the Ordinance and
to the maintenance of public order in the matter li-
censed." Id. at 127. The Court determined that the ordi-
nance was content based because "the fee assessed will
depend on the administrator's measure of the amount of
hostility likely to be created by the speech based on itS
content. Those wishing to express views unpopular with
bottle throwers, for example, may have to pay more for
their permit." Id. at 134.

Here, none of the characteristics an officer must
conside: !s based in the subject matter of the message.
Determining whether a 'piece [*21] of literature is a
"pamphlet" or a t-shirt, for instance, involves a consider-
?ti?n of fo:m rath:r than content; the message conveyed
IS immaterial, While an officer must discern whether an
object is inhere~t!y c:>m;nunicative, the inquiry is only
whether the object IS inherently communicating any
message, not whether the object is communicating a
message on a specific topic. Unlike Foti v. City afMenlo
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Park, 146 F ..3d 629, 633-34, where a city prohibited the
posting of signs on public property with the exception of
signs containing certain content (real estate open houses,
safety and traffic notices, etc.), here the Ordinance does
not target or privilege any particular message. Thus the
Ordinance is not content based in the traditional sense of
privileging or discriminating against certain topics.
While it is by no means obvious whether certain objects
are inherently communicative, even the close cases
would depend not on the topic of the message bin on the
nature of the object.

The court finds that the 2008 Ordinance is not con-
tent based.

2. Narrow Tailoring

The City has met its. burden io demonstrating that
the 2008 Ordinance responds to a significant government
interest. The 2008 Ordinance [*22] contains the fol-
lowing findings:

The amount of space on the Boardwalk
thatis available for performing and visual
artists and for political advocacy is lim-
ited due to the size of the Boardwalk and
the large crowds of visitors that the
Boardwalk attracts. Due to the limited
amount of space, unregulated vending
along the Boardwalk prevents many per-
sons from engaging io performance, art,
advocacy or other expressive activities.

'Prior to the City's Board of Recreation
and Parks Commission establishing a
program for assignment of spaces, .unreg-
ulated vending resulted io conflicting
claims for the available space. There were
numerous altercations. over the locations
and amounts of space that anyone person
or organization could use. Frequently, the
altercations became violent, requiting law
enforcement response to preserve the
public peace. Persons wishing to secure
spaces often arrived prior to dawn and
created loud noises in setting up their dis-
plays, thereby disturbing the public peace
and requiting a law enforcement response.
Unregulated, the Boardwalk became a
place where only the strongest and earliest
arrivals could secure space to exercise
their rights of free expression without
threat [*23] of intimidation. It is, there-
fore, necessary to regulate the use of the
limited space on the Boardwalk to prevent
conflicting claims for the space and to al-
locate the limited space available fairly to

all who desire to use it for lawful purpos-
es.

LAMC (2008) § 42. 15(A)(I)(b)(ii). The court accepts
these findings as evidence of a significant government
interest. "As a general matter, courts should not be in the
business of second-guessing fact-bound empirical as-
sessments of city planners." City of Los Angeles v. Ala-
meda Books, Inc; 535 U.S. 425, 451, 122 S. Ct. 1728,
152 L. Ed. 2d 670 (2002)(J. Kennedy concurring). See
also Alameda Books, Inc. v. City of Los Angeles, 631
F.3d 1031, 1042-43 (9th Cir. 20JI). Plaintiffs have pre-
sented no evidence creating an issue of fact io this re-
spect.

The City must also present evidence that the Ordi-
nance was narrowly tailored to advance this interest. On
its face, the Ordinance was. crafted to remedy the prob-
lems identified in the findings. Unlike the ordinance io
Berger, the 2008 Ordinance was a space allocation sys-
tem which assigned performers to particular spots to ef-
fectively distribute the limited space of the Boardwalk.
The permits combined with the lottery system provided a
mechanism [*24] for officers to resolve disputes about
space allocation io a neutral manner. The lottery system
was also designed to discourage pre-dawn arrival at the
Boardwalk io order to secure a space, and to expand the
pool of potential performers to include speakers who
might not assert themselves in a first-come-first-serve
situation. The ordinance thus appears to be. carefully
crafted to resolve the problems identified in the findings.
n [Tjhe regulation responds precisely to the substantive
problems which legitimately concern the Government."
Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288,
297, 104 S. Ct. 3065, 82 L. Ed. 2d 221 (J984)(ioternal
citations and quotation marks omitted).

The City presents some evidence that the permit
system managed space more effectively than .the
first-come-first-serve system. The City cites a declaration
from Victor Jauregui, Senior Recreation Director II
within the City of Los Angeles Department of Recreation
and Parks, stating that, "[tjhe space allocation system
with the lottery eliminated many of the prior disturb-
ances and problems over spaces. It also allowed those
who could not arrive at the crack of dawn or who were
not the most aggressive to have a chance to be assigned a
space at [*25] the Boardwalk." (Jauregui Decl, 'll 8.)
Jauregni also stated that with space assignment through
the permit and lottery, "City staff had a neutral way to
determine who was entitled to the space by looking at the
lottery results." (Id. 4f 9.)

Plaintiffs present evidence that a performer who did
not obtain a permit through the. lottery would not have a
permit for a seven days or had to wait until 12:00 p.m, to
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obtain a space. (Dowd Decl, 'if 10.) Performers did not
always obtain spots, (See e.g. LaGrossa Decl, 'If 10, stat-
ing that he obtained spots 60% of the time.) Plaintiff
Demian asserts that his income was reduced because 'he
could not use his amplifier in all spots and did not always
get a spot where amplification was permitted. (Demian
DecL'lf 33.)

Plaintiffs also present declarations to the effect that
the Ordinance increased tensions among them. See e.g.
Demian Decl, 'If 14 ("Because of us being cramped to-
gether like that [in the large performance spaces], there
would be a lot of anger sometimes"), LaGiossa Decl. 'if 9,
("[TJhey put us like crabs in a barrel, and so naturally
there's going to be fights."), Brown Decl. 'if 11, noting
that there were still disputes with the penni! system, but
now [*26] they are between "people trying to get spaces
to sell things. "). '

1 The City objects to these statements as opin-
ion rather than fad and therefore inappropriate
for declarations. (City's Objections to Plaintiffs'
Declarations.) See Fed R, Civ. P. 56(0) ("Anaf-
fidavit or declaration used to support or oppose a
motion must be made on personal knowledge; set
out facts that would be admissible in evidence,

.and show that the affiant or declarant is compe-
tent to testify on the matters stated. n) and L.R. 7-7
("Declarations shall contain only factual, eviden-
tiary matter .and shall conform as far as possible
to the requirements of F.R.Civ.P. 56(0)(4).") The
court finds that the declarations are based on the
performers' first-hand knowledge of the interac-
tions among performers on the Boardwalk and is
therefore admissible.

Plaintiffs' evidence shows that there was some ten-
sion on tbe Boardwalk among performers, but this does
not create an issue of fact as to whether altercations de-
creased; as the City points out, there could be fewer al-
tercations and noise disturbances alongside some ten-
sions and altercations among performers. In addition, the
City is not required to achieve its substantial interest
[*271 with the least speeeh-restrictive alternative. Clark,
468 U.S. at 299. Plaintiffs' evidence is not persuasive in
demonstrating that the Ordinance was speech restrictive;
it shows instead that Plaintiffs had objections to certain
aspects of the Ordinance. That does not necessarily
amount to a restriction on speech.

3. Alternative Channels of Expression

As the court pointed out in its 2010 Order, another
important difference between this Ordinance and the one
in Berger is that in Berger, the park required a permit for
performers who wished to perform anywhere in the park.
Here, the permit is required only for those performers

who wisb to set up their equipment and remain in a
one-mile stretch of the Boardwalk. Performers are free to
express themselves without using a table or other equip-
ment within that one-mile area. They may occupy spaces
that are not occupied after noon each day, provided they
relinquish the space if the person to whom it was' as-
signed appears. Additionally, they may setthemselves up
on the Boardwalk outside that one-mile area without
obtaining a permit, '

2 In itself, the fact that performers could set up
tables for speech outside the one-mile area would
not provide [*28] a sufficient alternative chan-
nel of communication. Although one mile is a
limited slice of the Boardwalk, it is nonetheless a
significant area, especially for a person wbo
wished to express' a message to as broad an audi-
enceas possible.

The Ordinance thus provides alternative channels of
expression.

4: Vagueness "hailen'g"

The court previously found that Plaintiffs do not
have standing to challenge tbe vending ban as void for
vagueness because of its exception for expressive items
tbat are 'inextricably intertwined' with the speaker's mes-
sage. (2010 Order at 11.) The court found that "Plaintiffs
engage in activities that do not full within the ambit of
the anti-vending regulations, as tbey are street perform-
ers who engage in traditional expressive speech, vend
expressive 'items they have created, and sell recordings of
their own performances, In fact, none of the Plaintiffs
claims to have been chilled from performing or vending
any items based on the anti-vending regulations." (2010
Order at 11-12.) The court therefore dismissed Plaintiffs'
facial void-for-vagueness challenge to tbe vending ban
and its .exception for expressive items "inextricably in-
tertwined" with the speaker's message. [*29]ld, at ]3,
The court nonetheless indicated that "insofar as the
Plaintiffs argne that the permitting scheme grants unbri-
died discretion to licensing officials because of its in-
corporation of the 'inextricably intertwined' standard, tbat
claim survives the City's motion to dismiss," (ld. at 13
n.2.)

Plaintiffs assert that "[0 In the more fully developed
record, Plaintiffs have standing to challenge the vending
ban as void for vagueness, Plaintiffs engage in activities
tbat fall within the ambit Of the anti-vending regulations
despite the fact that they are also street performers who
engage in traditional expressive speech, Plaintiffs do
claim to have been chilled from performing or vending
any items based on the police harassment and enforce-
ment of the anti-vending regulations." (Dowd Mot. at
24,) They also assert that they are challenging the
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vagueness of other terms in § 42.15, including "inher-
ently communicative," "nominal utility apart from its
communicetion," "some expressive purpose," and "dom-
inant" non-expressive purpose. (Id.)

Despite these assertions, Plaintiffs fail to distinguish
these claims from the claims dismissed by this court in
the 2010 Order or to point to those portions [*30] of the
"more fully developed record" that purportedly give
them standing to challenge the vending ban despite the
previous dismissal of this claim. Noting that "Plaintiffs'
Declarations amply demonstrate a 'serious interest in
subjecting themselves to' the challenged measure; and
that the City is 'seriously Intent on enforcing the chal-
lenged 'measure' against them" without pointing to factu-
al evidence in the record is insufficient to establish a
genuine issue of material fact. (Dowd Reply at 4.) Nor is
it sufficient for Plaintiffs to state that "[gjiven the limita-
tions of space, all of those facts [in the Statement of Un-
controverted Facts and Conclusions of Law] cannot be
repeated here and the Court is encouraged to review the
Declarations and the Statement in detail." (Dowd Mot. at
2.) It is not the court's task "to scour the record in search
of a genuine issue of triable fact." Keenan v. Allan, 9 j
F.3d 1275, 1278 (9th Cir. /996). Counsel has an obliga-
tion to' lay out the support clearly. Carmen 11. San Fran-
cisco Sah Dist., 237 F.3d 1026, 1031 (9th Cir. 2001).
The court "need not examine the, entire file for evidence
establishing a genuine issue of fact, where the evidence
is not set [*31] forth in the opposition papers with ade-
quate references so that it could conveniently be found."
ld.

The court finds that Plaintiffs' vagueness challenge
was previously dismissed and that Plaintiffs have failed
to present evidence sufficient to cause the court to take
up the issue again.

C. Amplified Sound Ban

The use of a sound amplification device is protected
bytheFirstAmendment.Saiav.New York, 334 u.s. 558,
561, 68 S. Ct. 1148, 92 L. Ed. 1574 (1948). As discussed
above, "the City has the burden of justifying the re-
striction on speech," Klein 11. City of San Clemente, 584
F.3d 1196, 1201 (9th Cir. 2009). In order for a regulation
of amplified sound to comport with the First Amend-
ment, it must (I) be "Justified without reference to the
content of the regulated speech," (2) be "narrowly tai-
lored to serve a significant government interest," and (3)
"Ieave open ample alternative channels for communica-
tion of the information.'" Ward V. Rock Against Racism,
491 us. 781, 791, 109 S. C/, 2746, 105 L. Ed. 2d 661
(J 989) (quoting CIClJ'k 11, Cmty. for Creative
Non-Violence, 468 U.S 288, 293, 104 S. Ct. 3065, 82 L.
Ed. 2d 221 (1984)).

LAMC § 42.15(F)(4) and the Program Rules ban the
use of amplified sound anywhere on the Boardwalk ex-
cept in specially designated P"Zone spaces between 17th
[·32J Avenue and Horizon Avenue and between Breeze
Avenue and. Park Avenue. (2008 Ordinance, §§
42.15(D)(2)(c) and (F).) Fifty-six out of' the 105 P-Zone
spaces were in the area in which amplified sound was
permitted. The ordinance also allowed the City to issue
special events permits for amplified sound: (2008 Ordi-
nance, § 42.15(F)(6).)

The City now asserts that the amplified sound ban is
intended not only to protect residential areas from excess
noise, but also to balance the expressive needs of various
Boardwalk users. (2008 Ord, 42.15(A)(I)(b). It points
out that there are other noise regulations applicable to the
Boardwalk as a whole and that the 2008 Ordinance ad-
dressed the use of amplified sound as "one of numerous
issues involving vendors and performances" on the
western side of the Boardwalk. (City Reply at 21.)

The court finds that although the city has an interest
in balancing the expressive needs of various Boardwalk
users and in regulating the noise levels on the Board-
walk, this ordinance is not narrowly tailored because it
targets only one aspect of ·the problem, namely, the
sound emanating from the west side of the Boardwalk. It
does not address sound emanating from the east side
[*33] or from visitors.

The amplified sound ban thus places the burden of
achieving the government's purpose upon one group.
"[AJlthough the chosen restriction need not be the least
restrictive or least intrusive means available to achieve
the government's legitimate interests, the existence of
obvious, less burdensome alternatives is a relevant con-
sideration in determining whether the 'fit' between ends
and means is reasonable." Berger V. City of Seattle, 569
F.3d at 1041. Performers in the eight most northern
blocks of the Boardwalk are banned from using any am-
plification. This ban intrudes on those performers' at-
tempts to make themselves heard. See e.g. Demian Dec!.
'II 9 (stating that the amplified sound ban made it too dif-
ficult to perform acoustically because it is impossible to
"project" enough to be heard). The obvious less restric-
tive alternative to the absolute amplified sound ban is a
decibel limit that would apply to all users of the Board-
walk, on both sides. The Boardwalk already has a decibel
limit of 75bDA at 25 feet and 96 dBA at one foot,
LAMC § 42.15(F). If the overall sound level is the prob-
lem the Ordinance is meant to address, the obvious less
restrictive alternative is [*34J for the City to decrease
the maximum decibel limit on both sides of the Board-
walk, rather than barring all amplification by performers
on the west side.
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The court finds that the amplified sound ban is not
narrowly tailored and therefore facially unconstitutional.
The court GRANTS summary judgment in favor of
Plaintiffs on this issue.

3. Height Limitation

The 2008 Ordinance includes a height restriction:
"No person shall place or allow any item (except an um-
brella or other sun shade) exceeding four feet above
ground in any designated space .... " (Section 42.15 ,
(2008) G(2)(b). See also Program Rules, Public Expres-
sion Program Regulations, p.ts.) Although regulating
equipment, this section of the Ordinance arguably con-
strains communicative conduct and therefore is subject to
a challenge under the First A mendment. Vlasak v. Supe-
rior Court of California ex rei. County of Los Angeles,
329F.3d 683, 687 (9th Cir. 2003). Again, the City bears
the burden of demonstrating that the Ordinance "advanc-
es a substantial governmental interest and that it is nar-
rowly tailored to prevent no more than the exact source
of the 'evil' it seeks to remedy." Edwards v, City of Coeur
d'Alene, 262 F.3d856, 863 (9th Cir. 200J)(quoting
[*35] Frisby v. Schultz, 487 U.S. 474, 485, J08 S. Ct.
2495,101 L. Ed. 2d420(1988)).

The 2008 Ordinance includes the following findings:

(iv) The vendors and their equipment
may impede the ingress and egress of
emergency and public safety vehicles by
creating physical obstacles to emergency
response and administration of aid to
those in need of immediate medical atten-
tion and to victims of criminal activity. It
is therefore necessary to regulate vendors
and their use of equipment to avoid inter-
ference with emergency response vehicles
that provide assistance to individuals with
medical needs and victims of criminal ac-
tivity.

(vi) Unregulated vending causes vis-
ual clutter/blight along the Boardwalk,
impedes the views of the beach and the
Pacific Ocean, and threatens the City's
ability to attract tourists and preserve
businesses along the Boardwalk. It is
therefore necessary to regulate the number
of vendors, the size of their equipment,
and displays, and the location of vending
activity.

Sec. 42.15 A.l.(b).

As discussed above, the City has the burden to
demonstrate that the Ordinance 'is narrowly tailored to
promote a significant interest. The City presents evi-
dence that it has a substantial interest, as stated in the
Ordinance's [*36] findings, in facilitating emergency
access and reducing visual clutter. See Honolulu Weekly,
Inc. v. Harris, 298 F.3d 1037, 1045 (9th Cir. 2002)
("both the Supreme Court and this Court have found that
aesthetics can be a substantial governmental interest. ");
Members of City Council of City of Los Angeles v. Tax-
payers for Vincent, 466 U.S. 789, 805, 104 S. Ct. 2118,
80 L. Ed. 2d 772 (1984)("It is well settled that the state
may legitimately exercise its police powers to advance
esthetic values. ").

Plaintiffs argue that the height restriction is not nar-
rowly tailored to achieve those interests because it im-
poses a significant burden on performers, who often ,USe
microphone stands, musical instruments, and other props
such as ladders" which are higher than four feet. They
also argue that it is irrational insofar as it makes an ex-
ception for umbrellas.

In Vlasak, cited by the City, the Ninth Circuit up-
held Los Angeles Municipal Code section § 55.07, which
prohibits the "carrying or possession of certain 'demon-
stration equipment' -rectangular wooden pieces more than
1/4 inch thick and 2 inches wide, or non-rectangular
pieces thicker than 3/4 inch." VlasCtk,329 F.3d at 686.
The court found that, unlike a broad ban on all signs
[*37} attached to wooden or plastic handles, this ordi-
nance was "narrowly tailored to meet the substantial in-
terest in public safety," that "[tlh. dimension restrictions
. ',' are not substantially broader thai! necessary to
achieve the government interest," and that the ordinance
did not "deprivej] demonstrators of alternative means of
communication," Id. at 690. The court found that the
ordinance was narrowly tailored because it advanced the
public safety interest by limiting the size of handles that
could be used as weapons while still allowing demon-
strators to communicate their message in the form they
chose (placards).

Here, the City does not explain why a four feet re-
striction, as opposed to a three feet' or a six feet re-
striction, advances its interest. Nonetheless, "particularly
where conduct and not merely speech is involved, ... the
over-breadth of a statute must not only be real, but sub-
stantialas well, judged in relation to its plainly legitimate
sweep." Broadrick v. Oklahoma, 413 U.S. 601, 615, 93
S. Ct. 2908, 37 L Ed 2d 830 (1973). Here, the regula-
tion, while limiting some speech, is not substantially
overbroad; Plaintiffs have some limitations on their per-
formances - they cannot use microphones of a certain
["38] height, and performers accustomed to performing
from ladders are unable to do so - but the limitations
leave ample channels of communication while advancing
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the City's interests. The limitations placed on Plaintiffs'
performances are not so substantial as to lead the court to
micromanage the City's regulation of public safety and
aesthetics.

The court GRANTS summary judgment in favor of
Defendants on this issue.

4. Rotation Requirement

The 2008 Ordinance allocates 5 of the J 05 spaces in
the P·Zone 'to large act/perfonnance gronps that draw an
audience of 2S or more persons on average. (2008 Pro-
gram Rules at 2.) The Program Rules state:

the space(s) may be rotated once every
hour beginning at 11 :00 a.m., if more than
one performer or group wants the same
space. Example:' if two group/performers
want space D, they would alternate per-
formances on an hourly basis beginning at
11:00 arn.

Id. at 6.

The 2008 Ordinance includes findings, discussed
above, that the Boardwalk is a limited space, and that
altercations took place to obtain available space. LAMC
Section 42.15 (J)(b)(ii). To accommodate groups that
would attract large numbers of people, the Ordinance set
aside a certain number of spaces [*39] into which per-
fanners could rotate. Plaintiffs point to a litany of prob-
lems ' with the rotation requirement, including the fact
that there is no cap on the number of performers who can
be in the rotation; the ordinance privileges "popular"
speech attracting 30 or more people OVer less popular
speech; performers must predict how large their audience
will be; police have too much discretion to determine
whether the act attracted a large enougb audience; and it
is vague, leading to arbitrary enforcement by the police.

3 Plaintiffs do not cite to any evidence in their
papers. Once again, it is not the court's task "to
scour the record in search of a genuine issue of
triable fact." Keenan v. Allan, 91F.3d 1275,1279
(9th Cir. 1996).

The court finds that Plaintiffs have not created an
issue of fact as to the narrow tailoring of the rotation
requirement. As discussed with respect to the height re-
quirement, the court finds that the rotation requirement
does not burden substantially more speech than neces-
sary.

The court GRANTS summary judgment to Defend-
ants on this issue.

5. Sunset Requirement

The Program Rules. restrict all activity in designated
spaces to the period between 9 a.m. and sunset. ['40]
(2008 Program Rules at 6.) The City has presented evi-
dence that the purpose of the requirement is to "ensure
[the Boardwalk] is clean and safe for ille crowds of peo-
ple that will visit the following day." (Declo Jauregui 9[
10.) Plaintiffs allege that this is not a reasonable time,
place, and manner restriction because sunset times
change each day, the marine layer prevents visual obser-
vation of the sunset, tourists leave the park after' - but not
before- sunset, and other parks close one hour after sun-
set. (FAC 9[ 43.) Plaintiffs assert that it would be more
reasonable for the park to close one hour after sunset.
(Id.) It is not clear how these allegations, unsupported by
evidence, amount to evidence that the requirement bur-
dens more significantly speech than necessary and is not
narrowly tailored. ' The court finds that there is no issue
of fact and GRANTS summary judgment in favor of the
City.

4 Again, Plaintiffs do not refer in their papers
to any evidence on this point in their moving pa-
pers or opposition. It appears that the evidence
they have on this point is presented in response to
the City's Uncontroverted Fact number 19, which
states the purpose of this section of the Ordinance
[*41] as being to make the Boardwalk clean and
safe for the following day and to reduce noise in
the adjacent residential neigbborhoods. Plaintiffs
present over four pages of purported evidence,
but it Is non-responsive, as it deals primarily with
the continuing presence of conflicts among per-
formers.

D. Rules of Decornm

Plaintiffs seek a declaratory judgment that certain of
the Los Angeles City Council Rules of Decorum violate
the First Amendment and Article 1 §2 of the California
Constitution. (Compl., Prayer for Relief, 'lI'Il 2,3.) They
also seek a declaratory judgment that "the challenged
sections of the Council Rules are 'unconstitutional
as-applied,' as well as an order expunging all violations
and citations of those rules "in any and all files main-
tained by the City." (Id., Prayer for Relief, 9[~ 4,5.) They
also seek a preliminary injunction against the Rules of
Decorum. (Id., Prayer for Relief; '111.)

1. Facial Challenge

Under Ninth Circuit law, city council meetings,
"once opened, have been regarded as public forums, al-
beit limited ones." White v. City of Norwalk; 900 F.2d
1421, 1425 (9th Cir. 1990). "A council can regulate not
only the time, place, and manner of speech in a limited
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public [*42] forum, but also the content of speech - as
long as content-based regulations are viewpoint neutral
and enforced that way." Norse v. City of Santa Cruz, 629
F.3d 966, 975 (9th Cir. 2010). However, rules of deco-
rum are constitutional if they "only permitj] a presiding
officer to eject an attendee for actually disturbing or im-
peding a meeting;" Acosta v. City 0/ Costa Mesa, 718
F.3d 800, 811 (20J3)(quoting Norse, 629 F.3d 0(976).

In Norwalk, the Ninth Circuit considered a facial
challenge tu council rules nearly identical to those at
issue in this case. The relevant portion of the rule was the
following:

Each person who addresses the Coun-
cil shall not make personal, impertinent,
slanderous or profane remarks to any
member of the 'Council, staff or general
public. /my person who makes such re-
marks, or who utters loud, threatening,
personal or abusive language, or engages
in any other disorderly conduct which
disrupts, disturbs or otherwise. impedes
the orderly conduct of any Council meet-
ing shall, at the discretion of the presiding
officer or a majority of the Council, be
barred from further audience before the
Council during that meeting.

Norwalk. 900 F.2d at 1424. The Ninth Circuit did not
[*43] consider the constitutionality of the rule on its face
and held that because the rule was "readily susceptible"
to be interpreted as requiring "that removal can only be
ordered when someone making a proscribed remark is
acting in a way that actually disturbs or impedes the
meeting," it did not violate the First Amendment. ld.

Here, the Rule in question is similar to the rule in
Norwalk: s

Persons addressing the Council shall
not make personal, impertinent, unduly
repetitive, slanderous Or profane remarks
to the Council, any member· of the Coun-
cil, staff or general public, nor utter loud,
threatening, personal or abusive language,
nor engage in any other disorderly con-
duct that disrupts, disturbs or otherwise
impedes the orderly conduct of any
Council meeting.

(FAC 'II 64; City Mot. Exh, 306, Rules of the Los Ange-
les City Council As Amended (July 2009), Ch. I Rule
No. 12(a).)

5 The two are distinguishable in that the Nor-
walk rule uses "which" where the LA. rule uses
"that," a point which could be significant if a
strict grammatical interpretation were performed,
See notes 2 and 3 below.

There are at least three possible interpretations of the
Rule. First, reading the sentence as three disjunctive
[*44] clauses separated by "nor," it could be taken to
state that certain kinds of speech are not allowed (per-
sonal, impertinent, repetitive, slanderous, threatening,
etc.) and additionally that "disorderly conduct" that is
disruptive is not allowed. Read this way, there is no "ac-
tual disruption" required for there to be a breach of the
rule. A second interpretation 'is that the final clause ("that
disrupts, disturbs or otherwise impedes the orderly con-
duct of any Council meeting"). could be taken to modify
all three sets of speech and behavior, ' thus imposing. an
"actual disturbance" requirement on all types of speech
and conduct listed. Third, the final clause -"nor engage in
any other disorderly conduct that disrupts, disturbs or
otherwise impedes the orderly conduct of any Council
meeting" -could be taken to indicate that the first two
types of speech or conduct (profanities, slander, abusive
language, etc.) are a type of conduct that inherently "dis-
rupts, disturbs, or otherwise impedes the meeting," and
that other, similarly disruptive conduct is also prohibited,
7

6 This is an ungrammatical reading of the Rule.
"That" introduces "a clause defining or restricting
the antecedent, and thus [*45J completing its
sense." Oxford English Dictionary online, "that,
pron.2." Sept. 2012. Oxford Univ. Press.
<http://www.oed.coml\~ewlEntry/200178?rskey=
U6k1jt&result=3&isAdvan ced=false>, (Nov. 29,
2012.) Here, as a grammatical matter it is clear
that "that" is restricting the meaning of "disor-
derJy conduct," not of the clauses preceding the
sentence's final "nor." Nonetheless, given the
widespread confusion concerning the use of
"that" and "which," the court will not base a de;
termination of whether the rule is "readily sus-
ceptible" to a certain interpretation on that inter-
pretation's grammatical precision.
7 As discussed below, the video evidence sug-
gests that City Council members interpret the rule
in this way.

Only the second construction, which imposes an ac-
tual disruption requirement on all prohibited speech, al-
lows the Rule to survive constitutional scrutiny because
is otherwise viewpoint discrimination. As Plaintiffs point
out, by their nature, "personal, impertinent and slander-
ous remarks will be critical. Noone could be deemed
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impertinent while praising the City Council." (Plaintiffs
Mot. at 32.) "The council members should [know] that

. the government may never suppress viewpoints [*46J it
doesn't like." Norse, 629 F.3d at 979 (Kozinski, J. con-
curring), Nonetheless, because the Ninth Circuit inter-
preted a .similar statute 'and found that it resisted a facial
challenge, the court here likewise holds that the Rule is
constitutional insofar 'as .it is interpreted by the Council
as requiring an "actual disruption" separate from the bare
violation of the Rule.

The court notes, however, that this is an uncomfort-
able result, Without the "actual disruption" requirement,
the Rule would be unconstitutional viewpoint discrimi-
nation. Acosta, 718 F.3d at 812 (balding that a city
council rule of decorum prohibiting "any personal, im-
pertinent, profane, insolent, or slanderous remarks"
without requiring an actual disruption is unconstitution-
al). With the "actual disruption" requirement, any speech
covered by the first two parts of the rule would also
qualify under the broader (and more likely constitutional)
final category of "disorderly conduct that disrupts, dis-
'turbs or otherwise impedes the orderly conduct of any
Council meeting." The restrictions on personal, imperti-
nent, and slanderous remarks therefore serve no purpose
in the Rule; they are remnants of unconstitutional re-
strictions [*47J saved from invalidity only by the quali-
fication of "actual disruption" that arguably applies to
them. Those restrictions on speech are thus at best super-
fluous. At worst, they chill constitutionally protected
political speech. The rule contains a list of prohibited
(and unconstitutionally restrictive) types of speech that is
then, much less explicitly, qualified by the actual disrup-
tion requirement and thereby rendered constitutional.
Although the Rule may help the Council meetings run
more smoothly, it verges on violating the core right of
citizens to criticize their democratically elected officials.
And, as discussed below, because of its phrasing, it is
easy to apply the Rule in an unconstitutional manner.

Nonetheless, Ninth Circuit precedent compels up-
holding the Rule insofar as it is interpreted to include an
"actual disruption" requirement. e For the reasons dis-
cussed above, this requirement must be applied scrupu-
lously in order to avoid violating the First Amendment.

8 This said, the City would do well to consider
revising- the Rules of Decorum to make it clear
that an actual disruption is required before a
speaker can be ejected. As discussed below, the
court finds, based on the [*48] video evidence,
that the Rules of Decorum are unconstitutional as
applied. Revising the Rules of Decorum to indi-
cate that an actual disruption is required would
provide clear guidance to the City Council to help

it conduct its business within the bounds of the
First Amendment .

2. As-applied Challenge

"Norwalk permits the City to eject anyone for viola-
tion of the City's rules-rules that were only held to be
facially valid to the extent that they require a person ac-
tually to disturb a meeting before being ejected." Norse
v, City of Santa Cruz, 629 F.3d at 976. The court now
considers whether Plaintiffs Dowd and Saltsburg actually
disturbed the City Council meeting prior to being eject-
ed.

a, ActuallJiisruption Standard

The Ninth Circuit has not defined "actual disruption" !
with precision. Actual disruption need no! resemble a i

breach of the peace or fighting words. Norwalk, 900 F.2d
at 1425. "A speaker may disrupt a Council meeting by
speaking too long, by being unduly repetitious, or by
extended discussion of irrelevancices. The meeting is ,
disrupted because the Council is 'prevented from accom- ~
plishing its business in a reasonably efficient manner." ,
Id. at 1426. .

Although the standard for disruption ['49] is rela-
tively low, a disruption must in fact have occurred. "Ac-
tual disruption means actual disruption. It does not mean
constructive disruption, technical disruption, virtual dis-
ruption,n1!D<:l1r~_ tunc disruption, or imaginary disrup-
tion. The City cannot define disruption so as to include
non-disruption to invoke the aid of Norwalk. " Norse, 629
F.3d at 976 (9th CW. 2010). "The Supreme Court long
ago explained that 'in our system, undifferentiated fear or
apprehension of disturbance is not enough to overcome
the right to freedom of expression." ld. at 979 (Kozinski, .
J. concurring), quoting Tinkerv. De Moines Ind. Cmty. '. ISoh. Dist., 393 U.s. 503, 508, 89 S. Ct. 733, 21 L. Ed. 2d
731 (1969).

In some cases, the line between actual and potential
disruption is difficult to draw. In Kindt v. Santa Monica
Rent Control Bd., 67 F.3d 266 (9th Cir. 1995), the Ninth
Circuit held that it was permissible to remove a man who
had previously disrupted proceedings of the same meet-
ing when his "cohort" and frequent partner in disruption
made an obscene gesture "which threatened to start the
disruption all over again." Id. at 271. However, in Norse,
the Ninth Circuit held that there .had not clearly been a
disruption when a man "gave [*soj the Council a silent
Nazi salute" and was then ejected and arrested, rejecting
the City's definition of "disturbance" as "any violation of
its decorum rules." Norse, 629 F.3d at 976.

At a minimum, the disturbance must be something
more than the bare violation of a rule. In Acosta, the
Ninth Circuit favorably considered two jury instructions
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indicating that actual disruption is measured by an effect
on the audience and that profanity without more is not an
actual disruption. 718 F.3d at 810 n.5 ("Whether a given
instance of alleged misconduct substantially Impairs the
effective conduct of a meeting depends on the actnal
impact of that conduct on the course of the meeting." ...
"A speaker may not be removed from a meeting solely
because of the use of profanity unless the use of prof ani-
ty actually disturbs or Impedes the meeting. '').

The power to determine when a disruption has oc-
curred has been placed in the hands of the moderator.
Norwal1c, 900 F.2d at 1426 ("The role of a moderator
involves a great deal of discretion. Undoubtedly, abuses
can occur, as when a moderator rules speech out of order
simply because he disagrees with it, or because it em-
ploys words he does not like.") The disruption [*51]
cannot be the reaction of a Councilmember who is at-
tacked. Norse, 629 F.3d a/ 979 (CJ. Kozinski concur-
ring) ("Though defendants point to Norse's reaction to
Councilman Fitzmaurice as theriisruption' that warrant-
-ed carting him off to jail, Norse's calm assertion of his
constitutional rights was not the least bit disruptive. The
First Amendment would be meaningless if Councilman
Fitzmaurice's petty pique justified Norse'sarrest and re-
moval.")

b, As-applied Challenge

The Ninth Circuli has identified two types of
as-applied challenges. The first "paradigmatic type" is
"one that tests a statute's constitutionality in one particu-
lar fact situation while refusing to adjudicate the consti-
tutionality of the law in other fact situations." Hoye v.
City of Oakland; 653 F.3d 835, 854 (9th Cir,
2011)(citation and internal quotation marks omitted).
The second type is "based on the idea that the law itself
is neutral and constitutional in all fact situations, but that
it has been enforced selectively in a viewpoint discrimi-
natory way: Such a challenge . . . is dependent on the
factual evidence provided as to how the statutory scheme
has in fact operated vis-a-vis the plaintiffs." rd. (citation
and [·52] internal quotation marks omitted).

Plaintiffs have not presented evidence of the second
type of as-applied challenge. Deposition evidence of
Council members or other types of policy evidence
would be required for the court to extrapolate from the
video, transcript, and declaration evidence and find that
there is a policy, rather than isolated instances, of uncon-
stitutional application.

The court therefore considers the specific instances
in which Plaintiffs contend that the Rules of Decorum
were unconstitutional as applied. '

9 The court requested supplemental- briefing
identifying these incidents.

c. Incidents

The first three incidents took place on March 4,
2008, August 13, 2008; and June 12, 2009, prior to the
amendment of the Rules on July 29, 2009. (FAC '\I 64.)
Plaintiffs assert that their challenge applies to the Rules
prior to their amendment and to the amended Rules. The
FAC is ambiguous on this point However, nowhere in
their briefing do Plaintiffs present the pre-2009 Rules,
which mayor may not contain the same provisions
Plaintiffs are challenging. The court therefore declines to
consider the first three incidents.

Plaintiffs have identified approximately ten 10 addi-
tional incidents [·53] involving Plaintiffs David Salts-
burg ("Zuma Dogg'' or "Dogg") and Matt Dowd when
they attended City Council meetings. (Joint Statements
RE Incidents 4 - 13.) The court has reviewed the video
recordings and transcripts of the incidents provided by
the parties. The evidence often demonstrates significant
tolerance of citizen speech on the part of the members of
the City Council. Dowd and Dogg were frequent speak-
ers at City Council meetings and were ejected from only
a handful of them. However, the court finds that each
identified incident involves an unconstitutional applica-
tion of the Rules of Decorum. The fact that these inci-
dents represented a fraction of Dowd and Dogg's ap-
pearances at City Council meetings does not mitigate the
constitutional violations. Additionally, although the court
does not have enough evidence to determine that the City
has a policy of applying the Rules in an unconstitational
fashion, it appears from the video evidence that the City
Council and the representative of the City Attorney do
not always require a disruption beyond the breach of the
Rules of Decorum. Additionally, they appear to interpret
the use of profanity as an actual disruption per se.

10 Incidents [*54] g and 9 appear to be sub-
stantially overlapping.

For instance, in Incident No.4., on Sept. 2, 2009,
Plaintiff Dowd addresses the City Council and says
"First of all, your president is pathetic and hopeless and
is not doing a very good job and you need to get together
and lose her because, because see when Eric is not here -
sit down [Councilman] LaBonge, just sit down." (Joint
Statement RE Incident No. 4 at 1.) Council members
then discuss the incident with City Attorney Dian
O'Connell who advises them as follows: "The speaker
should not engage in personal attacks on the coun-
cilmembers. He can speak about the performance of the
City services and the councilmembers but not engage in
personal attacks." (Id.) Dowd begins speaking again.
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DOWD: See when it's just me it's I,
Matthew Dowd and when I'm talking to
you that's the part that's not allowed but
when I'm talking about you that's the third
person and you did it to me yesterday S9
I'm filing on the decorum. I got to sue for
the 42.15 you are still using the words in-
extricably intertwined but there's no
guidelines for what that fucking means. I
am tired.. ...

PERRY: Thank you very much, that is
the end of your time now. II _

LABONGE: He [*55) should be re-
moved.

PERRY: Okay, thank you.
LABONGE: He should be removed

from the meeting.
PERRY: Mr. Officer if you can please

escort Mr. Dowd to the door. Thank you
very much.

O'CONNELL:I! is within the Council's
discretion to ban him from attending, or
from speaking, he can attend the meetings
but he can't speak for a certain amount of
time. in the past it has been 3 days, then
since the new Council rules; Council ,can
ban him for up to 30 days.

PERRY: Would someone like to make
a motion.

ZINE: J make a motion for 30 days.

The council then voted II to I to ban him for 30 days.

- II The video appears to indicate that Dowd
had 15 seconds remaining on his clock.

The City argues that "Dowd's actions disl1;lpted the
meeting by shifting the focus to the speaker's improper
language and conduct rather than the issl:le~ and business
before the Council. His personal attacks directed toward
individual Councilmembers did not further the _govern-
mental process or enlighte? eithe; the Counc:il or the
public regarding items of CI~ busmes~, they simply ~e-
layed the City Council Il:'eetmg and lUlp~ded th~ CI1'f,
Council's ability to efficiently complete rts business.
(Defendant'S POSition.on incident N? 4 at .1.) .'[~56) ~e
court disagrees. Calling the Council president pathetic
and hopeless" and saying she is "not doing a very good
job and yon need to get together and lose her" is politic.al
speech at the heart of the First Amendment. As Counc:i1-
woman Perry says during the incident, "Whether J Ilke
what he has to say or not, which I actually don't like, . '.'
he still has the right to say it" (Joint Statement RE Inci-
dent No.4 at 2.) While the frustration of Councilmem-

bers is understandable, so is the frustration of Dowd at
experiencing an interruption that "brokej] [his) whole
thread." (Id.)

The City does not point to, nor does the court dis-
cern in the video, any disruption beyond Dowd's speech.
It appears based on this video, taken with the other inci-
dents, that it was Dowd's use of a profanity \,there's no
guidelines for what that fucking means") that was the
basis for dismissing him from the meeting and for the
weighty punishment of barring him from speaking for 30
days. " But '[!'J speaker may not be -removed from a
meeting solely because of the use of profanity unless the
use of profanity actually disturbs or Impedes the meet-
ing." Acosta, 718 F.3d at 810 n.S, The court finds that no
actual disturbance [*57) took place here. This is also
the case in Incidents 5, 7, 8, 9, 10, II, 12, and 13: In all
of those instances, the court finds that there is DO actual
disturbance beyond breaching the Rules by the use of
profrurity. ' ,

12 Taken together, the evidence strongly sug-
gests that the City Council believed that profanity
was a sufficient basis on which to eject a speaker.
For instance, in incident No. 11, February 14,
2012, Dogg is allowed without interruption to
sing -a rendition of a Whitoey Houston song to
express his love for Councilmember Parks, but is
ejected when he says, "As Matt Dowd would say
that is fucked up." (Joint Statement RE Incident
No. 12 at 2.) The song is not considered a disrup-
tion, but the profanity is.

If profanity takes a speaker off topic, it could be
grounds to silence the speaker because it would Impede
the progress of the meeting. However, the profanity in
the video evidence of these incidents is in the service of
malting a point that -is related to the issue at hand, if not
taking the discussion in the direction that the Council
intends. For instance, in incident No. 12, February 14,
2012, Zuma Dogg used a profanity as an intensifier in
the context of a critique of the [*58] City Attorney.
(Joint Statement RE Incident No. 12 at 2 ("[TJhen we'll
see what the jury has to say so Carmen Trutanich can
spend millions and millions and millions and millions of
dollars [and) outside counsel can drag it out and J only
want a fraction. As Matt Dowd would say that is fucked
up.").)

Additionally, even where profanities are not in-
volved, in some instances, the City's determination that
certain comments are not on topic results in a limitation
of political speech. For instance, in Incident No.6 from
October 15, 2010, Dowd was again removed from a
meeting, this time because he was not on topic. The sub-
ject was the funding of the Pacoima Christmas Parade.
Pacoima is in City Council District 7, of which Richard
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Alarcon was the representative. Before Dowd began to
comment, Dogg stated, "My public comment is that I
want council to discuss the legality of this when you've
got a criminal taking the money.'"Dowd then came to the
podium. Dowd and Councilman Zine had an interchange
about the relevance of Dogg's and Dowd's comments to
the agenda item: .

ZINE: The subject matter is the
Christmas Parade, That's the debate right
now.

DOWD: Okay, and I'm talking about
Richard Alarcon's [*59] performance in
his council district. What's wrong with
that?

ZINE: Thai is not the issue. Thai is not
the issue.

DOWD: It's in his district and be's get-
ting money out of the general fund ...

ZlNE: The issue is the Christmas Pa-
rade in Pacoima ...

DOWD: Get the CityAttorney, please,
get your head on the hook ...

ZlNE: The Christmas Parade is the
subject ...

DOWD: Exactly, and I'm against it
because Richard Alarcon shouldn't be a
councihuan right here and if he stays
you're going to have to put up with it ...

ZINE: Mr. Dowel, Mr. Dowel, you're
finished for the day

DOWD: ... public comment
ZINE: Mr. Dowd, you're finished for

the day. You're finished for the day, Mr.
Dowd. Sergeant at Arms, remove him
from chambers. He's finished for the day.

(Joint Statement RE incident No. 6 at 10.) The court
finds the discussion of a .councilman's alleged criminal
activities is relevant to a discussion of funding that the
City intends to give to that councilman's District. Indeed,
this incident is exemplary of why it is unconstitutional to
restrict speakers from making personal attacks in City
Council meetings; it chills speech critical of elected offi-
cials, which is speech at the heart of the First Amend-
ment.

In [*60] one of the largest cities in the world, it is
to be expected that some inhabitants will sometimes use
language that does not conform to conventions of civility
and. decorum, including offensive language and
swear-words. As an elected official, a City Council
member will be the subject of personal attacks in such
language. It is asking much of City Council members,
who have given themselves to public service, to tolerate

profanities and personal .attacks, but that is what is re-
quired by the First Amendment. While the City Council
has. a right to .keep its meetings on topic and moving
forward, it cannot sacrifice political speech to a formula
of civility. Dowd and Dogg "may be a gadfly to those
witb views contrary to [their] own, but First Amendment
jurisprudence is clear that the way to oppose offensive
speech is by more speech, not censorship, enforced si-
lence or eviction from legitimately occupied public
space." Gathrightv. City a/Portland, Or., 439 F.3d 573,
578 (9th Cir. 2006). The city thai silences a critic will
injure itself as much: as it injures the critic, for the gad-
fly's task is to stir into life the massive beast of the city,
to "rouse each and every one of you, to persuade [*61]
and reproach you all day long." (plato, Five Dialogues,
Hackett, 2d Ed., Trans. G.M.A. Grube, 35 (Apology).) _

The court GRANTS summary judgment to Plaintiffs
on the as-applied challenge to the Rules "of Decorum.
The court declines to issue a preliminary injuuction but
finds that the provisions of the Rules of Decorum at issue
here are constitutional only when there is an actual dis-
ruption beyond a per se breach of the Rules. .

3. ·California Constitution

The California Constitution provides, "Every person
may freely speak, write and publish his or her sentiments
on all subjects, being responsible for the abuse of this
right. A law may not restrain or abridge liberty of speech
or press." Cal. Canst. art. 1, §2. "The California Consti-
tution, and California cases coustruing it, accords greater
protection to the expression of free speech than does the
United States Constitution." Gonzales v. Superior Court,
180 cu. App. 3d 1116, 1J22, 226 Cal. Rptr. 164 (CI.
App. 1986). Because the California Constitution is more
protective of free speech than the U.S. Constitution, the
court finds that as applied the Rules of Decorum violate
Article I§2 as well. I'

13 Due to insufficient briefing, the court de-
clines 'to address [*62] whether the Rules of
Decorum are facially unconstitutional under the
California constitution,

E, Damages Claims

The City has presented evidence indicating that
Plaintiffs did not suffer economic loss due to the 2008
Ordinance. (See, e.g., City Exhs, 28, 49, 68, 317, 325,
327-32, 335-44, 355-56, 360,362.) Plaintiffs have pre-
sented evidence in the fonn of their declarations indicat-
ing that they suffered economic loss and poteotially
compensable emotional distress. (See, e.g., Saltsburg
Dec!. ~ 74.) Emotional distress damages need not be
based on objective evidence. Zhang V. American Gem
Seafoods, Inc., 339 F.3d ]020, 1040 (9th Cir. 2003),
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citing Passantino v. Johnson & Johnson Consumer
Prods., Inc; 212 F.3d 493, 513 (9th cs. 2000). The
court finds that there is an issue of fact as to the com-
pensatory damages suffered by Plaintiffs and DENIES
summary judgment on the issue of damages.

IV. CONCLUSION

For the reasons stated above, the court GRANTS
summary judgment in favor of Defendants on the 2006
Ordinance. The court GRANTS summary judgment in
favor of Defendants on the Permit and Lottery system,
the height restriction, the rotation requirement, and the
.sunset requirement. The' court GRANTS [*63] sum-
mary judgment in favor of Plaintiffs on the amplified
sound ban, The court GRANTS summary judgment in
favor of Defendants on the facial constitotionality of the
Rules of Decorum under the United States Constitution,
but GRANTS summary judgment in favor of Plaintiffs
on their as-applied challenge to the Rules of Decorum
under the United States Constitution and the California
constitution. The court declines to issue a preliminary
injunction but finds that the provisions of the Rules of
Decorum at issue here are constitutional only when there
is an actual disruption beyond a per se breach. of the
Rules. The court DENIES summary judgment on the
issue of damages.

IT IS SO ORDERED.

Dated: August 7, 20 J3

lsi Dean D. Pregerson

DEAN D;PREGERSON

United States District Judge
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May 13, 2014 MAY 1 {1 2014
The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings. (As amended January 27,2014)
Oppose Unless Amended

Dear Assembly Member Campos:

On behalf of the City of Fountain Valley, I regret to inform you of our conditional opposition to AB 194.
This measure would unnecessarily hinder the ability of local governments to make decisions on major
projects and other matters of public importance.

As a local government, we are committed to upholding the Brown Act, and take steps to do so on a
"regular basis, ensuring open meetings that have observed public notice requirements, properly
agendizing action items, and allowing for a period of public comment We see no benefit from this
legislation, which apparently seeks to use the Brown Act as a vehicle to sue to invalidate or delay actions
taken by local governments. Our concern with this approach is that it will be abused by every gadfly in
our jurisdiction who opposes a decision taken by our ctty council on any given action item on the
council's agenda.

We are aware of the January 27th amendments to the bill, but they do no! address the basic concerns our
city has with this legislation: that it will be used as yet another stumbling block by opponents of local
projects or initiatives. The proposed amendment, while it limits the scope of the measure to action on
specific agenda items aJleged to have been taken in violation of Government Code Section 54954.3, still
leaves local governments exposed to litigation that may be motivated by issues unrelated to the Brown
Act. AS 194 provides no! merely district attorneys, but private opponents of governing body actions with
a litigation tool to use as a weapon to invalidate, or at a minimum delay, actions of local legislative
bodies.

We are not convinced that such a 1001 is necessary in light of current law, which already explicitly
specifies that a city council or other legislative body may not prohibit public criticism of the policies,
procedures, programs, or services of an agency or its acts or omissions [Government Code Section
54954.3]. This law prohibits the chairperson from stopping a speaker's comments because he or she
disagrees with the speaker's point of view.

We must unfortunately oppose this measure unless it is amended to limit the ability to file suit seeking to
nulJit'y a legislative body's action, to district attorneys. Such an amendment would greatly reduce the
volume of improper litigation we expect to result should AS 194 become law. The remedy AS 194 seeks
is a matter of considerable gravity. It would place in the hands of a single private individual the power to
set in motion a process that could invalidate a decision not of one elected official, but of an entire duly
elected goveming body. We therefore believe it appropriate to limit the investment of such power to a
district attorney, an individual who by definition is an officer of the court, and can thus render the best
and most reasoned judgment on whether to proceed with an effort to seek a court order overtuming a
governing body's action.



The Brown Act is intended to ensure transparency and public participation in government, thereby
preserving the integrity of government's decision-making process. However, it does not guarantee
each and every citizen the opportunity to speak at length on a matter being considered by a governing
body, As you know, being a former local elected official, public comment is often limited during council
meetings - as it is in legislative hearings in our State Capitol - for entirely legitimate reasons having
nothingto do with the Brown Act or efforts to curtail individual freedom of speech.

We remain deeply troubled by AB 194's provisions which would nUllify an action of a local
agency if - during the discussion of that item - a person's criticism was curtailed. The "null
and void" provisions of the Brown Act exist primarily to set aside public decisions made in a secret
and undisclosed manner, for Which no other effective remedy exists, Unfortunately, AB 194 opens
this new avenue to challenge virtually any controversial public decision, in which any speaker
call contend that their ability to comment was curtailed for the wrong reason, This will cause
unavoidable disruption in regard 10 many actions undertaken by legislative bodies statewide,

For these reasons, the City of Fountain Valley must oppose AB 194 unless to limit the ability to file and
action nullifying a governing body's decision to a district attorney. Should you have any questions,
please contact Matt Mogensen, Assistant to the City Manager at (714) 5934410 or
matt.mogensen@fountainvaliey,org or George Mavritsakis, Graduate Intern at (714) 5934410 or
george,mavritsakis@fauntainvalley.org,

Sincerely,

MichaelVa
Mayor

Cc: Honorable Lou Correa
Honorable Travis Allen
Tony Cardenas, League of California Cities
TIm Cromartie, Legislative Representative, tcromartie@cacities,org
MegDesmond, League of California Cities, mdesmond@cacities.org
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January 9,2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AlB194 (Campos) Local Gevernment. Open Meetings. (As amended January 6, 2014)
Hearing Date: January 15,2014 - Assembly Local Government Committee
Notice of Opposition

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 6th. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance.

The proposed amendment would remove the misdemeanor penalty for a member of a legislative
body, while acting as the chairperson of a legislative body of a local agency, to prohibit public
criticism protected under the Ralph M. Brown Act. However, a very troubling provision remains
in the form of authorization for actions for a judicial determination that a decision taken by a
legislative body or local agency in violation of the Brown Act is null and void. This is a
disruptive approach that distorts an existing provision of the Brown Act that was intended only to
preclude governing bodies from holding secret proceedings.

First, current law already explicitly specifies that a city council or other legislative body may
not prohibit public criticism of the policies, procedures, programs, or services of an agency or
its acts or omissions [Government Code Section 54954.3). The chairperson (most likely the
mayor) cannot stop a speaker because he or she disagrees with the viewpoints of the speaker.

In addition.: local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A local legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given to local governing bodies to establish rules of procedure is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of the public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.



The law clearly provides protections for individuals exercising constitutional rights to petition
their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual's
rights.

Further, the Brown Act clearly provides the public the right to address a city councilor other
legislative body at regular and special meetings [Government Code Section 54950-54963].
A legislative body is permitted to limit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney's
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194's provisions which would nullify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed.
The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably oppose AB 194. If you have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-8252.

Sincerely,

Tim Cromartie
Legislative Representative

cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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January 7, 2014

The Honorable Katcho Achadjian, Chair
Assembly Local Government Committee
State Capitol, Room 4098

Re: Assembly Bill 194 (Campos), re: Open Meetings: Protection for
Public Criticism
California Association of Clerks and Election Officials", OPPOSE

Dear Assemblymember Achadjian:

The California Association of Clerks and Election Officials (CACEO) opposes Assembly Bill 194
(Campos), as amended on January 6, 2014, The measure would provide that any interested
member of the public or the district attorney may seek a judicial determination that an action taken
by a legislative body is null and void if the legislative body violated Government Code Section
54954,3 regarding public comment. The measure is scheduled to be heard in your Committee on
Wednesday, January 15, 2014,

Existing law permits the district attorney or any interested person to commence an action by
mandamus or injunction to obtain a judicial deterrnination that an action taken by a legislative body
violated certain sections of the Brown Act. AB 194 would amend Section 54960,1 to add any
violation of Section 54954,3, regarding public comment-not limited to subdivision (c) dealing with
criticism of the public body-to the list of Brown Act sections subject to legal action,

Making any alleged violation of Section 54954,3 subject to this process potentially would subject a
board of supervisors and other county boards, committees and commissions to additional costly
litigation brought by any person, For example, a person could file a court action at any time he/she
believed these other legislative bodies-which number in the thousands around the State-failed
to adopt "reasonable regulations" that allow the public to "directly address the legislative body on
any item of interest to the public,"

We believe that the safeguards already contained in the Brown Act are sufficient.

Sincerely,

1t:a:~tZ~
Matt Siverling
Legisiative Advocate

cc: Each Member/Consultant, Assembly Local Government Committee



January 10,2014

The Honorable Katcho Achadjian
Assembly Committee on Local Government
State Capitol, Room 4098
Sacramento, CA 95814

Re: AssemblyBill 194(Campos) - OPPOSE

Dear Chair Achadjian:

On behalf of the Association of California Water Agencies (ACW A), I am writing to
express ACWA' s opposition to AB 194 (Campos) regarding actions for violations of
open meetings.

AB 194 would allow a district attorney or an individual to file a lawsuit to void any
action taken by a legislative body when it has been found in violation of govemment
code section 54954.3, the law governing protection for public criticism.

While we support the public's opportunity to address the public board with their issues
and concerns, we are concerned that the bill as written would prohibit the chairperson of
the public board to place a time limit on the public's opportunity to comments on specific
items on the agenda.

Unfortunately, it is often the unpopular decisions that are the most controversial and
contentious, for both board members themselves and constituents. It is often the case that
these contentious meeting are also the best attended meetings and time management is of
the essence in order to get the public agency's business done in a timely efficient manner.
Without time limits on comments, many of these meetings would be unmanageable,
lasting far into the night. AB 194 would allow anyone who believes that they weren 't
afforded all the time they thought they should have to provide public comment to bring
an. action against the chair.

It is OUT belief that the Brown Act currently provides the needed protection for the public
to provide public comments on issues at a public agency board meeting. AB 194 is
repetitive and unnecessary.



The Honorable Katcho Achadjian
January 15,2014
Page 2

For the aforementioned reasons, ACWA opposes AB 194 and requests your "NO" vote
when the bill is heard in the Assembly Local Government Committee on January 15,
2014.

Sincerely,

Whitnie Wiley
Legislative Advocate

WW:aa

cc: The Honorable Nora Campos
Members, Assembly Committee on Local Government
Angela Mapp, Principal Consultant, Assembly Committee on Local Government
William Weber, Consultant, Assembly Republican Caucus
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January 8, 2014

The Honorable Nora Campos
Speaker Pro Tempore
State Capitol, Room 3013
Sacramento, CA 95814 AS 194: OPPOSE

Dear Speaker Pro Tempore Campos:

The Association of California School Administrators, ACSA, has reviewed your AB 194 and must
respectfully oppose this. measure. AB 194 will be heard in the Assembly Local Government Committee
on January 15,2014.

AB 194 would negate any action taken by a school district or county office of education if that action
was taken in accordance of curtailing public comment/criticism associated with the Brown Act. Under
the Brown Act, governing boards of school districts and county offices of education adhere to strict
rules. Every agenda for a regular or special meeting must allow members of the public to speak on any
item of interest so long as the item is within the subject matter jurisdiction ofthe local entity, including
criticism of policies, procedures, programs or services of that entity. The Brown Act does allow the
school district to adopt reasonable regulations including time limits on public comments. It is only in
this way that a meeting can be effectively run so that all issues on an agenda can be dealt with.

Undercurrent law, individuals have had the abilltv to pursue litigation over an allegation that a school
district or county office of education has violated the Brown Act. As you know, two years ago, SB 1003
(Yee) added a process for bringing forth allegations of past Brown Act violations. The ability to collect
attorney's fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

ACSA's opposition to AB 194 is in regards to the provisions which would nullify an action of a school
district or county office of education if during the discussion of that item, an individual's criticism is
curtailed or public comment was not allowed. The "null and void" provisions of the Brown Act exists to
address decisions made in a secret and undisclosed manner when no other remedy exists. AB 194
expands the use of the "null and void" decision to challenge any controversial public decision or
limitation on comment.

There is no issue more important to a community than the education of their children. Discussions at
the local board level can be quite passionate necessitating the need for school district governing boards
to continue to utilize their discretion in not only providing time limits for testimony, but to also stop
discussion ifthe audience becomes unruly. AB 194 might be necessary if the Brown Act did not already
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January 9, 2014
AB 194 (Campos! Oppose
Page 2

expressly require public comment and criticism on any issue before the board or within its jurisdiction.
But ACSA believes AB 194 will result in the disruption of many decisions decided bv governing boards
because of the threat of litigation.

For these reasons, ACSA must respectfully oppose AB 194.

Sincerely,

~~

Laura Preston
Legislative Advocate

cc: Members of the Assembly Local Government Committee
Mia Yokoi-Shelton, Consultant to the Assembly Local Government Committee
William Weber, Republican Consultant
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January 29, 2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: FLOOR ALERT
AB 194 (Campos) Local Government. Open Meetings. (As amended January 27,
2014)
Notice of Opposttion Unless Amended

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 27ili. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance. .

We appreciate your willingness to amend this legislation in response to the objections voiced by
local government. However, the January 27IDamendments do not address the fundamental
concerns of local government: that the potential to nullify a legislative body's action will be
employed as yet another stumbling block by opponents of local projects or initiatives. The
proposed amendment, while it limits the scope of the measure to action on specific agenda items
alleged to have been taken in violation of Government Code Section 54954.3, still leaves local
governments exposed to litigation that may be motivated by issues unrelated to the Brown Act.
AB 194 provides not merely district attorneys, but private opponents of governing body actions
with a litigation tool to use as a weapon to invalidate, or at a minimum delay, actions of local
legislative bodies.

We are not convinced that such a tool is necessary in light of current law, which already
explicitly specifies that a city councilor other legislative body may not prohibit public criticism
of the policies, procedures, programs, or services of an agency or its acts or omissions
[Government Code Section 54954.3]. The chairperson (most likely the mayor) cannot stop a
speaker because he or she disagrees with the speaker's point of view.

We must unfortunately remain opposed to this measure unless it is amended to limit the ability to
file suit seeking to nullify a legislative body's action, to district attorneys. Such an amendment
would greatly reduce the volume of improper litigation we expect to result should AB 194
advance in its current form. The remedy AB 194 seeks is a matter of considerable gravity. It
.would place in the hands of a single private individual the power to set in motion a process that
could invalidate a decision not of one elected official, but of an entire duly elected governing
body. We therefore believe it appropriate to limit the investment of such power to a district
attorney, an individual who by definition is an officer of the court, and can thus render the best
and most reasoned judgment on whether to proceed with an effort to seek a court order
overturning a governing body's action.



The Brown Act is intended to ensure the full participation of the public and preserve the
integrity of the decision-making process, stifling neither public comment nor government
officials, nor impeding the effectiveness and natural operation of government.

California law clearly provides protections for individuals exercising constitutional rights to
petition their government and exercise freedom of speech. Local legislative bodies are
empowered with the authority to maintain conduct and keep order, but must balance that against
an individual's rights.

Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings [Government Code Section 54950-54963J.
A legislative body is permitted to limit public cornment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over-an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney's
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194's provisions which would nullify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed.
The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably continue oppose AB 194 unless it is amended
along the lines referenced above. If you have any questions or concerns regarding our
position, please do not hesitate to contact me at 916-658-8252.

Respectfully,

Tim Cromartie
Legislative Representative

cc: Members of the Assembly
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 95814

HE: ASSEMBLY BILL 194 (CAMPOS) - OPPOSE

Dear Assembly Member Campos:

On behalf of the City of Sacramento, we regret to inform you of our opposition to your Assembly Bill
194 which would subject individual members of a legislative body to a misdemeanor for violating a
portion of our state's open meeting laws, commonly referred to the Brown Act.

Under California's Brown Act, local agency governing boards (e.g., a city council) must adhere to a
variety of requirements including the allowance of individuals to provide public comment on items for
consideration. The Brown Act specifically references a prohibition of a legislative body for curtailing
criticism by members of the public. These requirements have been put in place in order for the public to
access the proceedings and comment on the actions of their local government agencies.

For decades, individuals have had and continue to have the ability to pursue litigation over an allegation
that a local agency violated the Brown Act, including curtailing public comment/criticism. More
recently, this area of law was strengthened with the enactment of SB 1003 (Yee) of last year which
enacts a process for bringing forth allegations of "past" Brown Act violations. In each of these legal
avenues, the ability to collect attorney's fees and other legal costs can be recovered by the plaintiff if the
violations are substantiated.

We see no reason for subjecting an individual (most likely the member of the legislative body who is
acting as chair) to criminal penalties for violation of this provision. The current provisions of the Brown
Act impose criminal liability sparingly - only where a member intentionally withholds information from
the public that he or she knows or should have known that the public was entitled to. This is consistent
with the Brown Act's central goal of transparency, and ensures that only conscious scofflaws are
threatened with criminal prosecution. An 194 lacks these safeguards, and potentially subjects elected
officials to criminal penalties based on misunderstandings, differences of opinion, or other actions that
were not purposefully intended to violate the law.

915 : STREET 5[h FLOOR. SACRAMENTO. CA 95814-2604
PH 916-808-7005 <> FAX 916-264-7680 (t jschenirer@cityofsacramento.org



We are troubled by AB 194, as it will have a chilling effect on any attempt to enforce reasonable
regulations for public comment such as the time limits for speakers.

We are equally troubled by AB 194'8 provisions which would nullify an action ofa local agency if-
during the discussion of that item - a person's criticism was curtailed. The "null and void" provisions of
the Brown Act exist primarily to set aside public decisions made in a secret and undisclosed manner, fOT

which no other effective remedy exists. Unfortunately, AB 194 opens this new avenue to challenge
virtually any controversial public decision, in which any speaker can contend that their ability to
comment was curtailed for the wrong reason. Local governments cannot afford additional frivolous
lawsuits.

If you have any questions or concerns regarding our position, please do not hesitate to contact Randi L.
Knott, Intergovernmental Relations Officer at 916-808-5771.

Sincerely,

Jay Sc elllil1'er
Chair, Law and Legislation Committee

cc: Honorable Darrell Steinberg
Honorable Roger Dickinson
Honorable Dr. Richard Pan
Members of the Assembly Local Govemment Committee
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Solano County Taxpayers Association
Ourania Riddle" President

PeO Box 31
Dixon" CA 95620

<solanotaxpayers@sbcglobal.net>
January 31, 2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Bulldlnq, Room 3013
Sacramento, CA 95814

RE: AS 194 (Campos) Local Government. Open Meetings.
Dear Assemblywoman Nora Campos
The Solano County Taxpayers Association (SCTA) whole heartedly supports AS 194.

OUf members attend numerous governmental meetings and we are appalled the way
local governments treats the public during those meetings.
From experience, we would suggest to amend and add to this bill the requirement that
District Attorneys receive training on the Ralph M. Brown Act, the law that they must
enforce. In Solano County District Attorney Donald du Baln told our group that he "has
no clue of the Brown Act." Thus, he does not act upon any Brown Act complaint submit-
ted by sclanians.
Under the Brown Act, agencies can place reasonable restrictions on the time, place and
manner of public comment. But too often agencies use this as a too! to shut down public
comments.
For example, the Solano County Board of Supervisors does not allow the public to speak
on any agenda item unless a Speaking Card has been submitted in advance, thus deny-
ing people's right to speak anonymously.
Assembly Bill AB194 is needed. It is the beginning of putting some teeth in the Brown
Act the su-year-otd Open Meeting Law.

By copying of this letter WE are encouraging our Assembly and State representatives to
support AS 194 Local Government. Open Meeting
Yours in community service,

Via Fax and e-mail

Ourania Riddle, President
solano County Taxpayers Association.

cc: Assembly member:
Assembly member:
Assembly member:
Senate Member:

Manko Yamada 4th Dist.
Jim Frazier 11th Assembly Dist.
Susan Bonilla 14th Assembly Dist
Lois Walk 3rd Senatorial Dist.
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January 27, 2014

The Honorable Nora Campos
California State Assembly
Stata Capitol Bldg, Room 3013
Sacra manto, CA 95814
FAX:(916) 319-2127

RE: ASSEMBLY BILL (1'113)194 LOCALGOVERNMENT: OPEN MEETINGS (As amended
January 6, 20.14) NOTICE OF OPPOSITION

Dear Assembly Member Campos:

I regret to inform you that the Cl1;yof Vista opposes your AS 194, as amended January 6th,
due to the constriction it places upon local governments to conduct business and exercise
reasoned judgment on matters of public importance.

The amendment removes the misdemeanor penalty for a member of a legislative body, while
acting as the chairperson of a legislative body of a local agency, to prohibit public criticism
protected under the Ralph M. Brown Act, and authorizes judicial determination rendering null
and void any decision taken by a legislative body or local agency in violation of the Brown Act
This distorts an existing provision of the Brown Act intended only to preclude governing bodies
from holding secret proceedings.

Current law already explicitly specifies that a city council or other legislative body may not
prohibit public criticism of the policies, procedures, programs, or services of an agency or Its
acts or omisslons. The chairperson cannot stop a speaker because he or she disagrees with
their viewpoint. In addition, local agency governing bodies must adhere to a variety of
requirements including the allowance of Individuals to provide public comment on Items for
consideration. The authority given to local governing bodies to establish rules of procedure is
limited by constitutional rights and case law requiring that they be reasonable. Finally, the
Brown Act is intended to ensure the full partlcipatlon of the public and preserve the integrity of
the declslon-maklng process, yet not stifle government officials and impede the effectiveness
and natural operation of government.

The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undlsolosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens a new avenue to challenge virtually any controversial public
decision, in which any speaker can contend that their abHlty to comment was curtailed for the
wrong reason. This will cause unavoidable disruption in the full execution of many actions
undertaken by legislative bodies statewide.

For these reasons, the City of Vista is opposed to AB 194.

cc; Assemblyman Rocky Chavez; FAX:916-319-2176
senator Mark Wyland; FAX; 916-446-7382
Assemblywoman Marie Waldron; FAX:916-319-2175
Laallua of California Cities; FAX: 916-658-8240
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January 30,2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

vl02 I ~ NuT

1m: AlB 194 (Campos) Local Government. Open Meetings. (As amended January 27, 2014)
Nonce of Opposition Unless Amended

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 27tll• This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance.

We appreciate your willingness to amend this legislation in response to the objections voiced by
local government. However, the January 27fri amendments do not address the fundamental
concerns of local government: that the potential to nullify a legislative body's action will be
employed as yet another stumbling block by opponents of local projects or initiatives. The
proposed amendment, while it limits the scope of the measure to action on specific agenda items
alleged to have been taken in violation of Government Code Section 54954.3, still leaves local
governments exposed to litigation that may be motivated by issues unrelated to the Brown Act.
AB 194 provides not merely district attorneys, but private opponents of governing body actions
with a litigation tool to use as a weapon to invalidate, or at a minimum delay, actions of local
legislative bodies.

We are not convinced that such a tool is necessary in light of current law, which already
explicitly specifies that a city council or other legislative body may not prohibit public criticism
of the policies, procedures, programs, or services of an agency or its acts or omissions
[Government Code Section 54954.3J. The chairperson (most likely the mayor) cannot stop a
speaker because he or she disagrees with the speaker's point of view.

We must unfortunately remain opposed to this measure unless it is amended to limit the ability to
file suit seeking to nullify a legislative body's action, to district attorneys. Such an amendment
would greatly reduce the volume of improper litigation we expect to result should AB 194
advance in its current form. The remedy AB 194 seeks is a matter of considerable gravity. It
would place in the hands of a single private individual the power to set in motion a process that
could invalidate a decision not of one elected official, but of an entire duly elected governing
body. We therefore believe it appropriate to limit the investment of such power to a district
attorney, an individual who by definition is an officer of the court, and can thus render the best
and most reasoned judgment on whether to proceed with an effort to seek a court order
overturning a governing body's action.



The Brown Act is intended to ensure the full participation of the public and preserve the
integrity of the decision-making process, stifling neither public comment nor govermnent
officials, nor impeding the effectivenessand natural operation of govermnent.

California law clearly provides protections for individuals exercising constitutional rights to
petition their govermnent and exercise freedom of speech. Local legislative bodies are
empowered with the authority to maintain conduct and keep order, but must balance that against
an individual's rights.

Further, the Brown Act clearly provides the public the right to address a city councilor other
legislative body at regular and specialmeetings [Govermnent Code Section 54950-54963].
A legislative body is permitted to limit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public cormnent or
criticism. More recently, this area of law was strengthened with the enacttnent of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney's
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194's provisions which would nullify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed.
The "null and void" provisious of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislativebodies statewide.

For these reasons, the League must regrettably continue oppose AB 194 unless it is amended
along the lines referenced above. If you have any questions or concerns regarding our
position, please do not hesitate to contact me at 916-658-8252.

Respectfully,

Tim Cromartie
Legislative Representative

cc: Chair and Members, Senate Committee on Governance and Finance
Toby Ewing, Consultant, Senate Conunittee on Governance and Finance
Ryan Eisberg, Consultant, SenateRepublican Caucus
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RURAL COUNTY REPRESENTATIVES OF CALIFORNIA

1215 K Street, Suite 1650
Sacramento, CA 95814

(916) 447-4806

March 21, 2013

The Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA. 95814

IRE: Assembly 13m 194 (Campos) - OPPOSE

Dear Assembly Member Campos:

On behalf of the thirty-two member counties of the Rural County Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
great regret that we inform you of our opposition to your Assembly Bill 194 which would subject
individual members of a legislative body to a misdemeanor for violating a portion our state's open
meeting laws (commonly referred to the Brown Act).

Under Califomia's Brown Act, local agency governing boards (e.g., a county board of
supervisors) must adhere to a variety of requirements including the allowance of individuals to
provide public comment on items for consideration. This section of the Brown Act specifically
references a prohibition of a legislative body from curtailing criticism by members of the public.
These requirements have been put in place in order for the public to access the proceedings and
comment on the actlonsof their local government agencies.

For decades, individuals have had and continue to have the abiiity to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment/criticism.
More recently, this area of law was strengthened with the enactment of SB 1003 (Yee) of last year
which enacts a process for bringing forth aliegations of "past" Brown Act violations. in each of these
legal avenues, the ability to collect attorney's fees and other legal costs can be recovered by the
plaintiff if the violations are substantiated.

To be frank, we see no reason for subjecting an individual (most likely the member of the
legislative body who is acting as chair) to criminal penalties for violation of this provision. The
current provisions of the Brown Act impose criminal liability sparingly - only where a member
intentionally withholds information from the public that he or she knows or should have known that
the public was entitled to. This is consistent with the Brown Act's central goal of transparency, and
ensures that only conscious scofflaws are threatened with criminal prosecution. AB 194 lacks these
safeguards, and potentially subjects elected officials to criminal penalties based on
misunderstandings, differences of opinion, or other actions that were not purposefully intended to
violate the law.



We are troubled by AS 194, as it will have a chilling effect on any attempt to enforce
reasonable regulations for public comment (which are expressly authorized by the Brown Act).
Simply put - any public comment, even if critical, can be limited in accordance with content-neutral
rules (such as individual or aggregate time limits). Any time that critical comment is curtailed, the
speaker may charge that the critical content of their speech was a motivating factor - a charge that
depends on subjective perception, and may be difficult to disprove. If those that chair public
meetings are faced with criminal prosecution arising from such disputes, they will inevitably show
great reluctance in expediting the agenda for fear of crossing the fine line between reasonable
regulation and impermissible prohibition of "criticism".

We are equally troubled by AS 194's provisions which would nUllify an action of a local
agency if - during the discussion of that item - a person's criticism was curtailed. The "null and
void" provisions of the Brown Act exist primarily to set aside public decisions made in a secret and
undisclosed manner, for which no other effective remedy exists. Unfortunately, AS 194 opens this
new avenue to challenge virtually any controversial public decision, in which any speaker can
contend that their ability to comment was curtailed for the wrong reason. This will cause
unavoidable disruption in the full execution of many actions undertaken by legislative bodies
statewide.

Again, current law provides members of the public plenty of options if they believe their '1st

Amendment rights have been violated or their ability to offer comment! criticism was breached. For
these reasons, we are strongly opposed to AS '194.

If you have any questions or concerns regarding our position, please do not hesitate to
contact Paul A. Smith of RCRC at 916·447-4806 and/or Jolena Voorhis of UCC at 916-327-7531.

Sincerely,

~~~i~
JOLENA VOORHIS
Executive Director

PAUL A. SMITH
Senior Legislative Advocate

cc: Members of the Assembly Local Govemment Committee
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California Stote Association of Counties

April 17, 2013

The Honorable Katcho Achadjian
Chair, Assembly Local Govemment Committee
1020 N Street, Room 157
Sacramento, CA 95814

AS 194 (Campos) - Open meeting; protections for public criticism: penalties for
violations.
As introduced 11211/13 - OPPOSE
Set for hearing April 24. 2013 - Assembly Local Government Committee

Dear Assembly Member Achadjian:

RE:

The California Stale Associatlon of Counties must regretfully oppose Assembly Bill 194, by
Assembly Member Nora Campos, which would make it a misdemeanor for a member of a
legislative body, while acting as the chairperson of a legislative body of a local agency, to prohibit
public criticism protected under the Ralph M. Brown Act (Brown Act). .

Current law states that a member of a legislative body who attends a meeting of thai body where
action is taken in violation of any provision of the Brown Act and where the member intends to
deprive the public of information to which the member knows or has reason to know the public is
entitled is guilty of a misdemeanor. The Brown Act additionally prohibits members of a legislative
body from disallowing public criticism of the policies, procedures, programs, or services of the
legislative body. The intent of this language is consistent with the Brown Act's overarching goal of
transparency and ensures the public's right to information.

AS 194 contains no stipulation that the chairperson of a legislative body of a local agency who
acted to prohibit public criticism did so with the willful intent to deprive the public of information to
which it is entitled. This lack of a requirement that the action be an overt act from which criminal
intent can be inferred will expose members of local government agencies to unnecessary criminal
prosecution and soaring legal bills for actions that were not purposefully intended to violate the
law. AB 194 would also place on the chairperson a nearly impossible burden of proof that intent to
violate the law did not exist.

Also permitted by the Brown Act is the ability for legislative bodies to adopt the requirement that
public comment be content-neutral and to apply reasonable time periods for public comment. In
fact, it was concluded by the Attorney General (75 Ops.CaI.Atty.Gen. 89 (1992» that five minutes
per speaker is a reasonable time period by which to limit public testimony for local public agency
meetings; in Chaffee v. San Francisco Public Library Commission (134 Cal.AppAth 109), it was
determined by the court that limiting public comment to two minutes per speaker was not a Brown
Act Violation. AB 194, however, would limit the chairperson's ability to place reasonable time limits
on public comment for the purpose of ensuring the timely conduction of public business since a
speaker may easily charge that such restrictions were applied due to the content of their
comments.

County agencies conduct public business cognizant of the responsibility to ensure transparency
and public access to information. As such, we support open meetings and the right of the public to
comment on issues and criticize various county policies and procedures. However, we believe that
current law provides sufficient legal remedies for individuals who allege a Brown Act violation and



do not support reducing the ability for counties to effectively conduct county business or subjecting
members of local agency legislative bodies to criminal prosecution for what may be unintentional
actions. For these reasons, CSAC opposes AS 194. If you need additional information regarding
our position on this measure, please do not hesitate to contact me aI916-650-8180 or
eortega@counties.org

Sincerely,
"

Eraina Ortega
Senior Legislative Representative

cc: The Honorable Norma Campos, California State Assembly
Members and Consultant, Assembly Local Govemment Committee
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April 17,2013

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AB 194 (Campos) Local Govell"nment. Open Meetings. (As introduced)
Hearing Date: April 24, 201 1 - Assembly Local Government Committee
Notice of Opposition

Dear Assembly Member Campos:

On behalf of the League of California Cities, we regrettably must oppose your AB 194. Your
measure would make it a misdemeanor for a member of a legislative body, while acting as the
chairperson of a legislative body of a local agency, to prohibit public criticism protected under
the Ralph M. Brown Act.

First, the law already explicitly provides that a city council or other legislative body may not
prohibit public criticism of the policies, procedures, programs, or services of an agency or its
acts or omissions [GC. 54954.3]. The chairperson (most likely the mayor) cannot stop a speaker
because he or she disagrees with the viewpoints of the speaker.

Additionally, local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A local legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given to localgoverning bodies to establish rules of procedure is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of the public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.

The law clearly provides protections for individuals exercising constitutional rights to petition
their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual's
rights.



Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings rOC. 54950-54963]. A legislative body is
permitted to limit public comment to matters that serve the purpose to which council holds
meetings. However, the courts balance the right of the public to address the legislative body
with the need to ensure that public comment does not unduly disrupt the orderly conduct of the
meeting. Here the Brown Act represents a balance that calls for openness and allows
'government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
(Yee; 2012) which implements a formal process to address past violations of the Brown Act.
In each of these legal avenues, the ability to collect attorney's fees and other legal costs can
be recovered by the plaintiff if the violations are substantiated.

This measure seems heavy handed in light of the remedies available to the public, AB 194
subjects an individual (most likely the member of the legislative body who is acting as
chair) to criminal penalties for violation of this provision. The current provisions of the
Brown Act impose criminal liability sparingly- only where a member intentionally
withholds information from the public that he or she knows or should have known that the
public was entitled to. This is consistent with the Brown Act's central goal of transparency.
AB 194 lacks these safeguards, and potentially subjects elected officials to criminal penalties
based on misunderstandings, differences of opinion, or other actions that were not
purposefully intended to violate the law.

Weare equally troubled by AB 194' s provisions which would nullify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed.
The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably oppose AB 194. If you have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-8254.

Sincerely,

~"J'lo\..JWJI...
Natasha M. Karl
Legislative Representative

cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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April 16, 2013

The Honorable Nora Campos
California State Assembly
State Capitol Building
Sacramento, CA 95814

RE: Assembly BII! 194 (Campos 1- iIIotice of Opposition [As introduced]
Hearing Date: April 24 - Assembly Local Government Committee

Dear Assembly Member Campos:

The California Special Districts Association {CSDA}, representing over 1,000 special districts and
affiliate organizations, regrets to inform you of our opposition to your Assembly Bill 194, related to
public criticism directed at local legislative bodies. Unfortunately, AB 194 would unnecessarily
hinder special district boards' ability to conduct business on behalf of the millions of Californians
who rely on them for core local services such as water, sanitation, fire protection, and healthcare.

CSDA fully supports and encourages public participation and engagement with their local
govemment agencies and elected officials. Unfortunately, AB 194 would detract from, rather than
promote, this practice. The bill provides that if a chair of the local legislative body prohibits public
criticism of the policies, procedures, programs, or services of the agency or of the acts or omissions
of the legislative body, that individual shall be guilty of a misdemeanor. Current law already.provides
protection for this type of speech, a violation of which is an infraction. In addition, AS 194 adds the
entire current Government Code Section 54954.3, related to public comment, 10 the eXisting list of
Brown Act laws subject to "cure and correct" penalties. This creates a set of circumstances that is
unproductive not only to the local legislative body but also public participation.

A key duty of the chair is to ensure the orderly conduct of business. However, under AS 194, their
hands would be tied in regulating abusive or threatening comments to avoid the threat of criminal
charges for failing to adhere to procedural requirements, The chair would also be reluctant to cut-off
a person who exceeded the designated time allotment or spoke out of turn, thus delaying others'
opportunity to offer comments and participate in the public meeting. Finally, we are concerned that
the provisions ofthis measure would have a chilling effect on volunteerism. Individuals may be
hesitant to get involved and lead local boards, committees, counciis, commissions, or advisory
bodies in light of the potential severe or costly repercussions for any error or omission, however
slight. .

For these reasons, CSDA respectfully opposes your AB 194. Please do not hesitate to contact me if
you have any questions regarding our position at (916) 442-7887.

California Speoial Districts Assccietlon
t 112 I Street, Suite 200
Sacramento, CA 95814
tell-free: 877.924.2732
t: 916.442.7887
f: 916.442.1889
www.osda.net

A proud C8lifornia Special Districts Alliance partner

Special Dinmct Risk Mand(j"'i'l1f.ml Authority
'11 ~ !Street. Sunc 300
Sacramento. CA 9[;Ri4
ton-tree: 800.S::0 .7790
.;: 916.231.:1111

CSOA Finance Corporation
1112 I Street. Suite ZOO
Sccrameoto. CA95814
ton-tree: B77.92'1.2732
f: 916.442.781.lS



COUNTY OF lOS ANGELES
Sacramento Legislative Office
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(916) 441-7888 • Fax (916) 445-1424

http://ceo.lacounty.gov

Board of Supervisors
GLORIA MOLINA
First DIstrict

MARK RIDLEY-THOMAS
Second District

WILLIAM T FUJIOKA
Chief Executive Officer

ZEV YAROSLAVSKY
Third District

ALAN FERNANDES
Chief Legislative Representative

April 15, 2013
DON KNABE
Fourth District

MICHAEL D. ANTONOVICH
Fifth District

The Honorable Katcho Achadjian, Chair
Assembly Local Government Committee
State Capitol, Room 4098
Sacramento, CA 95814

RE: AS 194(Campos), As Introduced - OPPOSE
Relating to the Brown Act
Set April 24, 2013 in Assembly Local Government Committee

Dear Assembly Member Achadjian:

The Los Angeles County Board of Supervisors opposes AB 194 (Campos).

The Brown Act requires that all meetings of a local legislative body be open and public, permitting all
persons to attend and participate. The Act allows local agencies to establish reasonable rules to
manage and conduct public comment, determining the time, place, and manner restrictions are
permissible.

AB 194 makes it a misdemeanor for a member of a legislative body, while acting as a chairperson of a
legislative body of a local agency, to prohibit public criticism protected under the Ralph M. Brown Act. It
authorizes a district attorney to commence an action for the purpose of obtaining a judicial
determination that an action taken by a legislative body of a local agency in violation of the protection
for public criticism is null and void.

The Los Angeles County Executive Office of the Board has determined that AB 194 could significantly
impact the Board of Supervisors and Executive Office by encouraging members of the public to file
court actions against the Chair of the Board of Supervisors, as well as the chairs for the dozens of
County commissions and committees.

Therefore, I request your "NO vote on AB 194. If you have any questions, please contact me at 916-
441-7888.

C: Assembly Member Nora Campos
Each Member and Consultant, Assembly Local Government Committee

"To Enrich Lives Through Effective And Caring Service"
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County of Tulare
April 2, 2013

The Honorable Nora Campos
Assembly Speaker Pro Tempore
State Capitol, 2175
Sacramento, CA 95814

RE; Opposition to AS 194 (Campos}

Dear Assembly Member Campos:

The County of Tulare regrats to Inform you of our opposition to AS 194 which would make It
a mlsdemeenor for a member of a legislative body of a local agency to prohibit publlo
criticisrn protected under the Brown Act,

Existing law makes vlolatlon of subdivision (c) of Seellon 54954.3 an infraction. Exlstfng
law also permits the district attorney or any interested person 10 commence an aelion by
mandamus or Injunction to obtain a judicial determination that an action taken by a
legislative body violated certain sections of the Brown Act.

We are concerned that AB 194 would encourage court actlons against chairpersons of
various county commissions and committees that might ultimately result in a criminal
prosecunon, even where the cheirpsrson tried to correotly apply the provisions of
54954.3(0). We also belieVe that this bill would encourage Increased litigation under
Section 54960.1 by adding violations of all of the provlslons contained in Sealion 54954.3
to the list of sections of the Brown Aot for which a district attorney or any interested person
may commence a court action to correct.

Addiilonally, we are concerned that AE! 194 would strongly discourage citizen volunteers
from agreeing to serve as chairpersons of various county committees and commissions
once they discover that they might be SUbject to criminal prosecution should they violate
subdivision (0) of sscnon 54954.3.

For these reasons, the County of Tulare opposes this legislation. Should you have any
questlons or concerns, please contact Jean M. Rousseau, County Administrative Officer at
(559) 636-5005 or Irousseau@qo,tulare.ca.u§.

:~~an PhiUiLr.lrman

TUla:~~ ~za~~~isors

. Steven Worthley, DistrictF;J MII(eEnn;!!;,l:i;striJ;i~:""'"
ulare County Board o~ounty Board of Supervisors

ARlen ishida, District 0119
Tulare county Board of Supervisors

cc:
Senator Jean Fuller
Assembly Member Connie Conway
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April 17, 2013

The Honorable Katcho Aohadjian
California State Assembly, District 35
Chair, Assembly Local Government Committee
State Capitol Building, Room 4098

Re: AssemblyBill 194(Campos) - OPPOSE
Open meetings: protections for public criticism: penalties for violations

Dear Chair Achadjian:

On behalf of the Solano County Board of Supervisors I respectfully request that you OPPOSE AB
194 (Campos) when it is heard in your committee on Local Government on April 24th. This bill
would make it a misdemeanor for a member of a legislative body, while acting as the chairperson of
a legislative body or local agency, to prohibit public criticism protected under the Ralph M. Brown
Act (Brown Act).

AB 194 contains no stipulation that the chairperson of a legislative body of a local agency who acted
to prohibit public criticism did so with the willful intent to deprive the public of information to which
it is entitled. The lack of this requirement will unnecessarily expose members of local government to
criminal prosecution and high legal costs for actions that were not purposefully intended to violate
the law. It would also place a nearly impossible burden of proof that intent to violate the law did not
exist.

Local governments across this state already have limited resources. They can ill afford to be used
fending off lawsuits brought about by this legislation. Given the significant challenges counties are
facing at this time, we believe that the State should be looking to limit opportunities to sue, rather
than encouraging them.

Aside from the potential legal ramifications, this bill would significantly affect a local government's
ability to effectively and efficiently conduct public business. AB 194 would restrict a chairperson's
ability to place reasonable time limits on public comment since it would allow for a speaker to easily
charge that such restrictions were applied to prohibit public criticism.

Solano County supports open meetings and the right of the public to comment on issues and criticize
various policies and procedures. However, we believe that current law already provides significant
legal remedies for individuals who allege a Brown Act violation. AB 194 would simply hamper local
governments' ability to conduct public business and unnecessarily subject local legislative bodies to
costly criminal prosecution.
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For these reasons, I would Iiketo again respectfully urge that you OI'POSE AB 194 when it is heard
in your committee.

hair
Board of Supervisors

Cc: The Honorable Members of the Assembly Local Government Committee
Assembly Local Government Committee Consultants
The Honorable Marum Yamada. Assembly District 4
The Honorable Susan Bonilla, Assembly District 14
The Honorable Lois Walk, Senate District 3
Paul Yoder. Partner, Shaw / Yoder / Antwih Inc.
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City Of Camoriilo
601 Carmen Drive • P.O.Box 248 • Camarillo, CA 33IJ11-0248

Office of the City Manager
(805) 388-5307

FtW(805) 388-5318

May 9,2013

The Honorable Nora Campos
California State Assembly
State Capitol, Room 3013
Sacramento, CA 94249

RIE: Opposition to AS 194 (Campos)- Open Meetings: Protections for Public Criticism:
Penalties for Violations

Dear Assembly Member Campos:

On behalf of the City of Camarillo, I would like to respectfully express our opposition to
AS 194. This bill would .make it a mlsdemeanor fer a member of a legislative bedy of a local
agency to prohiblt public criticism protected under the Ralph M. Brown Act (Act).

Existing law makes violation ef subdivlsion (c) of Section 54954.3 an infraction. Existing law
also permits the district attorney lOrany interested person to commence an action by mandamus
or injunctien to obtain a judicial deterrnlnation that an action taken by a legislative bedy violated
certain sections of the Act.

Carnarillo is concerned that AB 194 would enceurage court action against chalrpersons of
various legislative bodies and committees that may ultimately result in criminal prosecutlon,
even where the chairperson made every effort to correctly apply the previsions of 54954.3 (c).
Additionally, we believe that this bill would encourage increased litigatien under Sectien 54960.1
by adding vioiatlons of all the provisions contained in Section 54954_3 to the list of sections of
the Act for which a district attorney or any interested person may commence a court action to
correct

Lastly, we are concerned that this bill would strongly discourage citizen volunteers from
agreeing to serve as chairpersons of various local gevernment committees and cornmissions
once they discover that they may be subject to criminal prosecution should they violate
subdivision (c) of Section 54954.3.

For these reasons, the City of Camarillo respectfully opposes AB 194. Thank you fer your
consideration of the City's position en this important matter.

&~{"
Bruce Fe~r1"
City Manager

cc: Camarillo City Council
California Contract Ciiies Association
Gonsalves & Son
League of California Ciiies
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The Honorable Kateho Achadjian
Chairman, Assembly Local Government Committee
State Capitol, Room 4098
Sacramento, California 95814

RE: Assembly 8m No. "194(Campos) - Oppose Unless Amended

Dear Assemblymember Achadjian:

I am writing on behalf of EI Dorado irrigation District (EID) to express opposition to AS
194 (Campos), relating to local government.

The Ralph M. Brown Act requires that all meetings of a legislative body of a local
agency to be open and public and that all persons be permitted to attend and
participate. current law prohibits a legislative body of a local agency from preventing
publi.ccriticism of the policies, procedures, programs, or services of the agency, or of
the acts or omissions of the legislative body, as specified. AS 194 would make it a
misdemeanor for a member of a legislative body, while acting as the chairperson, to
prohibit public criticism protected under the act. The bill would authorize a district
attorney or any interested person to commence an action for the purpose of obtaining a
judicial determination that an action taken by a legislative body of a local agency in
violation of the protection for public criticism is null and void, as specified.

EID believes the creation of a misdemeanor moves beyond the current scope of
enforcement under existing law, and would not allow a local agency to cure the action
by which critical speech was prohibited. Further, by creating a new crime relating to the
conduct of a local agency meeting, a member of the legislative body acting as
chairperson might be restrained from maintaining proper decorum in the meeting for
fear of criminal sanction should .he or she cutoff a speaker. While a member of the
public has a legal right to criticize the local agency, he or she does not have a right to
speak. in a threatening or abusive manner. TYpically, if public participation in a meeting
rises to a level that threatens the safety of those in attendance or disrupts the meeting
to the extent that proceedings cannot continue, the meeting must be recessed,
adjourned or in limited cases, the person creating the disruption must be escorted from
the meeting room. Local agency presiding officers must have the flexibility to ensure
proper decorum in a public meeting. The misdemeanor provision in AS 194 would
unnecessarily interfere with that function.

1107 9th Street, Suite 510
Sacramento, California 95814

(916) 558·1926 PH
(916) 558·1932 FAX
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The District believes the more appropriate course of action, which is included in AS 194,
is to add a violation of Section 54954.3 to the provisions of Section 54960 that wi!!
enable a court to declare the action related to the agenda item to be null and void.

Absent the deletion of the misdemeanor provision, EID respectfully requests a "NO"
vote on AS 194. Thank you for your time and consideration.

Sincerely,

~~t/iIoCJUdr
Robert J. Reeb

RJR:ra
Cc: The Honorable Nora Campos

Members and Consultant, Assembly Local Government Committee
Assembly Republican Office of Policy
Office of the Governor
Association of California Water Agencies
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March 15, 2013

The Honorable Nora Campos
California State Assembly
State Capitol Room 3013
Sacramento, CA 95814

RE: Assembly Bill 194 (Campos): New Misdemeanor for Brown Act Violation-
OPPOSE

Dear Assembly Member Campos:

On behalf of the. Sacramento County Board of Supervisors, I write to express the Board's
opposition to your AB 194 which makes it a misdemeanor under the Ralph M. Brown Act for the
chair of a local legislative body to prohibit public criticism. The bill also permits a district
attorney or an individual to file a lawsuit to void any action the local legislative body takes in
violation ofthe law governing public criticism.

The Brown Act already prohibits a local legislative body from prohibiting public criticism of local
policies, procedures, programs, or services. We believe this prohibition is sufficient and that
creating a misdemeanor is not justified, Public expression of contrary views in a public meeting
is thefoundation of the Brown Act. County officials, staff, and members of the public who may
be serving on a local legislative body take their responsibility to carry out this provision in the
Brown Act seriously.

In conclusion, we believe that current law is sufficient and AB 194 is not needed, Ifyou need
further information, I can be reached at 916-874-4627 or at enderton-speedl@saccountv.net.

Sincerely,

Laura Enderton-Speed
Governmental Relations and Legislative Officer
County of Sacramento

Cc: Members and Consultants, Assembly Local Government Committee

700 H Street, Suite 7650 • Sacramento, California 95814 • phone (916) 874-7682 • fax (916) 874-5885 e www.saccounty.net
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CAUFORNIA LEGISLATIVE OFRCE
11 ').7 Eleventh 5fm.t, Sui.. 534

Sacramento, CA 95814
Telephone: (916) .... 2·1036

Fax: (9161442.1743

January 6, 2014

The Honorable Nora Campos
State Capitol, Room 3I 60
Sacramento, California 95814

Re: AB 194 - Support

Dear Assembly Member Campos:

The ACLU is pleased to inform you of our support for AB 194, as amended, related to the
Brown Act.

AB 194 creates the opportunity for citizens denied the limited speech rights granted by the
Brown Act under Government Code section 54954.3 to demand an opportunity to be heard
enforceable by court order, ifnecessary. It also gives the body that had denied speech
opportunities unintentionally the opportunity to "cure and correct" the oversight and avoid
litigation. The current statutory remedies for violations of the public comment are insufficient to
properly protect the public's right to be heard at local government meetings. We urge passage of
this legislation.

Ifyou wish to discuss this matter further, feel free to contact our office.

Cc Members & Consultant, Assembly Local Government Committee

ACLU O~ NORTHE~N CALIfORNIA
Abdi Soltcnl/' ExGcufiv~Dlrce'IQt
39 Prumm Street
SC!r'I Francisco, CA 94111
(415j 6~1-2"93

ACLU Of $OUTHU.N CAUFORI{IA
Hel:tc:lrViUogro, E:xecunvu Dirnctol"
1313 W." o,ghth S""",
f.QS kea1esl C::A90017
(213) 977.9500

ACLU OF SAN DI500 &. IMPE1!:lAt COlJNTlES
K¢tln Keenen...Executive Director
P.o. Sox 67131
Sl;m Diego, CA 92138-7131
(619) 232-2121 &>~.
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(rniiforni!l Stllte Association of Counties

January 6, 2014

The Honorable Katcho Achadjian
Chair, Assembly Local Govemment Committee
1020 N Street, Room 157
Sacramento, CA 95814

RE: AB 194 (Campos) - Open meeting; protecl:icms for lPuibiic criticism: penalties
for violations.
As Proposed to be Amended - OPPOSE
Set for hearing January 15, 21114- Assembly local Govemment CommiUee

Dear Assembly Member Achadjian:

The California State Association of Counties must regretfully oppose Assembly Bill 194,
by Assembly Member Nora Campos, which would allow a district attorney or an individual
to file a lawsuit to void any action taken by a legislative body when it has been found in
violation of the law governing protection for public criticism.

Current law states that a member of a legislative body who attends a meeting of that body
where action is taken in violation of any provision of the Brown Act and where the member
intends to deprive the public of information to which the member knows or has reason to
know the public is entitled is guilty of a misdemeanor. The Brown Act additionally prohibits
members of a legislative body from disallowing public criticism of the policies, procedures,
programs, or services of the legislative body. The intent of this language is consistent with
the Brown Act's overarching goal of transparency and 'ensures the public's right to
information.

The Brown Act additionally provides the ability for legislative bodies to adopt the
requirement that public comment be content-neutral and 10apply reasonable time periods
for public comment. In fact, it was concluded by the Attorney General (75
Ops.Cal.Atty.Gen. 89 (1992» that five minutes per speaker is a reasonable time period by
which to limit public testimony for local public agency meetings; in Chaffee v. San
Francisco Public Library Commission (1.34 Cal.App.4th 109), it was determined by the
court that limiting public comment to two minutes per speaker was not a Brown Act
violation. AS 194, however, would limit the chairperson's ability to place reasonable time
limits on public comment for the purpose of ensuring the timely conduction of public
business since a speaker may easily charge that such restrictions were applied due to the
content of their comments and seek to nullify any action taken therein.

County agencies conduct public business cognizant of the responsibility to ensure
transparency and public access to information. As such, we support open meetings and
the right of the public to comment on issues and criticize various county policies and
procedures. However, we believe that not only does current law provide sufficient legal
remedies for individuals who allege a Brown Act violation, but that no substantial evidence
has arisen to warrant the need for this legislation; AS 194 would simply reduce the ability
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of counties to effectively conduct county business. For these reasons, CSAC opposes AS
194. If you need additional information regarding our position on this measure, please do
not hesitate to contact me at 916-650-8171 or fconley@counties.org.

Sincerelv.f~ev(~
Faith Conley
Associate Legislative Representative

cc: The Honorable Norma Campos, California State Assembly
Members and Consultant, Assembly Local Government Committee
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January 8, 2014

The Honorable Nora Campos
California State Assembly
State Capitol Building Room 3160
Sacramento, CA 95814

RE: Assemb!y Bm 11M,(Campos) - Notice of Oppositiol1l [As amended 01/06/14]

Dear Assembly Member Campos:

The California Special Districts Association (CSDA), representing over 1,000 special districts
and affiliate organizations, regrets to inform you of our continued opposition to your Assembly
Bill 194. CSDA fully supports and encourages public participation and engagement with local
government agencies and elected officials. However, AB 194 would unnecessarily hinder
special district boards' ability to conduct business on behalf ofthe millions of Californians who
rely on them for core local services such as water, sanitation, fire protection, and healthcare.

We appreciate the opportunity to discuss our concerns with your office, as well as the January
6th amendment that removes the misdemeanor penalty targeting the legislative body chair.
Unfortunately, this amendment does not fully address our concerns, as outlined below.

Current Remedies are Sufficient and Appropriate
Specifically, AS 194 would create "null and void" penalties for violations of Government Code
Section 54954.3, related to public comment periods. Current statute provides protections for
public comment that is critical in nature, and prohibits a local leglsietlve body from blocking
such speech. Current statute also provides civil remedies for members of the public through
mandamus, injunction, and/or declaratory relief as well the awarding of attorney's fees should a
violation occur. This award can be significant and meaningful, and is appropriate for the nature
of the violation.

Incompatible Addition to Existing Code Section
We understand the intent of AB 194 is to enhance the penalty for violating public comment
period protections and does so by adding the "null and void" penalties that currently apply to
other specified open meeting violations. However, "null and avoid" is incompatible with public
comment violations for the following reasons and could further confuse this area of law.

1) "Null and Void" applies to real action. Public comments during an open meeting can
address a laundry list of issues, both on and off the agenda. Members of the public can also
address agenda items at that are listed as informationalfdiscussion only or action items that
require a vote. It is not clear how the court could "null and void" an action when there was
simply no collective action taken, either because the agenda item was informational or the
public comment addressed a matter not on the agenda.

C.iilornia Special IlistriolS Association
11121 Street, Suite 200
Sacramento, CA 95814
toll-free: 877.924.2732
u 916.442.7887
f: 916.442.7889
wcsw.csda.net

A proud California Specie! Districts Alliance partner

Sp"ci~1District Risk Man3[Jement ,\uthoril,
1117) Street, Suite 3ilO
Secramemc. CA95814
toll-ires: BOD.53? .'17\30
f: 91G.23',,1j1'

CSD,\ Finance Corporatkm
11 i2 !Street, Suite ZOti
Sacramento, CA 95814
tou-te-r: 87].924.2732
f: 9Hj.44~.78BS



California Special Districts Association
AS 194 (Campos) - Oppose
Page 2 ot z

2) "Null and void" applies to actions of the entire legislative body. All of the current open
meeting requirements under Government Code Section 54960.1 subject to "null and void"
penalties reflect collective actions taken by a board. This includes holding a meeting by
teleconference, voting by secret ballot, reporting actions during a closed session, adopting
new taxes or assessments, and holding emergency meetings. However, AB 194 would add
a violation that results from a single board member's action, specifically when the presiding
chair or president limits criticism during the public comment period. This addition would
create inconsistency within the current section.

Finally, AS 194 unintentionally offers a new means to stall the decision-making process of a
local legislative body. A speaker could claim that their negative comments were blocked and
as a result hold a key decision in suspense. This could cause immeasurable harm to
contracting agreements, appointments, license applications or any other time-sensitive issue
that is required to be acted on during an open session of a public meeting.

For these reasons, CSDA respectfully maintains our opposition to AS 194, as it is proposed to
be amended and heard before the Assembly Local Government Committee on January 15,
2014. Please do not hesitate to contact me if you have any questions regarding our position at
(916) 442-7887.

nOAI]~J~~~hf';e:..
Legislative Representative

cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Consultant, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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CALIFORNiA ASSOCIATION of SANITATION AGENCIES
1215 K Street. Suite 2290- Sacramento, CA 95814. TEL: (916)446-038S - FAX! (9:16) 231-2141

January 7, 2014

The lionorable !<atcho AcI1acljilltl, Chair
Assembiy.Local Government Committee
State Capitol, Room 4098
Sacramento, CA 95814

RE: AS 194' (Campos) - OPPOSE

Dear Assemblymember Achadjian:

The Caflfomill Association of Silllmrtion Agencies (CASAlhas taken an "Oppose" position on Ali
194 (Campos), which relates to actions for violations of the Brown A!:t:. during meetings of local
legislative bodies. CASAis a statewide association of municipalities, special districts, and joint
powers agencies that provide wastewater coliection, treatment, water recycling and blosonds
management services to millions of Californians. All of our agencies are overseen by locally
elected governing boards who comply with all existing laws relative to open meetings under the
Brown Act.

AB 194 expands existing law to allow a District Attorney or interested party to seek judicia!
determination that an action taken by Oil legislative body is null and void if the legislative body
violated certain provisions of the A!:t:. pertaining to public comment periods. CASAbelieves that
under existing law, interested parties have sufficieil't means to seek remediation for violations
of the Brown Act, including in cases of public comment, which is critical in nature, being limited
by a legislative boay. Expanding this section could have a significant impact on an individual
agencies' flow of business, and limits the Board Chair's ability to manage the productive
dialogue between the Board and interested parties during a public hearing. Finally. expanding
this section could potentially incentivlze disruptive behavior during public comment periods.

For these reasons, CASAmust respectfully oppose AB 194. Ifyou have any questlons related to
eur position on this legislation, please feel free to contact me at (916) 448-2196.

CC: Committee Consultants
The Honorable Nora Campos
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January 7, 2014

The Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 95814

RE: Assembly Bm 194 (Campos) - OPPOSE

Dear Assembly Member Campos:

On behalf of the thirty-four member counties of the Rural county Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
regret that we inform you of our continued opposition to your Assembly Bill 194 which would negate
any action taken by a local legislative body if that action was taken in accordance of curtailing public
comment/public criticism associated with our slate's open meeting laws (commonly referred to the
Brown Act).

Under Caflfornia's Brown Act. county boards of supervisors must adhere to a variety of
requirements including the allowance of individuals to provide public comment on items for
consideration. This section of the Brown Act specifically references a prohibition of a legislative
body from curtailing criticism by members of the public. These requirements have been put in place
in order for the public to access the proceedings and provide comment on the actions of their local
government agencies,

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, Including curtailing public commenVcriticism.
Two years ago, this area of law was strengthened with the enactment of SB 1003 (Yee) which
enacts a process for bringing forth allegations of "past" Brown Act violations, In each of these legal
avenues, the ability to collect attorney's fees and other legal costs can be recovered by the plaintiff
if the violations are substantiated. This serves as a strong and expensive disincentive to local
public agencies towards violating the Brown Act.

We are troubled by AS 194'$ provisions which would nullify an action of a local agency if-
during the discussion of that item - a person's criticism was curtailed or public comment was not
allowed, The "null and void" provisions of the Brown Act exist primarily to set aside public decislons
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AS 194 opens this new avenue to challenge virtually any controversial public
decision, in which any speaker can contend that their ability to comment was curtailed for the wrong
reason, This will cause unavoidable disruption in the full execution of many actions undertaken by
legislative bodies statewide.



We appreciate the time your staff has dedicated to discussions involving AS 194 as we
explore possible revisions to the Brown Act and its public comment/public criticism provisions.
Nevermeless, we remain convinced that current law provides members of the public plenty of
options if they believe their 1"' Amendment rights have been violated or their ability to offer
comment/criticism was breached. For these reasons, we remain strongly opposed to AB 194.

If you have any questions or concerns regarding our position, please do not hesitate to
contact Paul A. Smith of RCRC at 916-447-4806 and/or Jolena Voorhis of UCC at 916-327-7531.

Sincerely,

,~ ,n
r, /'\.'.#/J / ....,,. • • '

D··-' v' <I )£,"" ', (l/,v" I ."

Paul A. Smith
Senior Legislative Advocate
RCRC

Jolena L, Voorhis
Executive Director
UCC

cc: Each Member and Consultant. of the Assembly Local Government Committee



January 8, 2014

Honorable Nora Campos
California Assembly
State Capitol
Sacramento, CA
95814

RE: AB 194 -- SUPPORT

Dear Assembly Member Campos,

Californians Aware strongly supports your AB 194. We closely monitor press and
individual reports of suspected violations of the Ralph M. Brown Act, and have noticed
that too often the complaint deals with a denial of a citizen's statutory and constitutional
right to address the legislative bodies of local agencies in their open and public meetings.

AB 194 is a welcome opportunity to protect the public's right to address its
representatives in meaningful ways in the public forum.

Sincerely,
"' ..::""'''.~)

~O' / ;j;::f"".?'
, .

".,,'

Terry Francke
General Counsel
Californians Aware
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January 3, 2014

The Honorable Nora Campos
California State Assembly
State Capitol Building,Room 3160
Sacramento, CA 95814

RE: Assembly Blll 194 (campos) - Notice IOf Opposition [As proposed to be amended]

Dear Assembly Member Campos:

The California Special Districts Association (CSDA), representing over 1,000 special districts
and affiliate organizations, regrets to inform you of our continued opposition to your Assembly
Bill 194, as proposed to be amended. CSDA fully supports and encourages public participation
and engagement with local government agencies and elected officials. However, AB 194 would
unnecessarily hinder special district boards' ability to conduct business on behalf of the millions
of Californians who rely on them for core local services such as water, sanitation, fire
protection, and healthcare.

We appreciate the opportunity to discuss our concerns with your office, as well as the proposed
amendment to remove the misdemeanor penalty targeting the legislative body chair, as drafted
in the introduced version of this bill. Unfortunately, the proposed amendment does not fully
address our concerns, as outlined below.

Current Remedies are Sufficient and Appropriate
Specifically, AB 194 woUld create "null and void" penalties for violations of Government Code
Section 54954.3, related to public comment periods. Current statute provides protections for
public comment that is critical in nature, and prohibits a local legislative body from blocking
such speech. Current statute also provides civil remedies for members of the public through
mandamus, injunction, and/or declaratory relief as well the awarding of attorney's fees should a
violation occur. This award can be significant and meaningful, and is appropriate for the nature
of the violation.

Incompatible Addition to Existing Code Section
We understand the intent of AB 194 is to enhance the penalty for violating public comment
period protections and does so by adding the "null and void" penalties that currently apply to
other specified open meeting violations. However, "nuf and avoid" is incompatible with public
comment violations for the following reasons and could further confuse this area of law.

1) "Null and Void" applies to real action. Public comments during an open meeting can
address a laundry list of issues, both on and off the agenda. Members of the public can also
address agenda items at that are listed as informational/discussion only or action items that
require a vote. It is not clear how the court could 'null and void" an action when there was
simply no collective action taken, either because the agenda item was infonmational or the
public comment addressed a matter not on the agenda.

California Spec-iaf Districts Association
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Sacramento, CA 95814
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2) "Null and void" applies to actions of the entire legislative body. All of the current open
meeting requirements under Government Code Section 54960.1 subject to "null and void"
penalties reflect collective actions taken by a board. This includes holding a meeting by
teleconference, voting by secret ballot, reporting actions during a closed session, adopting
new taxes or assessments, and holding emergency meetings. However, AS 194 would add
a violation that results from a single board member's action, specifically when the presiding
chair or president limits criticism during the public comment period. This addition would
create inconsistency within the current section.

Finally, AS 194 unintentionally offers a new means to stall the decision-making process of a
local legislative body. A speaker could claim that their negative comments were blocked and
as a result hold a key decision in suspense. This could cause immeasurable harm to
contracting agreements, appointments, license applications or any other time-sensitive issue
that is required to be acted on during an open session of a public meeting.

For these reasons, CSDA respectfully maintains our opposition to AS 194, as it is proposed to
be amended and heard before the Assembly Local Government Committee on January 15,
2014. Please do not hesitate to contact me if you have any questions regarding our position at
(9 i6) 442-7887 .

. cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Consultant, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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CITY OF LAGUNA Hn.LS
City Council

MAWR
Anarew Blount
MAWR PRO TEMPORE
oo» Gilbert, MD. March 28, 2014

COLINCIL MEMBERS
Randal Bressette
. Melody C.rruth

Barbara Kogermsn

Honorable.Nora Campos
State Capitol, Room 3160
Sacramento, CA. 94249

RE, AD 194 (Campos) Open Mei>fuags, Acliit>ilUIii'orVioIations-OPl".OSE

Deal' Assemblywoman Campos,

On behalf of the City of Laguna BIlls, we are strongly opposed to AB 194 (Campos). The City is concerned this bill
would create unintended consequences for local governments and stall their decision-making process. AB· 194 would
expand the authorization for a District Ati:omey or any interested party to seek a null and "oid determination {or
violations of Brown Act provisions that require public comment at public meetings.

The' heart of mill and void provisions of the Brown Act exists to address decisions made in secret and undisclosed
manner to the public when remedies have been: exhausted. In addrtion, current null and void provisions apply to real
action ouly. The nature of fhe public comment section of city· council meetings provides that members of the public
can address issues tb!lt are-not germane to the agenda, Members of the public may also address issues on the agenda,
but that lire related to informational or discussion action items, It is not clear how 1:l1eCourt would null and void an
action when there has peen 110 collective action taken.

In.addition, null and void provisions apply in present form only to actions of the .entire legislative' body, reflecting.
collective actions taken by a: city council, such as failure to properly notice a meeting or inappropriate decision making
in closed session. AB 194 would 'set a bad precedent by allowing. a violation from a single board member's action,
specifically when.the presiding chsir may lim.it criticism or time allotments during public comment,

Furthermore, AB 194 has the potential to still '\he decision-making process of It .city council. A speaker could claim
that the~ -comments were blocked and as 11. result of a null and yoid determination hold a key decision in suspense, 'This
could potentially stall time sensitive issues before the city council.

For these reasons, the City of Laguna Hills respectfully opposes AB 194.

cc: Senate Governance arid Finance Committee, Fax: (916) 322.029.8
ACe.OC Board of Directors, Fax: (714) 953"1302 .

24036 EI Toro Road· Laguna Hills, California 92653 • (949) 7.07 -26.10 -. FAX (949) 707-2614
website: www.ci.laguna-hllls.ca.us
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INGLEWOOD fLOUTS THE LAW: LOCKED DOORS,
ELEVATORS KEEP CITIZENS fROM COUNCIL
MEETING

Local covernments - Exclusive - 08 January 2014

The City Council Meeting slated for

10 a.m. today was held in a city hall

behind locked doors and with

elevators accessible only to city

employees with an RFID card.

The prevention of citizens from

attending a public meeting is in direct Violation of California State Government Code §

54954.3 which states, "[The] public may comment on agenda iterns before or during

consideration by legislative body." Owing to the mayor, James T. Butts, and city council not

allowing residents to enter the building or, if they did gain access, to reach the 9th floor, this

and other significant state laws were violated.

This reporter arrived at 9:58 a.m. to find all four entrances to Inglewood City Hall locked. A

number of people were at each entrance. All were denied entry.

http://wwv. •.nublicceo.com/Z 01410 L'mclewood- flouts-the- law, J {)~.k"rI_r!()nr<_f'1f'''~t''r<_hp,,_ 1 /Qf')(] 1 A
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Around 10:04 a.rn., an apparent city employee approached the main entrance at the east

side and reluctantly allowed this journalist inside but denied access to others seeking entry.

When told of the city council meeting scheduled for that morning, she said she was unaware

of it.

"I don't know about it. But if there is, the elevators are probably locked too. If you can get

up there, maybe you can see."

The elevators were locked. It was at that time that two more city employees entered city hall

from the south side. One of them was Mr. John F. "Jack" Hoffman. (They had been seen a

few minutes earlier walking to a vehicle parked beneath the nearby library, and had since re-

entered city hall.) Both had city IDs. Hoffman used his card to provide access via the elevator

to the 9th floor, which was accessed by this reporter at exactly 10:06 a.m.

Hoffman is a retired Personnel Director from the City of Glendale and a resident of Inglewood

who lives on Fairview Boulevard.

On the 9th floor, the council chamber doors were open, the lights were on but no one was

lnslde. It was at that time that District 2 Council Member Alex Padilla exited from behind the

chambers and came down the hallway. He stopped, said hello and when asked about the

council meeting said, "Wejust finished. We're going into closed session now."

Downstairs again, there was a brief conversation with City Clerk Yvonne Horton. Pleasantries

were exchanged and then this reporter went outside to speak with Inglewood Management

Employees Organization (1MEO) members who had gathered in the llbrarv parking lot. When

told that the doors were locked, that the open portion of the council meeting had been

executed in a matter of minutes, they departed together.

Incoming Inglewood City Attorney Kenneth P. Campos was informed of the situation as well

as the Violations of the California Ralph M. Brown Act that had occurred as a direct result of

the public being prevented from attending the city council meeting of December 30, 2013.

Outgoing city attorney Cal P. Saunders, who has notified the city of his resignation as of 31

December 2103, apparently took the time to write a rare response. Despite evidence to the

contrary, an unsigned response via Saunders' e-mail account stated that "[iJt was my

understanding that the doors to City Hall were open and the 9th Floor was assessable by

elevator before 10:00 a.rn."

Saunders' e-mail response was cc'd to the assistant city manager/Chief Information Officer

(CIO) Michael Falkow.

http://www.publicceo.com/20 14/0 l/inalewood- flouts-the-Iaw-locked-doors-elevators-keen-... 1/R12.014
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INSIDE INGLEWOOD·The City Council Meeting

slated for 10 a.m. today was held in a city hall

behind locked doors and with elevators accessible

only to city employees with an RFID card.

The prevention of citizens from attending a public
meeting is in direct violation of California State

Government Code § 54954.3 which states, "[The]

public may comment on agenda items before or

during consideration by legislative body." Owing to

the mayor, James T. 8 utts, and city council not

allowing residents to enter the building or, if they did

gain access, to reach the 9th floor, this and other
Significant state laws were violated.

This reporter arrived at 9:58 a.rn. to find all four

entrances to Inglewood City Hall locked. A number

of people were at each entrance. All were denied entry.

Around 10:04 a.m., an apparent city employee approached the main entnance at the east side and
reluctantly allowed this journalist inside but denied access to others seeking entry. When told of the city

council meeting scheduled for that morning, she said she was unaware of it.

"I don't know about it. But if there is, the elevators are probably locked too. If you can get up there, maybe

you can see."

The elevators were locked. It was at that time that two more city employees entered city hall from the south

side. One of them was Mr. John F. "Jack" Hoffman. (They had been seen a few minutes earlier walking to a
vehicle parked beneath the nearby library, and had since re-entered city haiL) Both had city IDs. Hoffman

used his card to provide access via the elevator to the 9th floor, which was accessed by this reporter at

exactly 10:06 a.m.

Hoffman is a retired Personnel Director from the City of Glendale and a resident of Inglewood who lives on

Fairview Boulevard.

On the 9th floor, the council chamber doors were open, the lights were on but no one was inside. It was at
that time that District 2 Council Member Alex Padilla exited from behind the chambers and came down the
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hallway. He stopped, said hello and when asked about the council meeting said, "We just finished. We're

going into closed session now."

Downstairs again, there was a brief conversation with City Clerk Yvonne Horton. Pleasantries were
exchanged and then this reporter went outside to speak with Inglewood Management Employees

Organization (IMEO) members who had gathered in the library parking lot. When told that the doors were

locked, that the open portion of the council meeting had been executed in a matter of minutes, they

departed together.

Incoming Inglewood City Attorney Kenneth P. Campos was informed of the situation as well as the

violations of the California Ralph M. Brown Act that had occurred as a direct result of the public being
prevented from attending the city council meeting of December 30, 2013.

Outgoing city attorney Cal P. Saunders, who has notified the city of his resignation as of 31 December

2103, apparently took the time to write a rare response. Despite evidence to the contrary, an unsigned

response via Saunders' e-mail account stated that "[iJt was my understanding that the doors to City Hall
were open and the 9th Floor was assessable by elevator before 10:00 a.rn."

Saunders' e-mail response was cc'd to the assistant city manager/Chief Information Officer (CIO) Michael

Falkow.

Falkow is in charge of the video security footage collected by the City of Inglewood which is filmed at all

four entrances as well as in all four elevators.

The mayor, Campos and city council members did not respond to requests for comment via e-mail.

(Randall Fleming is a veteran journalist and magazine publisher. He has worked at alld for the New
York Post, the BrooklYIl Spectator alld the Los Feliz Ledger. He is currently editor-in-chief at the
Morningside Park Chronicle, a mOllthly newspaper based ill/ng/ewond, CA and on-line at
MorningsldeParIrChronic/e.com. Views expressed and/or conctustons reached by Mr. Fleming are
his and do not necessarily reflect those of CltyWatch.) Photo credit: Randall Flaming.
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Iatlmes.com
Winners of free-speech snit against L.A. are awarded only $2

Two Venice Beach performers get $1 each for repeatedly being kicked out of LA.
council meetings.

By Emily Alpert Reyes

5:40 PM PST, February 23, 2014

Two men who were repeatedly kicked out of Los Angeles City Council meetings for
violating public comment rules won part of a free-speech lawsuit against the city last
year. But a jury recently awarded them only a few dol1ars for their trouble.

advertisement

The meager awards are the latest turn in a long-running case that pitted the Venice Beach performers
against council rules banning "personal, impertinent, unduly repetitive, slanderous or profane
remarks."

Like many government bodies across the country, the council has often wrestled with how to regulate
public cornments and keep meetings orderly. Some politicians complain that L.A. council meetings
have at times devolved into a "circus."

"We allow people to curse at the council. We allow them to wear dollhouses strapped to their heads.
We aren't that tight on it," Councilman Paul Koretz said. "Yet we still have a constant battle" over
what is allowed.

In August, a federal judge in Los Angeles ruled that the city had repeatedly run afoul of the 1st
Amendment in enforcing its Rules of Decorum, cuttingoff or ejecting two activists from meetings
dating from 2009. In several instances, the men were temporarily banned from speaking at city
meetings.

In a separate action last week, a jury concluded that Matt Dowd and David "Zuma Dogg" Saltsburg
- who once ran for mayor against Antonio Villaraigosa - had not proved that they suffered" actual
injury" from the unconstitutional use of the meeting rules and granted them only $1 each in nominal
damages.

"I'm just stunned and appalled that a jury of American citizens can think that banning someone from
speaking in a public meeting ... is not worth anything," Dowd said in a telephone interview from New
Zealand, where he now lives. "The city - they feel like they got away with it - even though they
lost. "

The decision could still cost taxpayers: Civil rights attorney Stephen Rohde said he would seek to
recover legal fees from the city but declined to estimate how much. He estimated that he and three
other lawyers spent more than 1,500 hours among them on the case. The city has already paid more
than $450,000 to outside attorneys to help handle the matter, according to a spokesman for City Atty.
Mike Feuer.

http://www.latimes.comllocal/la-me-dollar-lawsuit-20140224.0.7810421.plint.story 2/24/2014
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Such cases "often are not necessarily about the money," Rohde said. "My hope is that the city will
take the 1st Amendment seriously .... That will be the vindication for these plaintiffs."

The federal judge did not find that the city rules themselves violated the 1st Amendment right to
freedom of speech, as Dowd and Saltsburg had argued. However, the judge wamed that "because of
its phrasing, it is easy to apply the Rule in an unconstitutional manner." His decision hinged on
whether the rules were interpreted to require "an actual disruption," not just language that was
"impertinent" or objectionable.

The judge found there was "an unconstitutional application" of the rules against Dowd and Saltsburg
at a string of meetings. In one such case, Dowd complained that the council "president is pathetic and
hopeless and is not doing a very good job and you need to get together and lose her." That prompted a
city attorney to advise the council that Dowd shouldn't engage in personal attacks, according to the
decision.

Dowd countered that he wasn't directly talking to the president, then used an expletive when
complaining about rules governing public conduct along the Venice Beach boardwalk. The council
dismissed Dowd from the meeting and voted to ban him from speaking at future meetings for 30 days.

The city argued Dowd was disruptive. But criticizing how the council president did her job "is
political speech at the heart of the First Amendment," U.S. District Judge Dean D. Pregerson ruled.
Profanity seems to be what ultimately spurred the council to ban Dowd, but profanity alone isn't
reason to remove someone, the judge concluded. The council "cannot sacrifice political speech to a
formula of civility," he wrote.

In the same decision, Pregerson ruled that the city could not ban the use of amplified sound in
designated areas of the Venice Beach boardwalk but backed other restrictions on boardwalk
performers and vendors which spurred the performers' complaints against the city. Dowd,
Saltsburg and other Venice performers who filed the lawsuit were also awarded $1 each in nominal
damages related to the sound restrictions. The total payout was $10.

The Rules of Decorum haven't been altered since the court decision. Pregerson wrote that the city
"would do well to consider revising the rules" to make it clear that nobody can be ejected before
causing" an actual disruption."

Bardis Vakili, staff attorney for the American Civil Liberties Union of Southern California, said the
wording in the existing Los Angeles rules could be used to chill criticism. "Nobody would ever
accuse you of being 'impertinent' when you're praising the City Council," Vakili said. His group has
challenged similar rules in Orange County.

City attorney spokesman Rob Wilcox said now that damages have been assessed in the case, city
lawyers will evaluate the verdict and advise the council on whether any changes are needed.

For cities, "it's a balancing act," said Tracy Westen, chief executive of the nonprofit Center for
Governmental Studies. "The City Council can probably censor people if they're off topic and
dramatically wasting time, if they're so loud that it's disruptive. But they have to give them
considerable latitude under the 1st Amendment to express their views .... It's very difficult to say, 'You
can't talk."

emilv.alperl@lalimes.com

Copyright © 2014, Los An~eles Times
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COUNTY OF LOS ANGELES
Sacramento Legislative .Off ce

1100 K Street, Suite 400, Sacramento, California 95814
(916) 441·7888' Fax (916) 445-1424

http://ceo.lacounty.gov

ALAN FERNANDES
Chief Legislative Representative

January 14,2014
v.~t,

Board of Supervisors
GLORIA MOLINA
First District

MARK RIDLEY-THOMAS
Second District

ZEV YAROSLAVSI<Y
Third District

DON KNABE
Fourth District

MICHAEL D. ANTONOVICH
Fifth District

WILLIAM T FUJIOKA
Chief Exe.cutive Officer

The Honorable KatchoAchadjlan, Chair
Assembly Local Government Committee
State Capitol, Room 4098 .
Sacramento, CA 95814

RE: AlB 194 (Campos), As Amended on Jalluary 6,2014 - OPPOSE
Relating to the Brown Act
Set January '15, 2014 ill Assembly local Government Committee

bear Assembly Member Achadjian:

The Los Angeles County Board of Supervisors opposes AB 194 (Campos).

The Ralph M. Brown Act (Brown Act) requires, with specified exceptions, that all meetings of a local
legislative body be open and public, permitting all persons to attend and participate. The Brown Act
allows local agencies to establish reasonable rules to manage and conduct public comment,
determining the time, place, and manner in which restrictions for public comment are permissible.

AB 194 would expand the authorization of a district attorney. or interested party to ask a court to
determine thai an act by a legislative body is null and void if that body violated the requirement to
provide members of the public an opportunity for comment or criticism.

The Los Angeles County Executive Office of the Board has determined that AB 194 could significantly
impact the Board of Supervisors and the Executive Office by encouraging members of the public to file
court actions against the Board of Supervisors, as well as against the dozens of County commissions
and committees. For example, pursuant to A8 194, a person could file a court action at any time he or
she believed a legislative body failed to adopt reasonable regulations that allowed the public to directly
address the legislative body on any item of public interest. As a result, a local body may be unable to
move forward with critical and time-sensitive items until the court issued a decision.

For this reason, I respectively request your "NO vote on AS 194. If you have any questions, please
contact me at (916) 441-7888.

~~------------~~---Stephen Kawamura
Legislative Representative

C: Assembly Member Nora Campos
Each Member and Consultant, Assembly Local Government Committee

"To Enrich Lives Throuqh Effective And Carina Serviap."



Assembly Bill194 is about the people's right to
be heard and speak. It safeguards the right of
the public to participate in local government
decision making. It imposes specific penalties
on any local agency that violates the public's
right to be heard.•

The GO-yearold Brown Act requires that ali
meetings of a legislativebody of a local agency
be open and public and that all persons be
permitted to attend and participate. The
purpose of the Brown Act is to ensure that
actions of local agencies and their
deliberations are conducted openly and
transparently.

The Brown Act guarantees that members of
the public can address local legislative bodies.
It allows bodies to enact reasonable
regulations on the time, place, and manner in
which individuals can make comments.
However, the agencies are prohibited from
preventing public criticism of their actions at
meetings.

Problem:
The existing remedies for curtailing or violating
the rights of people to comment at public
meetings are insufficient.

The current course of action for an individual
who feels their ability to comment during a
meeting has been violated is to submit a
"cease and desist" letter to the local agency
within nine months of the alleged violation.
The local agency has 30 days to respond. The
local agency can simply issue an unconditional

commitment that they will stop the violations
in the future. Once that has occurred, the
matter is dosed leaving the public with no
further recourse.

There is no requirement that the particular
issue be brought up again so the public can be
heard. The local agency, in essence, polices
itself and there is no other review.

legisiative Soli.ntion:
AB 194 upholds the right of individuals to
provide meaningful public comment to a local
agency. It provides that if the public comment
provisions of the Brown Act are violated then
an individual can seek to have a judge render
any action taken by the agency on that
particular item null and void. Prior to such
action, the agency would have an opportunity
to cure or correct the alleged violation. For
example, they could rehear the particular
matter at a subsequent meeting and allow for
public comment at that time.

This remedy currently applies to other
violations of the Brown Act such as failure to
properly notice a meeting or inappropriate
decision making in dosed session.

AB 194 will ensure the public has the tools
necessary to 'hold governing agencies
accountable when they violate the Brown Act.

Representing San Jose
www~a5m.ca.gov!campos



American Civil Uberties Union
Californians Aware

Oppositi on:
Association of California School Administrators
Association of California Water Agencies
California Association of Clerks and Elections

. Officials
California Special Districts Association
California State Association of Counties
City of Camarillo
City of rhousand Oaks
County of Tulare
EI Dorado Irrigation District
league of California Cities
Los Angeles County Board of Supervisors
Rural County Representatives of California
Sacramento County Board of Supervisors
Solano County Board of Supervisors
Urban Counties Caucus

Fo~ More Information:
Larry Sokol
Principal Assistant
Assembly Speaker pro Tempore Nora Campos
Phone: 916-319-2027
Fax: 916-319c2127: Fax
Email: larry.sokol@asm.ca.gov

Representing San lose
www.asm.cB.gcm!campos



practice Tip:
The key to the Brown
Act is a single sentence.
In summary, all
meetings s~all.be open
and.pubhc.except
when the Brown Act
authonzes.otherwise.

1:

THE RIGHT OF ACCESS
Two key parts of the Brown Act have not changed since its adoption in 1953. One is the Brown Act's initial
section, declaring the Legislature's intent:

"In enacting this chapter, the Legislature finds and declares that the public commissions, boards,
and councils and the other public agencies in this State exist to aid in the conduct of the peoples
business. It is the intent of the law that their actions be taken openly and that their deliberations
be conducted openly"

"The people of this State do not yield their sovereignty to the agencies which serve them. The
.people, in delegating authority, do not give their public servants the right to decide what is good
for the people to know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments they have created. '"

The people reconfirmed that intent 50 years later in the November 2004 election by adopting Proposition
59, amending the California Constitution to include a public right of access to government information

'The people have the right of access to information concerning the conduct of the people's
business, and, therefore, the meetings of public bodies and the writings of public officials and
agencies shall be open to public scrutiny. "2

The Brown Act's other unchanged provision ISa single sentence:

'",II meetings of the legislative body of a local agency shall be open and public, and all persons
shall be permitted to attend any meeting of the legislative body of a loca! agency; except as
otherwise provided in this chapter '"

That one sentence is by far the most important of the entire Brown Act. If the opening is the soul, that
sentence is the heart of the Brown Act.

2 OPEN & PUlIUC lV Chapter 1: It.ls tire People's Busin~ss



BROAD COVERAGE
The Brown Act covers members of virtually every type of local government body, elected or appointed,
decision-making or advisory, Some types of private organizations are covered, as are newly-elected
members of a legislative body, even before they take office,

Similarly, meetings subject to the Brawn Act are not limited to face-to-face gatherings, They also include
any communication medium or device through which a majority of a legislative body discusses, deliberates
or takes action on an item of business outside of a noticed meeting, They include meetings heid from
remote locations by teleconference,

New communication technologies present new Brown Act challenges. For example, common a-mail
practices of forwarding or replying to messages can easily lead to a serial meeting prohibited by the
Brown Act, as can participation by members of a legislative body in an Internet chatroom or blog dialogue.
communicating during meetings using electronic technology (such as laptop computers, personal
digital assistants, or cellular telephones) may create the perception that private communications are
influencing the outcome of decisions; some state legislatures have banned the practice, On the other
hand, widespread cablecasting and web streaming of meetings has greatly expanded public access to the
decision-making process.

NARROW EXEMPTIONS
The express purpose of the Brown Act is to assure that local government agencies conduct the public's
business openly and publicly. Courts and the California Attorney General usually broadly construe the
Brown Act in favor of greater public access and narrowly construe exemptions to its general rules.'

Generally, public officials should think of themselves as living in glass nouses. and that they may only draw
the curtains when it is in the public interest to preserve confidentiality. Closed sessions may be held only as
specifically authorized by the provisions of the Brown Act itself.

The Brown Act, however, is limited to meetings among a majority of tile members of multi-member
government bodies when the subject relates to local agency business, It does not apply to independent
conduct of individual decision-makers. It does not apply to SOCial,ceremonial, educational, and other
gatherings as long as a majority of the members of a body don't discuss issues related to their local
agency's business. Meetings of temporary advisory committees-as distinguished from standing
committees-made up solely of less than a
quorum of a legislative body are not subject to
the Brown ACt.

The law does not apply to local agency staff or
employees, but they may facilitate a violation by
acting as a conduit for discussion, deliberation,
or action by the legislative body.'

The law, on the one hand, recognizes the
need of individual local officials to meet and
diSCUSSmatters with their constituents. on the
other hand, it requires-with certain specific
exceptions to protect the community and
preserve individual rights-that the decision-
making process be public. Sometimes the
boundary between the two is not easy to draw.

Practice Tip:
Think of the government's
house as being made of
glass" The curtams may be
drawn only to further the
pubuc's.mterest.

OPEN & PUBLIC IV Chapter 1; it 1s the p(1ople's Business 3



PUBUC PARTICIPATION IN MEETINGS
In addition to requiring the public's business to be conducted in open, noticed meetings, the Brown
Act also extends to the public the right to participate in meetings. Individuals, lobbyists, and members

of the news media possess the right to attend, record, broadcast, and participate in
public meetings. The public's participation is further enhanced by the Brown Act's
requirement that a meaningful agenda be posted in advance of meetings, by limiting
discussion and action to matters listed on the agenda, and by requiring that meeting
materials be made available.

practice rip:
Transparency is a
foundational value for
ethical government
practices. The Brown
Act isa floor.not a
ceiling, for conduct.

Legislative bodies may, however, adopt reasonable regulations on public testimony and
the conduct of public meetings, including measures to address disruptive conduct and
irrelevant speech.

CONTROVERSY
Not surprisingly, the Brown Act has been a source of confusion and controversy since
its inception. News media and government watchdogs often argue the law is toothless,
pointing out that there has never been a single criminal conviction for a violation. They
often suspect that closed sessions are being misused.

public officials complain that the Brown Act makes it difficult to respond to constituents
and requires public discussions of items better discussed privately-such as why a

particular person should not be apoonteo to a board or commission. Many eiected officials find the Brown
Act inconsistent with their private business experiences. Closed meetings can be more efficient; they
eliminate grandstanding and promote candor. The techniques that serve well in business-the working
lunch, the sharing of information through a series of phone calls or emails, the backroom conversations
and compromises-are often not possible uncer tne Brown ACt.

As a matter of public policy, California (along with many other states) has concluded that there is more to
be gained than lost by conducting public business in the open. Government behind closed doors may well
be efficient and business-like, but it may be perceived as unresponsive and untrustworthy.

BEYOND THE LAW-GOOD BUSINESS PRACTICES
Violations of the Brown Act can lead to invalidation of an agency's action, payment of a challenger's
attorney's fees, public embarrassment, even criminal prosecution. But the Brown Act is a floor, not a ceiling
for conduct of public officials. This guide is focused not only on the Brown Act as a minimum standard, but
also on meeting practices or activities that, legal or not, are likely to create controversy. Problems may crop
up, for example, when agenda descriptions are too brief or vague, when an informal get-together takes
on the appearance of a meeting, when an agency conducts too much of its business in closed session or
discusses matters in closed session that are beyond the authorized scope, or when controversial issues
anse that are not on the agenda.

The Brown Act allows a legislative body to adopt practices and requirements for greater access to meetings
for itself and its subordinate committees and bodies that are more stringent than the law itself requires.'
Rather than Simply restate the basic requirements of the Brown Act, local open meeting policies should
strive to anticlpate and prevent problems in areas where the Brown f,ct doesn't provide full guidance. As
with the adoption of any other significant policy, public comment should be solicited.

4 OPEN & PUBLIC IV Chapter 1: it 1£ the Peoples Business



ANGEL lAW
FOR IMMEDIATE RELEASE

CITY COUNCIL FAILS IN ATTEMPT TO DERAIL MAUBU TOWNSHIP COUNCIL'S
BROWN ACT LAWSUIT

Los Angeles -- The Los Angeles County Superior Court (Honorable James C. Chalfant,
Judge Presiding) yesterday rejected the Malibu City Council's bid to have the Malibu
Township Council's Brown Act lawsuit thrown out. In a detailed, 11-page decision, the
Court denied a motion by the City Attorney to dismiss the first cause of action in MTC's
lawsuit against the City Council. MTC's first cause of action seeks a writ ordering the City
Council to nUllify its controversial actions to move forward with a proposal to swap City-
owned Charm lee Wildemess Park for a portion of Malibu Bluffs Park now owned by the
State of California. MTC's lawsuit presses claims under both the Brown Act and the
California Public Records Act.

In December 2012, Mayor Joan House and Councilman Lou La Monte secretly negotiated
the parkland swap with the Santa Monica Mountains Conservancy's Executive Director, Joe
Edmiston. SMMC currently manages the 83 acres of Bluffs Park it would cede to the City in
exchange for 535-acre Charrnlee Wilderness Park. Before facing major public controversy
and running into legal trouble, the SMMC and City officials had planned to finalize the deal
by January 28, 2013.

The City Attorney argued that an April 8, 2013 decision by the City Council to rescind its
January 14, 2013 decision to move forward with the swap effectively cured any alleged
violations of the Brown Act's open meeting requirements, and that therefore MTC's Brown
Act claims should be dismissed. The court squarely rejected this argument.

"The fact that on April 8, ten minutes after rescinding its January 14 decision, the council
fully reapproved that same decision was not lost on the Court," said Frank P. Angel, MTC's
lead attorney. "We had warned the City Council on April 8 that its so-called 'cure' was a
sham cure that nobody will fall for." The Court made clear that the Brown Act requires
more than simply notice of a meeting and the opportunity for the public to be heard; it
requires local elected officials to discuss, deliberate and vote in the open on agenda items.
They can't split fact-finding, discussion or deliberation between private and public meetings.
"A major objective of the Brown Act is to facilitate public participation in all phases of local
government decision-rnaking and to curb misuse of democratic process by secret
legislaiion of public bodies," wrote Judge Chalfant.



Noting that a majority of council members may not circumvent the Brown Act's open
meeting provisions by using intermediaries or emails to discuss, deliberate or act on
business within their subject matter jurisdiction, the Court reasoned:

"[T)he City is fighting the ultimate facts [stated in MTC's pleading], which alleges that
the City Attorney's pre-Christmas brief[ing] informed Sibert, Rosenthal and Peak that
House and La Monte favored swapping the parkland. Rosenthal's December 24
email [to House and La Monte] expressed her own enthusiasm for the swap,
Contrary to the City's argument, this email, made after negotiations with SMMC's full
legal team, and after Rosenthal saw the City Attorney's report on the negotiations,
can be construed as stating her favorable position on the swap, As three
Councilpersons supported the swap, this can be construed as a collective decision by
the majority of Council persons. n

The City Council's failed attempt to defeat MTC's Brown Act claims was made in the form of
a so-called motion for judgment on the pleadings, By this procedure, the court considers
whether the plaintiff's complaint states facts entitling the plaintiff to legal relief, assuming
the facts alleged will be established, In light of its ruling on MTC's main Brown Act cause of
action, the Court dismissed ancillary Brown Act claims by MTC for declaratory and
injunctive relief, finding them "duplicative of the first cause of action,"

The trial is expected to take place in mid-2014. The Court will schedule the trial date in
December and, at that time, will also decide on a protocol for future discovery -- evidence
gathering to be carried out following an injunction, issued in June, which ordered the
members of the City Council and unelected City officials to refrain from destroying evidence,
including emalls and other electronically stored information.

Oral argument was presented by City Attorney Christi Hogin on behalf of the City Council,
and by Angel Law attorneys Frank p, Angel and Jessica Cheng on behalf of MTC, Angel
Law is a Santa Monica-based law firm formed in 1993, specializing in environmental, land
use, election and sunshine (good government) laws, The Brown Act and the California
Public Records Act are Califomia's main good government laws, They allow citizens to
apply for the courts' help in ensuring that local government discussions of public business
are conducted in the open, and that local officials'writings regarding the conduct of public
business are subject to public scrutiny,
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Malibu Township Council v. City Council
of the City of Malibu. et a1.
BS 142420

10 - ":S1 ~ '1-~ \~ I ~: ~ ~ c.\'\<\.-.
DgS- ~C cez..

Respondents City Council of the City of Malibu, City Councilmembers Joan House, Lou
Lalvlonte, Skylar Peak, Laura Zahn Rosenthal and John Sibert, and Real Party-ill-Interest City of
Malibu (collectively, "City") move for judgment on the pleadings as to the three causes of action
asserted in the Second Amended Petition ("SAP"). The court has read and considered the
moving papers,' opposition, and reply, and Tenders the following tentative decision.

Tentative decision on motion for judgment
on the pleadings: denied as to first cause of
action, granted as to second and third causes
of action

A. Tile SAP's Al.Iegations
Petitioner Malibu Township Council, Inc. ("MTC") commenced this proceeding against

the Malibu City Council ("City Council") on April 10, 2013, and filed the SA.P, the operative
pleading, on July 26, 2013. The SAP asserts causes of action forwrit of mandate, declaratory
relief, andinjunctive relief, all under the Brown Act, GOY!. Code sections 54960, 54960.1,
Petitioner seeks to enforce its rights under the Brown Act (Govt Code §54950 etseqi, the
California Public RecordsActI'X'Pfos"), and Article 1, Section.3 oftheCalifomia Constitution.

TheS.AP alleges in pertinent part as follows. The City Council has fivemerribars:Joan
House ("House"), Lou LaMonte ("LaMonte"), Skylar Peale ("Peale"), Laura Zahn Rosenthal
("Rosentha!"),and John Silbert ("Silbert"). SAP, '1]15,

The action concerns a proposed swap of public parklands by the City with the Santa
Monica Mountains Conservancy ("SMMC"). The swap would transfer ownership and control to
the SMMC of the 535-acre Charm lee Wilderness Park ("Charmlee"), and the City would receive
in exchange 83 acres of the Malibu Bluffs Park ("Malibu Bluffs"), SAP, fs 1-2.

The City currently owns 10 acres of Malibu Bluffs, which it acquired from the State in
2006. The State acquired MalibuBluffs with bond moneys which specified thatit be held in the
state park system to preserve, protect, and where possible, restore coastal resources for the
benefit of all the people of California and 10 present and future generations of persons of all .
income levels, ages, and social groups. SAP, ~2<

Through the proposed swap, the City seeks to gain control over the state-owned Malibu
Bluffs to develop ballfields and other facilities to benefit local programs run by private Malibu
socialgroups.: J:l2i.d. Charmlee is subject to deed restrictions which require that it be maintained
for passive public recreation and coastal habitat conservation purposes, and ballfields are .
expressly prohibited. No ballfields currently exist in the Malibu Bluffs either, and development
of them may not be feasible because the Malibu Local Coastal Program ("LeF") designates most
of the Malibu Bluffs as environmentally sensitive habitat area ("ESHA"). SAP, ~3

In the Fall 2012, Councilwoman House approached then Mayor LaMonte with her idea of

'The moving papers actually seek judgment on the pleadings for the First Amended
Petition and Complaint, not the SAP. The City has filed a reminder that the court permitted the
SAP tobe filed on the condition that it would not affect the motion for judgment on the
pleadings. On August 13, 2013, the court continued the hearing 011 the motion to the instant date,
deeming it to apply to the SAP.



the parkland swap. SAP, ~22.'The two of them discussed the matter and agreed it was worth
pursuing. Ibid.

On December 13,2012, City Councilmembers House and.Montemet with Joe T.
Edmiston ("Edmiston"), Executive Director of SMMC. Edmiston expressed interest, but wanted
the City and SMMC to simultaneously settle a lawsuit involving a dispute over SMMC's use of
property in Ramirez Canyon. This meeting resulted in a framework for a comprehensive solution
to many of the issues between the City and SMMC. SAP, ~4, Ex.l".

The following week, on December 20,2012, SMMC's full legal team, comprised of
attorneys from the California Attorney General's Office, two outside law firms and MRCA staff
counsel, met with the City's negotiating team, which included City Attorney Christi Hogin
("Hogin") and City Manager Jim Thorsen ("'Thorsen"), to hammer out the details of the
comprehensive deal framework that had been negotiated with Edmiston. SAP, ~26.

The next day, December 21, Edmiston sent an email to his governing boards about the
success of the negotiations. Petitioner is informed and believes that this email was forwarded to
Hogin and Councilman Sibert, and that Sibert had additional communications with Edmiston's
colleague. SAP,1[27.

Also before Christmas 2012, Councilmember Rosenthal emailed both House and
LaMonte, commending them for their "talent for negotiation" and the "brilliant .idea" of putting
Charrnlee on the table for a proposed swap. She concluded that she was "blessed to have you as
colleagues and friends." SAP ,1's 5, 28. This secret concurrence violated the Brown Act Ibid.

Also before Christmas, City Attorney'Hogin provided the City Council with a written
briefingabout what had transpired in the negotiation, including the position of House and
LaMonte favoring the swap, 'This sharing of information with three non-negotiating members of
the City Council violated the Brown Act. SAP, 16.

On January 4, 2013. the City posted on its website the agenda of the regular City Council
meeting of January 14, 2013. Agenda Item 7.B read:

"Proposal to Swap Charmlee Wilderness Park for the ,,83 acres of Bluffs Park
Owned by the State and Operated by the [SMMC/MRCA] and Settle
SMMCIMRCA v. City Malibu, Los Angeles County Superior Court Case No.
SC092212 (Mayor LaMonte and Mayor Pro Tern House).
Staff recommendation: Direct the City Attorney to negotiate agreements and
implementing documents to effect land swap resulting in complete city control
over all 93 acres of Bluffs Park and reach resolution in the lawsuit over the uses in
Ramirez Park." (SAP, ~30).

Item 7.B was discussed in a December 26, 2012 six-page staff report prepared by the City

'PetitIOner is informed and believes that three days earlier, Monday, December J 0,2012,
the upcoming meeting between Edmiston, House, and LaMonte to discuss the parkland swap
came up in a closed session of the City Council which occurred to discuss a final settlement of a
lawsuit by the City against the Coastal Commission in which SMMC was the real party-in-
interest. SAP, 'i123.
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A ttorney, Thid.
At the January 14, 20! 3 meeting, the City Council heard a staff report from the City

Attorney followed by public testimony from Petitioner MTC and other speakers who objected to
the .swap. SAP,~32. Councilmembers House and La1>ionte acknowledged that they had
discussed the swap with the City Attorney. SAP,133. Councilmember Sibert acknowledged that
be knew about the meeting to negotiate the swap, but did not know the details. SAP, 134. In
fact, he had received the City Attorney's pre-Christmas written briefing, Edmiston's email, and
had discussed the swap with.Councilmernber Rosenthal. SAP,'ii34. The City Council took
action to direct the City Attorney to negotiate the final swap agreement with the conditions that
the Bluffs Park property be able to accommodate ball fields and that fire safety measures
continue to apply to Charmlee camping activity. SAP, 135.

On March 8, 20.13, Petitioner MTC submitted. a letter to the City Council, citing both
direct andindirect evidence that a majority of the members of the Council had acted in violation
of their Brown Act duty for open meetings concerning the Parkland Swap. SAP, ~37, Ex. 2,
Pursuant to Govt, Code section 54960.1 (b) and (c)(1), MTC made a written demand of the City
Council to cure and correct all actions taken in violation of the Brown Act concerning the Swap.
Thid.

On March 13,2013, City Attorney Hagin prepared a staff report to the City Council in
which she recommended that the Council reject any cure or correction, also revealing that she
had briefed the Council members "in writing ,., justbeforeChristmas. as is permitted by.the
Brown Act." The City Attorney did not deny that this pre-Christmas writtenbriefing
communicated to Councilrnembers Peak.Rosenthal, and Sibert the "pivotal fact"thatthe
parkland swap proposal originated with Councilwoman House, and was put forth-by
Councilmembers House and LaMonte. SAP, '\f38.

At the March 25, 2013 City Council meeting, only three Councilmembers were physically
present. Councilmember Sibert was on vacation in Mexico but participated via teleconference.
MTC's legal counsel urged the City Councilto accept MTC's cure-and-correct demand, but the
council members voted 4-0 to reject it. SAP,139.

Ina report dated. April 1,2013, City Attorney Hagin recommended the Council
reconsider its response of March 25 to MI'C'scure-and-correct demand and now advised that the
Council rescind its-action of January 14 directing the City Attorney to negotiate agreements and
implementing documents to effect the Swap, and then reapprove it as part of the same agenda
item, with the goal "to dissuade MTC from filing expensive, distracting and divisive litigation."
SAP,'\f43.

On April 8,2013, MTC representatives appeared before the City Council to protest the
Council's anticipated action adopting the City Attorney's April 1 recommendation. which they
described as. a "sham cure" that did nothing to let the sun shine on the Council'. challenged
actions on the Swap. The City Council deferred to the City Attorney ana voted to rescind its
January 14 action and its March 25 rejectionof M'I'C's demand to cure and correct and then,
minutes later, reapproved the January 14 action it had just rescinded. The only difference was
that the reapproved action now described the swap as a "proposed" swap, and stated that "[tJhe
City Council will consider proposals generated from this direction at future Council Meetings."
SAP, ~46.
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On April 9 and 11, 2013, MTC wrote to the City Council, again protesting the Council's
April 8 decision and reiterating its demand that the Council, in good faith, correct and cure its
Brown Act violations in regards to the secret December 2012 swap negotiation and its support
for the swap prior to the open meeting of January 14.2013. SAP, ~47.

Petitioner MTC alleges that the City Council met secretly in private to agree upon a plan
for the swap ..in violation ofthe Brown Act, notingthattheBrown Act prohibits members (If
legialative bodies from doinginsuccessive steps what they cannot do in one step: "serial
meetings," which typically occur in "hub-and-spoke" or "daisy-chain." manner.

To correct and cute the Brown Act violations, Petitioner requests that the City Council be
directed to:

1. Rescind the action taken on January 14,2013 directing staff to negotiate an
agreement for future consideration;
2. Direct-the City Manager, City Attorney and all staff to suspend all work Orother
efforts related to a parkland swap proposal, including negotiations with the
MRCA;
3. Preserve and make available for inspection certain records regarding the
parkland swap proposal;
4. Refrain from placing any parkland swap proposal on any future council agenda
until the City has made all requested records available along with other, additional
records;
5. Consider any future parkland swap de novo after "timely public notice and
meaningful opportunity for informed comment by the public"; and
6. ASSIgn staff work on the proposed swap in a specified manner and schedule any
new swap agenda item "by majority vote at an open public meeting, after including
the item on the posted agenda of that meeting, to have the matter placed on a future
agenda for council consideration."

PetiticnerM'l'C: also seeks the disclosure under the CPRA of all swap-related public
records including: (a) all. emails and text messages sent or received by Councilpersons LaMonte,
House, Sibert and City Manager Thorsen, including any such writings pertaining to the lobbying
of state elected or agency officials; (b) all briefing memos, reports, notes or letters prepared or
received by Mayor Lalvlonte, Councilpersons House or Sibert, or City Manager Thorsen
regarding the swap negotiation or the lobbying of any state elected or agency official; and (c) all
records of expenditures of public funds incurred in connection with the swap.

B. Applicable Law
Like.demurrers, motions for judgment on the pleadings are permitted in mandamus

proceedings. CCP §§11 08, 1109 .ViThere the pleadings are defective, the defect may be raised by
demurrer or motion to strike or by motion for judgment on the pleadings. CCP §438(b)C1);
Coynev, Krempels, (1950) 36 CaI,2d 257. A motion for judgment 011 the pleadings has the same
function as a general demurrer, but is made after the time for demurrer has expired. Wei! &
Brown, Civil Proceedings Before Trial, 'jf7:275, 7-78 (1998). The rules governing demurrers
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apply to motions for judgment on the pleadings except as provided by CCP section 438. Cloud
v. Northrop Grumman Corp., (1998) 67 Cal.App.4th 995, 999; Lance Canmer Mfg;. Corp. v,
Republic Indemnity Co. of America, (1996) 44 Cal.App.4th 194, 198. A motion by defendant
can be made on the ground that (1) the court lacks jurisdiction of the subject of one or more of
the causes of action alleged, or (2) the complaint (or any cause of action) does not state facts
sufficient tostate a cause of action. CCP §438(c). Except with leave of court, a motion for
judgment on the pleadings cannot be made after entry of a pretrial conference order (CCP §575)
or 30 days before the initial trial date, whichever is later. CCP §438(e).

Both a demurrer and a motion for judgment on the pleadings accept as true all materia!
factual allegations of the challenged pleading, unless contrary to law orto facts of which a court
may take judicial notice. The sole Issue is whether the complaint.as it stands, states a cause of
action asa matter of law. Mechanical Contractors Assn. v. Grea.terBay Area Assn., (1998)66
Cal.App.4th 672,677; Edwards v. Centex Real Estate Corp., (1997) 53 Cal.App.cth 15, 27. On a
motion for judgment on the pleadings a court may take judicial notice of something that cannot
reasonably be controverted, even ifitnegates an express allegation of the pleading. Columbia
Casooltv Co. v. Northwestern Nat. Ins. Co., (1991) 23 J CaLApp.3d 457. Evans v. California
Trailer Court, Inc .. (1994)28 Cal..App.4th 540, 549.

Inthe case of either a demurrer or a motion for judgment on the pleadings.Leave to
amend should be granted if there is any reasonablepossibilitythat the plaintiff can state a good
cause of.action, Virginia G. v. ABC Unified School Dist., (1993) 15 Cal.App.4th 1848

C. The Brown Act
The Brown Act governs open meetings for local agencies, and is codified at Govt. Code'

sections 54950 et seq. The City is a local agency under the Act. §54951.
The purpose of the Brown Act is. to ensure the public's right to attend public meetings, to

facilitate public participationin all phases of local government decision-making, and to curb
misuse of the democratic process by secret legislation of public bodies. Chaffee y San Francisco
Library Commission, (2004) 115 Cal.AppAth 461. A major objective of the Brown Act is to
facilitate public participation in all. phases of local government decision-making and to curb
misuse of democratic process by secret legislation by public bodies. Sacramento Newspaper.
Guild v. Sacramento CountyBd. ofSuprs.,(1968) 263 CaJ.App.2d 41, 50. The Brown Act "is a
remedial statute thaimustbe construed liberally so as to accomplish its purpose." Shapiro v.
Board of Directors, (2005) 134 Cal.App.4th 170, 181,citingEpstein v. Hollywood Entertainment
Dist. II BUS.Improyement Dist.. (2001) 87 CaI.App.4th 862,869.

To implement these legislative purposes, section 54953 provides for open meetings: "All
meetings of the legislative body of a local agency shall be open and public, and all persons shall
be permitted to attend any meeting of the legislative body of a local agency, except as otherwise
provided by this chapter." Los A,ngeles Times Communications v. Los Angeles County Board of
Supervisors, (2003) 112 CaLAppAth 1313, 132l.

Toward this same end, section 54952.2(b)(1) provides: "A majority of the members of a
legislative body shall not, outside a meeting authorized by this chapter, use a series of

3All further statutory references are to the Government Code unless otherwise stated.
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communications of any kind, directly or through intermediaries, to dlscuss.deliberate, or take
action on any item of business. that is within the subject matter jurisdiction of the legislative
body." 0Nolfev. City of Fremont, (2006) 144 Cal.App 4th 533, 541.

At.least 72 hours before a regular meeting, the legislative body of the local agency shall
post an agenda containing a brief general description of each item of business to be transacted or
discussed at the meeting. The agenda shall specify the time and location of the regular meeting
and shall be posted in a location that is freely accessible to the public. No action or discussion
shall be taken on any item not appearing on the posted agenda. §54954.2(a).

An exception to the rule-that no action can be takenon an item not 011 the agenda exists,
and the legislative body may takeaction, if (I) the majority determines that the matter is an
emergency as defined m section 54956.5, (2) upon a two-thirds vote of thebody ora unanimous
vote of memberspresent, there isaneed for immediateactionbased on a matterthat came to the
local agency's attention after the regular meeting agenda was posted. or (3) the item was posted
for a prior meeting of the legislative body not more than five days earlier and the matter was
continued, §54954.2(b),

The legislative body of a local agency. may also call a special meeting. Thepresiding
officer ora majority of its members may call a special meeting by deliveringwritten notice to
local newspapers of general circulation, radio, or television requesting such notice within 24
hours of the meeting, The.notice shall specify the time and place of the special meeting and the
business to be transacted or discussed. The word "specify" means "to name or-state explicitly or
in detail" Thus, the notice is required to describe the business to be transacted in the same
manner as required by section 54954.2 for regular meetings. Moreno v, City QfKing, (2005) 127
Cal.App.4th 17,26-27 (agenda item listing "Public Employee (employment contract)" did not
provide notice that employee might be dismissed). The notice shall be posted at least 24 hours
prior to the special meeting In a location that is freely accessible to members of the public. No
other business shall he considered at the special meeting. §54956.

To ensure a right of public comment; members of the public shall he given-an opportunity
at a regular meeting to directly address the legislative body on any item of interest to the public
within the subject matter of the Jurisdiction of the legislative body, before or during the
legislative body's consideration of the item, and at special meetings on any item that is described
in the notice for the meeting, before OJ during the consideration of that item. §54954.3 (a).

A person may file suit to determine whether a local legislative body has complied with
the Brown Act and its action should be deemed null and void. §54960.1 (a), To state a cause of
action, a complaint must allege 0) that the local agency's legislative body violated one or more
Brown Act provisions, (2)tl1e local legislative body took action in connection with the violation.
and (3) the plaintiff made a timely demand of the legislative body to correct or cure the action
before filing suit. Boylev. City ofB,edondo Beach, (1999) 70 Cal.App.4th 1109, 1116-17, "If
the legislative body cures 01 corrects the alleged violation of the Brown Act, the action shall be
dismissed and such cure or correction shall not be construed as evidence of a violation of the
BrownAct," §54960.1(e),(I), Id. at 1117,
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D. Analysis'
The City seeks judgment on the pleadings for the SAP's Brown Act claims (first, second,

and third causes of action), but not its CPRA claims (fourth, fifth, and sixth ceuses of action).

1.First Cause of Action for Writ of Mandate (Brown Act)
a. Violation
The SAP alleges that the City Council violated the open meeting requirements of sections

54952.2 and 54953 by communicating in secret through two or more serial meetings, and
agreeing on a plan for a proposed swap of public parklands with SMMC. Sil.P, 'lf55.TI1e SAP
does netidentify the specific action taken by the City Council in violation of section 54952.2, but
the challenged actions presumably occurred prior to the January 14, 2013 City Councilmeeting,'
Thus, the SAP alleges that, whether through daisy chaining or serial "huh and spoke" meetings, a
maj ority of the City Council improperly collectively concurred on a favorable decision toward
the parkland swap. SAP, ~55.

Section 54952.2(b)(1) prohibits amajonty of the City COUDcilfrom discussing,
deliberating 01 taking action on City Councilbusiness outside of an openmeeting, whether-done
directly-orthrough intermediaries, and whether in a single Or series cfccmmunications. While a
City Councilperson may engage in separate conversation with a City employee abqutCity
Council business, the employee may not communicate to the City Ccuncilmemberthecomments
orpositiorJ.ofotherCity·Councilmembers.· §549522(b)(2).

The City argues that no violation of the Brown Act occurred. Mandamus is available for
ajudicial determination that "an action taken" by a City Council .is null and void §54960J (a).
Absent an action taken by a majority, no voidable Brown Act violation occurs, Ibid; Centinela
Hospital Assn.". City ofIngeJwood, (1990) 225 Cal.App.3d 1586,1597-99). The termvaction
taken" means a collective decision by a majority of the City Couooll's members. §S49S2.6. The
City argues that the City Council did not take an action in connection with the parkland swap
until January 14 Mot. at 10.

The City asserts that while Councilmernbers House and Laivlonte negotiated the parkland
swap, and the other three City Councilmernbers were informed of this fact by the City Attorney's
written report, the SAP does not allege that the other Councilmem bers were expressly informed
that House and LelvIonte took positions "in favor of swapping Charrnlee for Malibu Bluffs."
Rather, the SAP assumes that House and Lalvlonte took this favorable position, which was
communicated to the other three Councilmembersonly by implication. At the time the City
Attorney briefed the other City Councilmembers, the parkland swap was no more than a concept,
The City argues that it is irresponsible to conclude that a person who has an idea necessarily is

'Petitioner's asks the court to judicialiy notice two categories of documents: (1) non"
California caselaw (Exs. 1-3) and portions of the legislative history for the 2008 amendments to
the Brown Act (Exs, 4-6). The requests are granted. Ev, Code §§ 452(8), b).

SThe March 8,2013 demand letter was timely for any Brown Act violation that occurred
outside of open session on or after December 8, 2012, but it was untimely for any violation that
OCCUlTed in open session on January 14,2013. See §54960.1(c)(l).
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committed to it once it is fully developed. Mot. at 11. Indeed, LaMonte's comments at the
January 14 hearing show that he. in fact, was not committed to the swap unless Malibu Bluffs
could be used for new ball fields. 1bid.

The City is fighting the SAP, the allegations of which must be accepted as true.
According to the SAP, the other three Councilmembers were informed by the City Attorney ill
writing about the positions of House and LaMonte favoring the swap. SAP,~6 It remains to be
seen whether that writing, which is not attached to the SAP, actually did so or Whether the
contextcifo:ther facts shows that the position of House and Lalvlonte was communicated to the
other Councilmernbers.

The City argues that, even if House and LaMonte were committed to the swap and this
fact was communicated to the other Councilmembers, no action was taken-and no collective
decision was made, bya majority of the City Council in violation of 8eclion54952.2(b)(1).
According to the City, Rosenthal's pre-Christmas email discussing the talent of House and
LaMonte and their brilliant idea of a swap does not convey a commitment or promise to
favorably view the swap when it came before the City Council. Siberetknewaboutthe
negotiation by House and Lalvlonte, but he had not discussed it with anyone amJdid not know the
details. The City concludes that a majority of the City Council did not make a collective decision
orcommitment about the swap.

Again; the City isfighting the ultimate facts.in the Sft...\".which alleges thattheCity
Attorney's-pre-Christmas briefinformedSibert.Rosenthal, and Peak that House and Lalvlonte
favoredsVlapping,theparklll11dRosen1l1aI's December 24 email expressed her own enthusiasm
for-the swap. Contrary to the City's argument, thisemail.madeafternegotiationsvdth.Sl\1MC.s
full legal team, and after Rosenthal saw the City Attorney's report on the negotiations, can be
construed as stating her favorable position on the swap. As three Councilpersonsaupportedthe
swap, this can be viewed as a collective decision by the majority of Councilpersons.

ItjsaIsotrue that a City employee cannot brief one City Counpilrnelnber on the
comments or position of another CityCouncilmember. §54952.2(b)(2). The City Attorney pre-
Christmas report to other City Councilrnembers concerning the actions of'House arid LaMonte
arguably violated this-requirement. While a violation of section 54952:2(b )(2) by itself is not
subject to mandamus under section 54960. 1(a) unless it results in "action taken," it is evidence of
an action taken before January 14.

The City also suggests that because the swap had not been finalized, and was
"preliminary" and "yet-to-be defined," there was no commitment to action until January J 4,
2013. Mot. at 12.

As Petitioner argues, the swap need not be final m order for the City Council to violate
section 549522(b)(1). The SAP aJleges that the City Council members discussed, deliberated.
and took action in violation of section 54952.2(b)( 1). The discussion or deliberation allegedly
took place before January 14, and the "action" within the meaning of section 54952.6 was a
collective commitment to the basic swap, and to send the matter to the City Attorney fora final
swap agreement with the conditions that the Bluffs Park property be able to accommodate ball
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fields and.that fire safety measures continue to apply to Charmlee camping activity. SAP, 'lf35.6
The SAl' adequately pleads a Brown Act violation through action taken before January 14

which would be subject to mandamus.'

h. The Purported Cure
Since the SAP adequately pleads a Brown Act violation, the issue becomes whether the

CityCouncil successfully corrected or cured the problem by the actions taken at the April 8, 2013
City Council meeting.

During any mandamus case to set aside a legislative body's action as void under section
54960..1(a), if the court determines, pursuant to a showing; by the legislative body that an action
in violation of inter alia section 54953 has been cured or corrected by a subsequent action of the
legislative body, the action shall be dismissed with prejudice.

As the S.A.Packnowledges, OJ] April 1,2013, City AttorneyHoginrecommended in a
report that the.City Council reconsider its denial of MTC' s cure-and-correct demand, advising
that the City Council rescind its action of January 14 directing the City Attorney to negotiate the
finalswap agreement, and then reapproveit as part of the same agenda item, with the goal "to
dissuade Iv.ITCfrom filing expensive, distracting and divisive litigation." SAP,1i43.

The public had timely notice of the proposed rescission, set for the City Council's April 8
meeting. SA.P, 'if's 42, 45. At the hearing,MTC representatives appeared before the City
Council protesting that the rescission was a "sham cure" that di d nothing to let the sun shine on
the Council's challenged actions on the swap. Other members of the public had the opportunity
to be heard S.AP,~45. The City Council voted to rescind its January 14 action, and minutes
laterreapproved the January 14 action with the only difference that the reapproved action now
described the. swap as a "proposed" swap, and stated that "[tjheCity Council will consider
proposals generated from this direction at future Council Meetings." SAP, '1146.

'The rescission and reconsideration may be significant. Brown Act violations require
prejudice, and no prejudicecan exist where the legislative body cures the failure. See Bell v.
Vista Unified School District, (2000) 82 Cal.App.4th 672. 684. Where the legislative body
deliberates on an item at a publicly noticed hearing where the public has an opportunity to
address the legislative body; the Brown Act's purpose of public attendance and participation is
fulfilled. Bee Chaffee v. San Francisco Library Commission, supra, 115 Cal.App.4.th at 461.

Petitioner is critical of the City's effort to dispose of this case at the pleading stage based
on the rescission and reapproval of the proposed swap. They contend that section S4960.1(a)
requires a Showing by the legislative body, and confers broad discretion on the court sitting in
equity to evaluate the adequacy of the cure. Petitioner contends that the City never effectively
rescindedits prior action, and its reconsideration of the issues were not substantial. Petitioner
argues that the court must hear the evidence and formulate a remedy that will ensure an adequate

6Agam, to the extent that this collective commitment occurred before January 14.
Petitioner s demand letter was timely.

7UnderPetitioner's theory', the January 14 action simply memorialized the previous
collective decision to approve the swap.
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reappraisal. Opp. at 14. Petitioner believes this remedy should include (1) rescission of the April
8 reapproval, (2) a moratorium on swap-related work, (3) the preservation and production of
swap-related records,' and (4) City Council consideration of any renewed swap proposal de novo
and in a two-step public notification process. See Mot. at 8.

There is some reason to believe that the City's remedy was adequate. As the City argues,
a Brown Act violation is cured when the action is set aside through rescission. The City Council
did rescind its action, however briefly, and the public had an opportunity to oppose the parkland
swapat a time when no approval existed. Moreover, nothing in the Brown Act provides that a
"resetbutton" must be pressed such that the legislative body must start all over.or that the
remedy must await disclosure of records an opposing party might wish to use as ammunition
against the legislative action. 9 .

The nature of the alleged violation also is significant in crafting a remedy. As alleged in
the SAP, the City Council is guilty of a Brown.Act violation because two Councilpersons had the
"brilliant" idea of swapping parkland with SMMC because the City cannotbuild ball parks on its
parkland, Charmlee, but could do so on the Malibu Bluffs Park ownedbySMMC. Those
Councilperscnsbecame involved in the swap negotiation, and then at least a third Councilperson
committed to the swap before any public participation occurred. There is nothing "back door,"
nefarious, or in bad faith about these facts, even if they show a violation of law

On the other hand, bad faith is not the criterion. In Page v. Mira Costa Community
College District, {"~") (2009) :J 80 Cal.App.4th 471, the trustees of a community college
districtnegotiated a settlement with a college president through a retired judge in which the
board members met with the judge in a closed meeting in numbers less than a quorum to
negotiate. rd. at 481. The court held that this practice inter alia violated section 549522's
prohibition from using intermediaries to exchange facts so as to reachaf'collective concurrence"
outside the public forum. rd. at 503. The fact that the district subsequently reconsidered and
approved the settlement in a publicrneetingdid.not cure the impermissible Information.gathering
ina closed meeting which was outside the Brown Act's pending litigatlouexception.Td at 505.
The Page court cited Boyle v, City of Redondo Beach, (1999) 70 Cal.App.4th 1109, 1117, as a
case in which a city council meaningfully reconsidered it initial improper action by rescinding the
action taken at the meetingnoticed in violation of the Brown Act. Ibid.'O

Based on~, meaningful reconsideration is required. The court could make the

sPresumably, production of these records may provide additional insight into what
agreement or other actions the City Council may have taken, if any, in connection with the swap.

9The City Council's agreement to consider future proposals suggests ongoing visibility of
the process and ongoing opportunity forthe public to participate.

IOBoyleconcerned a city council agenda for a special meeting which did not include
litigation which the city council then discussed at the meeting. 70 CalApp.4th at 1117-18.
However, the city council did no more than confer with staff about the litigation, and did not take
any action with respect to it. Moreover, in the face of a demand to cure, the City council
rescinded all action taken at the meeting in relation to the litigation. rd. a.t 1118.
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determination of cure in a simple case (such as Boyle), but not here where the allegation is that
there was a secret, collective commitment tothe basic swap of parkland without public input
until itwas too late The evaluation of whether the April 8 rescission, public discussion, and
readoption was a meaningful cure is a factual inquiry not amenable to decision on the pleadings.

The City's motion for judgment on the pleadings as to the first cause of action is denied,

2. Second and Third Callsesof Action for Declaratory and Injunctive Relief
The second cause of action for declaratory relief, and the third cause of action for

injunctive relief, both asserted in connection with the City's alleged Brown Act violation, are
duplicative of the first cause of action.

The second cause of action seeks a declaration that the City violated the Brown Act, and
adds nothing to the mandamus claim in the first cause of action. The City's alleged violation is a
one-time violation of the Brown Act, and not a circumstance in which a declaration of rights is
appropriate because the City has a pattern and practice of holding closed sessions on parkland
swaps. See Shl\Viro y. San Diego City Council, (2002) 96 CaLApp.4th 904, 915.

The third cause of action for injunctive relief under the Brown Act seeks an injunction
against using secret intermediaries or holding closed sessions about the parkland swap or any
pending litigation without complying with the Brown Act. To the extent that this reliefis any
broader than the reliefsought in the mandamus claim, it.is unwarranted for the same reasons as
the second cause of action.

The.motionfor judgment on the pleadings is granted.on the second and third causes of
action, without leave to amend.

E. Conclusion
The City's motion for judgment on the pleadings is denied on the first cause of action,

and granted on the second and third causes of action.
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to report back to the body at a subsequent meeting concerning any matter, or take
action to direct staffto place a matter of business on a future agenda. (§ 54954.2(a).)

Section 54954.2 also contains specific procedures by which the agenda requirement
may be avoided in other specified circumstances as well. (§ 54954.2(b).)

B. Exceptions to Agenda Requirements

The Act identifies three situations in which a body is permitted to discuss or take action.
on a matter at a regular meeting where the matter was not first described on a duly
noticed agenda. (§ 54954.2(b ).) Prior to discussing a matter which was not previously
placed on an agenda, the item must be publicly identified so that interested members
of the public can monitor or participate in the consideration of the item in question.

The body may discuss a nonagenda item at a regular meeting if,by majority vote, the
body deterrnines that the matter in question constitutes an emergency pursuant to
section 54956.5. (§ 54954.2(b)(1).) Any discussion held pursuant to this exception
must be conducted in open session, since emergency meetings held pursuant to section
54956.5 cannot be conducted in closed session.

The body may discuss an item which was not previously placed upon an agenda at a
regular meeting, when the body determines that there is a need for immediate action
which cannot reasonably wait for the next regularly scheduled meeting. (§
54954.2(b )(2).) However, the Act specifies that in order to take advantage of this
agenda exception, the need for immediate action must have come to the attention of the
local "agency" after the agenda had already been posted. (§ 54954.2(b )(2).) The
Legislature's choice of the term "agency" rather than "body" seems calculated to limit
use of this exception by prohibiting its usage if the local agency, i.e. staff, and not
merely the body, had knowledge of the situation requiring action prior to the posting
of the agenda. Lastly, the determination that a need for immediate action exists must
be made by two-thirds of the members present or, if two-thirds of the body is not
present, by a unanimous vote of those remaining. (§ S49S4.2(b)(2).)

Finally, where an item has been posted on an agenda for a prior meeting, the item may
be continued to a subsequent meeting that is held within five days of the meeting for
which the item was properly posted. Under these circumstances, the items need not be
posted for the subsequent meeting. (§ 54954.2(b)(3); see also, §§ 54955-55.1
[concerning adjournment and continuances]. infra at p. 25.)

C. Public Testimony

Every agenda for a regular meeting shall provide an opportunity for members of the
public to directly address the legislative body on any item under the subject matter
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jurisdiction of the body. With respect to any item which is already on the agenda, or
in connection with any item which the body will consider pursuant to the exceptions
contained in section 54954.2(b), the public must be given the opportunity to comment
before or during the legislative body's consideration of the item. (§ 54954.3(a).) The
public testimony requirement appears to apply to closed sessions as well as open
meetings, but see section 11125.7(d)oftheBagley-Keene Act, concerning state bodies,
which was added in 1993 to expressly provide otherwise. Accordingly, this office
believes that it would be prudent for legislative bodies to afford the public an
opportunity to comment on closed-session items prior to the body's adjournment into
closed session. The only exception to the public testimony requirement is where a
committee comprised solely of members of the legislative body has previously
considered the item at a public meeting in which all members of the public were
afforded the opportunity to comment on the item before or during the committee's
consideration of it, so long as the item has not substantially changed since the
committee's hearing. (§ 54954.3(a).)

Where a member of the public raises an issue which has not yet come before the
legislative body, the item may be briefly discussed but no action may be taken at that
meeting. (§ 54954.3(a).) The purpose of the discussion is to permit a member of the
public to raise an issue or problem with the legislative body or to permit the legislative
body to provide information to the public, provide direction to its staff, or schedule the
matter for a future meeting. (§ 54954.2(a).)

The Act specifically authorizes the legislative body to adopt regulations to assist in
processing comments from the public, The body may establish procedures for public
comment as well as specifying reasonable time limitations on particular topics or
individual speakers. So long as the body acts fairly with respect to the interest of the
public and competing factions, it has great discretion in regulating the time and
manner, as distinguished from the content, of testimony by interested members of the
public. (§ 54954.3(b).)

When a member of the public testifies before a legislative body, the body may not
prohibit the individual from criticizing the policies, procedures, programs or services
of the agency or the acts or omissions of the legislative body. (§ 54954.3(c).) This
provision does not confer on members of the public any privilege or protection not
otherwise provided by law.

Public meetings of governmental bodies have been found to be limited public fora. As
such, members of the public have broad constitutional rights to comment on any
subject relating to the business of the governmental body. Any attempt to.restrict the
content of such speech must be narrowly tailored to effectuate a compelling state
interest. Specifically, the courts found that policies that prohibited members of the
public from criticizing school district employees were unconstitutional. (Leventhal v.
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Vista Unified School Dist. (1997) 973 F.Supp. 951; Baca v. Moreno Valley Unified
Schaal Dist. (1996) 936 F.Supp. 719.) These decisions found that prohibiting critical
conunents was a form of viewpoint discrimination, and that such a prohibition
promoted discussion artificially geared toward praising (and maintaining) the status
quo, thereby foreclosing meaningful public dialogue.

In 78 Ops.Cal.Atty.Gen. 224, 230 (1995), this office opined that the body could
prohibit a speaker from making comments that were outside the body's jurisdiction.
However, when applying this opinion, the body must take into account the court's
broad decisions as discussed above.

2. SpecialMeetings

Under the Act, the presiding officer or a majority of the body may call a special meeting. So
long as substantive consideration of agenda items does not occur, a majority may meet without
providing notice to the public in order to call the meeting and prepare the agenda. (216 Sutter
Bay Associates v. County a/Sutter (1997) 58 Cal.App.4th 860, 881-882.) Notice of a special
meeting must be provided 24 hours in advance of the meeting to all of the legislative body
members and to all media outlets who have requested notification. (§ 54956; 53
Ops.Cal.Atty.Gen. 245, 246 (1970).) The notice also must be posted at least 24 hours prior to
the meeting in a location freely accessible to the public. The notice should indicate that the
meeting is being called as a special meeting, and shall state the time, place, and business to be
transacted at the meeting. No other business shall be considered at the special meeting. Notice
is required even if the meeting is conducted in closed session, and, even if no action is taken.
A member of the local body may waive failure to receive notice of the meeting by filing a
written waiver prior to the meeting or by being present at the meeting.

At every special meeting, the legislative body shall provide the public with an opportunity to
address the body on any item described in the notice before or during consideration of that
item. (§ 54954.3(a).) The special meeting notice shall describe the public's rights to so
comment. (§ 54954.3(a).)

3. Emergency Meetings

When a majority of the legislative body determines that an emergency situation exists, it may
call an emergency meeting. (§ 54956.5.) The Act defines an emergency as a crippling activity,
work stoppage or other activity which severely impairs public health, safety or both. (§
54956.5(a)(1).) Absent a dire emergency, telephonic notice must be provided to all media
outlets that have requested that they receive notice of any special meetings called pursuant to
section 54956 at least one hour prior to the meeting. (§ 54956.5(b).) In the case of a dire
emergency, notice need only be provided at or near the time that notice is provided to the
members of the body. (§ 54956.5(b).) A dire emergency is a crippling disaster, mass
destruction, terrorist act, or threatened terrorist activity that poses peril so immediate and
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Q&.A: Open-government advocate Terry
Franke sheds light on Public Records Act

Publisheli Monliay, Mar. 11, 2013

The California Public Records Act, enacted in 1968, made access to state and local
government records easier and faster, and eliminated many hurdles the public faced in
trying to stay informed about how government bodies and officials operate behind closed
doors.

Sunshine Week - a national celebration and discussion of open access - started Sunday and
runs through Saturday.

The Bee asked Terry Francke, a leadlnq expert on access to government information, to
describe the act and the challenges still faced by the public as law and technology have
evolved.

Francke is co-founder and general counsel of Califcrnians Aware, a nonprofit, nonpartisan
group that advocates for increased openness and public disclosure by government. He
formerly served as executive director and general counsel for the California First Amendment
Coalition and legal counsel for the California Newspaper Publishers Association.

What led to passage of the Public Records Act in 1968'1'

It's the result of several attempts back in the 1960s to put together a comprehensive law to
replace sort of a jumble, a mixture of statutes. Under those older laws, courts were left to
decide, on a case-by-case basis, whether a given document was to be considered accessible
to the public.

Under the act, almost any record created by a government agency concerning government
business is presumed to be public, leaving the burden of withholding on the government.

How does it compare t01 similar laws in other states, O1r to the federal freedom of
Information Act, passed in 19661 '

The current state of the Public Records Act probably leaves it behind most other states, less
demanding than most other states because of a provision that allows the government to
exempt records by arguing that the public interest is better served by withholding than
disclosing.

Also, the act's exemption for records of law enforcement investigations is very
comprehensive and has been interpreted to be permanent. It's so universal that some
officers don't realize that there is discretion there.

If there were an even-handed rule, then a journalist or some other requester could argue,
and the court coulc conclude, that while the department does have the discretion to

httn·l/www",~c.h"e,c()m/2011101111/v-nrint/5251 R53/0a-onen-rl'Ovemment-advocate-terrv.h" 1/11/2013
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withhold, in some cases, circumstances show that there is a greater public interest in letting
the public know how this investigation was conducted. It's a bias for nondisclosure built into
the Public RecordsAct, an escape hatch for the government.

The courts have also supported withholding documents that are part of a "deliberative
process," which has been used by public agencies to prevent disclosure by labeling - or
mislabeling - documents as drafts.

How does tile act relate to California Proposition 5>1,approved by voters in 2004,
which adds sunshine provisions to the state constitution?

A big difference made by Proposition 59 is that now if you have a rule of law that provides
for public accessto government meetings or government records, that law is to be
interpreted broadly, generously. And that if you have a rule that limits access, that rule is to
be interpreted strictly or narrowly. It prevents agencies from stretching secrecy farther than
where it belongs.

What are the act's key strengths and top <challenges?

The big difference made by the law is that the burden is placed on the government to cite a
specific rule in denying access and that by and large, public agencies take the law seriously
and do their best to comply with it, though the timing and the cost of compliance are not
always satisfactory to the requester. Ironically, this is particularly true with requests for
digital information.

That's the greatest single need for reform in the Public Records Act, because the public,
given all the taxpayer funds spent on computer systems, and the idea that computer
systems are supposed to make transfer of and access to information much more rapid and
efficient.

It can get in the way for the kind of access to public information that people have come to
expect as routine in their other uses of information and the Internet. It's deliberately done to
slow, discourage or stop examination of public facts and figures.

Call The Bee's Charles Piller, (916) 321-1113, or follow him on Twitter, @cpiller.

© Copyright The Sacramento Bee. All rights reserved .

• Read more articles by Charles Piller

Order Reprint
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GOVERNMENTCODE-GOV

TITLE 5. LOCAL AGENCIES [50001. - 57550.1 (Title 5 added by Stats. 1949, cs, 81,)
Jl)J[VISION2. CITIES, COUNTIES, AND OTHER AGENCIES [53000. - 55821.] (Division

2 added by Stats. 1949, Ch. 81,)

PART 1.POWERS AND DUTIES COMMON TO CITIES, COUNTIES, AND OTHER
AGENCIES [53000. - 54999.7.1 (Part] added by Slats, 1949, Ch. 8],)

CHAPTER 9. Meetings 154950, - 54963.J (Chapter 9 added by Stats. 1953, Ch. 1588,)

54952.6. As used in this chapter, "action taken" means a collective decision made by a majority of the
members of a legislative body, a collective commitment or promise by a majority of the members of a
legislative body to make a positive or a negative decision, or an actual vote by a majority of the
members of a legislative body when sitting as a body or entity, upon a motion, proposal, resolution,
order or ordinance.

(Added bv Slals, 1961. ell. 1671.)

().")/{\1/'"'Inl,)



San Jose Inside







214/13 Rocketship's cofounder departing for online learning startup I EdSource Today

fiacl{etships COHlUnUni departinQ for online leaminc startup
January atst. 2013 121 Comments;

By John FenstelWald

:.i"'" u

John Danner is leaving Rocketship Education, !he innovative, Palo Alto-based K-5
charter school network he cofounded seven years ago, to become an
entrepreneur again. He is starting an as yet unnamed company, he
says, "out of my frustration that the online learning space never
embraced student-centered learning. so we are going to try to do it
right."

Rocketship announced Thursday that Rocketship President Preston
Smith, a former teacher who started Rocketship with Danner and was
!he principal 01 the first Racketship school, will become both president
and CEO.

John Danner
Danner and Smith said !hat the transition was planned from the
beginning of Rocketship and that now, with Rocketship facing its next stage of growth, is
the right time. Rockstship, with about 200 employees, operates seven schools with 3,800
students in San Jose with approval to open 30 in Santa Clara County within five years. In
August, it will open an elementary school in Milwaukee, its first out-of-Callfornla expansion.
Rocketship's board will vote next month on whether to open the first of several schools in
Nashville.

"We will continue to work relentlessly at Rocketship to ensure that thE
eliminated in our lifetime in San Jose and beyond," Smith, who has
overseen Rocketship's operations over the past year, said in a
news release. Bringing it to scale, including developing a cadre of
new leaders, is the next challenge, he said.

Danner founded, ran and then sold NetGravity, an Internet
advertising software company, before teaching for three years in
Nashville, He returned to San Jose, convinced that online software,
programmed to track to individual students' learning, could fill in
gaps in students' knowledge and teach rudimentary skills, freeing
up teachers' time for more in-depth instruction.

The learning lab that students attend for 100 minutes daily, run by paraprofessionals, also
saves money in personnel, which Rocketship plows back to hire two extra administrators at
each school: an assistant principal and academic dean to train teachers. Most of
Rocketship's teachers are beginning teachers, recruited from Teach for America.

So far, the model has worked. The overall AP I score for Rocketship schools, where 80
percent are English learners and 90 percent are from low-income families, was 855 last
year, far above the average for schools with minority students.

But Smith and Danner rernain dissatisfied with the limitations of commercial online
software and the difficulty in smoothly feeding helpful information on Individual students'
perforrnance in the learning lab to the classroom teachers so that they can tailor instruction,
That's the illusive goal of personalized learning and is one area that Danner's new
company apparently will focus on.

Smith said that Rocketship is developing the next Iteration of hybrid or blended learning,
which wi!llnvolve integrating computers in 8 classroom setting.

Preston Smith

Danner's startup company plans to work closely with Rocketshlp. In order to avoid a
potential conflict of interest, Danner is stepping down from Rocketship's board of directors.
"Rocketshlp is !he first partner, and hopefully it will make It easier for all schools to become
student-centered," he said in an email,

I Going deeper i
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a blended classroom
April 30th, 201312 Comments !

By John FeiJsterwald

Like 40 o

Palo Alto-based Rocketship Education has attracted national attention in the past few
years for its innovative use of technology. and impressive test scores for its largely low-
income, Hispanic students,

Now, as other districts and charter schools are starting to emulate the Rccketshlp model,
which relies on computer-guided instruction as a key component, the K-5 charter school
organization is considering leaving it behind, like a first-stage booster, and moving

toward a different a 21st century classroom, Instead of rotating students into a "learning
lab" - a large computer room - for about quarter of the day as it does now, several of
Rocketship's seven San Jose schools are experimenting with turning their learning lab
into one large, all-day classroom incorporating both technology and three teachers and
non-credentialed teaching assistants. Over the course of the day, between 100 and 120
students move from individual computer-based instruction to small-group lessons to a
large-group setting, moving on cue with amoeba-like fluidity from one activity to another
- at least when it's working smoothly.

On an afternoon earlier this
month at Rocketship
Mosaic, a two-year-old, two
-story school on a postage
stamp lot a block off the
main drag of San Jose's

Little Saigon, the 4th and 5th

graders in their new flexible
classroom were doing
independent and group
work. At a whiteboard in one
end, with about 40 students
sitting on a rug before her,
sixth-year English teacher
Judy Lavi led a writing
exercise, analyzing a
passage for Greek and Latin
roots, grammar and



Rocketship Education's next phase: technology in a blended classroom I EdSource Today Page 2 of?

sentence fluency. Casey
Rowe, a fifth-year teacher in
his second year at
Rocketship, had switched
off after guiding the full group through an exercise preparing for the impending state
standardized testing. He was now checking the progress of students working on math or
English problems, at their own pace, on inexpensive laptops. At a whiteboard at the
opposite end from Lavi, first-year math teacher Devynn Patterson was working with nine
or 10 students on simple equations, such as x-8=4.

Shifting from a static rotational schedule of a computer lab to an open classroom marks
the next horizon in blended learning, the integration of computer-based and teacher-
based instruction. This year, Summit Public Scho>o>~sis pioneering this model in math a
quick crew's flight away from Rocketship Mosaic at its two high schools in San Jose. It
tore down walls in a wing of its campus and has brought ninth and tenth graders together
in a two-hour block, combining algebra, geometry and, for fast-advancing students,
Algebra II and beyond.

Rooketship Mosaic English teacher Judy Lavi discusses a reading
passage with several dozen students in the front of the former

learning lab. Photo by John Fensterwald.

But elementary school
students, with shorter
attention spans and less
focus, pose distinct
challenges in an open
classroom, which is why
Rocketship is cautious about
trying the model in earlier
grades.

BuiklingJ on, not
rejecting), a computer
lab
Rocketship CEO Preston
Smith and Charlie Bufalino,
national development
strategiest for Rocketshlp,
said the pilot is not a
rejection of the learning lab
concept but a recognition of
its limitations. The 100
minutes that students have

spent in the leaming lab daily have been an essential element of Rocketsnip's strategy.
With various degrees of accuracy, the half-dozen math and reading programs tailor
lessons to students' strengths and weaknesses and track individual students' progress.
They particularly help fill in gaps in learning in areas where repetitive exercises reinforce
basic skills and allow other students to advance at a faster pace.

Fifth-year teacher Casey Rowe checks in with students who are
doing math exercises online. Rocketship uses three software
programs that assign lessons based on students' progress.

http://www .edsource.org/today/20 13/rocketship-educations-next -phase-technology-in-a-hl.. 5/13/2013
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I he learning lab also was a financially snrewo rnooei tor casn-strappeo canrorma
schools, which have seen their basic funding cut by nearly a quarter over the past five
years, Rotating students from four classes per grade into the lab, operated by lower
paid, non-credentialed tutors and staff, eliminated the expense of one teacher per grade
or about $500,000 per school, which Rocketship has used to increase teachers' pay,
underwrite construction of additional schools and - this is key - to hire an assistant
principal charged with teacher training at every school. At a time when most districts
were cutting back mentor teaching positions and administrators, Rocketship offered
extensive guidance to first- and second-year teachers from Teach for America, who
comprise about half of the teaching staff,

But there remained a disconnect
between what students did in the
lab and what teachers taught in
the classroom, Despite
Rocketship's effort to build a
sophisticated data system to
feed data to guide instruction, it
initially was "a black box to me,"
said Adam Nadeau, principal of
Rocketship Mosaic, "There was
no context around what students
were getting at the lab."

"The technical infrastructure was
good but not perfect," Bufalino
acknowledged. "The system was
not as good as we thought."

Rocketship's scores on the
California Standards Tests have
been among the highest in the
state for its demographics of
English learners and low-income
students, but, Smith said, "We weren't satisfied where they were at. We weren't
delivering on writing and the feedback from middle school is that kids were good in class
but less likely to work independently,"

At Rocketship, teachers in each grade are specialists, so students rotated not only to the
learning lab but also to math and English language arts teachers. This rnodel didn't allow
flexible time for project-based learning, necessary, Smith said, to develop deeper
learning skills.

Rocketship CEO Preston Smith and Lynn Liao, who is
overseeing the flexible classroom project, share a story at

Rocketship Mosaic, one of the pilot schools. Photo by John
Fensterwald.

New challenges for teachers
Computer-based learning will continue as a key element in the flexible classroom,
although the time each student spends each day may vary, based on their needs. And
Smith says the new model will be cost-neutral. But the new flexibility provides
opportunities to personalize learning. Nadeau estimates that no longer having to repeat

'/1'1!"){1.1'1
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the same lesson to separate classes four times each day will free up a third of each
teacher's instructional day. First-year teaching can be isolating, he said. The advantage
here is that new teachers will get to see teaching modeled.

"The new structure will allow
master teachers to do most at
first and hand off
responsibility gradually to a
new teacher," said Lavi, who
taught in Oakland before
Rocketship. "It will be like
bowling with bumpers."

"The freedom to design a
schedule to fit needs of kids is
great experience for me as a
professional," she said.
Students are getting "a ton
more small group attention
than previously," because,
working as a team, the three
teachers and a full-time
teaching assistant can
maximize the larger groups
and target the smaller
clusters of students for a

First-year math teacher .Devynn Patterson leads a small group in
another corner of the room. Photo by John Fensterwald.

literature discussion or tutorial on fractions.

The larger setting adds complexities. Co-planning daily lessons during 50 minutes of
prep time is important; data analysis, now the teachers' responsibility, remains critical.
Classroom management, keeping students on task with a lot happening around them,
can be daunting for an inexperienced teacher. Rocketship is recruiting fewer first-year
teachers for next fall, but it will remain a young staff.

Lynn Liao, Rocketship's chief talent officer, who is leading the flexible classroom project,
said that there was initially a dip in test results because of difficulties with implementation
- "until we got our feet underneath it and set expectations with kids." But schools didn't
see behavior issues that parents and teachers had anticipated, she said, and now
Rocketship expects to see benefits of the model.

"One of our hypotheses is that there would be greater teacher collaboration, and that has
been a pleasant surprise," she said.

Michael Horn, executive director of Innosight Institute, a San Mateo-based research
outfit and an authority on blended learning, commended Rocketship for "taking a huge
step forward" from the stationary lab model whose benefits provide "the low hanging
fruit." Districts have been doing flexibie learning for credit recovery and dropout
prevention programs in high school, but most districts have found it uncomfortable to go

httpt//www .edsource.org/today 12013/rocketship-educations-next-phase-technology -in-a-bl., 5/13/2013
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beyond those programs, he said. Rocketship will show if there are key differences in the
flexible model at an elementary school level.

Horn said teachers playing off each others' strengths "could lead to an unbundling of
roles," with some teachers doing data work and others leading small group instruction or
taking charge of lesson planning. "I actually think it could make teachers' jobs easier,
but that remains to be seen."

"Change is hard and we must be purposeful about it," Smith said. Technology will be a
great tool but not a silver bullet. In the end, "it will be about how we do professional
development and support our staff."

Going deeper
Innosight institlilte's analvsls of Rocketship Education's blended learning model;

PBS education correspondent John Merrow's segment on Rocke1tship,
December 2012;

Piece critical of the Rocke1tship approach by Valerie Strauss of the Washington
Post, January 2013.

Like 40 o

III Rocketship may ditch "ieamimli lab" mode! next year

I!l Zoning exemption for Rocke1tship charter riles !eca! districts

w Silicon Valiey charters get $1.7 miUion fer 'blended learning'

Il!i Rocketship's cofounder departing for online learning startlillP

'" Riverside schools point to power of technology in the ciassroom

Filed under: Blended Learning, Equity issues, Featured, Online Learning. Reporting & Analysis

Comment Policy
EdSource encourages a robust debate on education issues and welcomes
comments from our readers. The level of thoughtfulness of our community of
readers is rare among online news sites, To preserve a civil dialogue, writers should
avoid personal, gratuitous attacks and invective. Comments should be relevant to

httn·llwww.edsource .om/todav/20 13/rocketshin-educations-next-nhase-technolorrv-in-a-bl._. 511V2011
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the subject of the article responded to. EdSource retains the right not to publish
inappropriate and non-germaine comments.

EdSource encourages commenters to use their real names. Commenters who do
decide to use a pseudonym should use it consistently.

2 Responses to "Rocketship Education's next phase:
technology in a blended classroom"

XYZ says:
May 1, 2013 at 4:21 pm

As I read this, I thought of all us Luddites who are out there and can sometimes grasp computerltech

stuff and sometimes not; we need this kind of training to; but why would any tech company do this?

Do they care? If so, name them. You just don't get the info/knowledge by being In a program on line;

we all learn differently is what the above article says; Luddltes have varying styles too. Reply

Educator says:
May 2, 2013 at 12:11 pm

I know a lot of folks have criticized Rocketship, but I'm hoping that Rocketshlp can find a better way

to educate, although I'm skeptical.

http://garvrubinstein.teachforus.orgI2013104!30Ithe-three-biaaest-tfa-iies!

This is an interesting take on TFA from a once supporter to now outspoken critic. Just food for

thought. ReDly

Leave a Rep!y

Email" (will not be published)r-~~~----~~~
Website

http://www .edsource.org/today/20 13/rocketship-educations-next -phase-technology-in-a-hl. 5113/2013
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Local Governme,nt
Date of Hearing· 01/15/2014.
BILL NO. AB 194 AB 745 AB 1172 AB 1179
ACTION VOTED ON Do pass Do pass, to Do pass; Do pass;

Consent re-refer to re-refer to
Cmte on Rev. Cmte on Appr.
& Tax.

Aye : No Aye : No Aye : No Aye : No
Achadjian (Chair) Not Voting X : X : X :
Levine (V. Chair) X : X : X : X :
Alejo X · X : X : X :·Bradford X : X : X , X ··Gordon X · X . X : X :· .
Melendez Not Voting X : X : : X
Mullin X : X : X : X :
Rendon X · X : X : X ·· ·Waldron Not Voting X : X : : X

Ayes: 6 Ayes: 9 Ayes: 9 Ayes: 7
Noes: 0 Noes: 0 Noes: 0 Noes: 2

RECEIVED: __
, Chair

PAGE l



(2)REPORTS OF STANDING COMMITTEES<c2>
(2)Committee on Local Government

[t8l Date of Hearing: January 15, 2014 r_l<r>
~ Mr. Speaker: Your Committee on Local Government reports:

~Assembly Bill No. 194 (6-0)

(1)With the recommendation: Do pass. <1>

,Chair

(5)Above bill(s) ordered to second reading.
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The Honorable: Nora Campos
State Capitol, Room 3160
Sacramento, California 95814

Re: AB 194 - Support

Dear Aseembly Member Campos:

The ACLU is pleased to inform you of om support for AB 194, asamended related to the
Brown Act.

AB 194 creates the opportlmit,Y fur citizens denied the limited speech rights granted by the
Brown Act under Government Code section 54954.3 to demand an opportunity to be heard
enforceable by court order, ifnecessary. It also gives the body fua.t had denied speech
opportunities Wlintentioruillythe opportunity to "cure and correct" the overnight and avoid
litigation. The current statutory remedies fur violations of the public comment are insufficient to
properly protect the public's right to be heard at local government meetings. We urge passage of
this Iegislation,

Ifyo1l'. wish to disouss this matter further, feel free to contact om office.

Co Members & Consultant, Assembly Local Government Committee
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AQctl SoJtc:m~~tl'\l\!l Dirad'of'
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San Oi$9Q, CA 92135-7131
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Janua•.Y 8, 2014

Honorable Nora Campos
California Assembly
State Capitol
Sacramento, CA
95814

RE: AB 194 -- SUPPORT

Dear Assembly Member Campos,

Californians Aware strongly supports your AB 194. We closely monitor press and
individual reports of suspected violations of the Ralph M. Brown Act, and have noticed
that too often the complaint deals with a denial of a citizen's statutory and constitutional
right to address the legislative bodies of local agencies in their open and public meetings.

AB 194 is a welcome opportunity to protect the public's right to address its
representatives in meaningful ways in the public forum.

Sincerely,

/jJ~~,-/fi..-'~-

Terry Francke
General Counsel
Californians Aware

2218 Homewood Way • Cormichool. CP, 95608 • Phone (9.16)487-7000 ' info@caioware.org
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Janu"ry 8, 2014

Tne Honorable Nora Campos
Speaker Pro Tempore
State Capitot Room 30lS
Sacramento, CA 95814

Dear Speaker Pro Tempore C.,mpOs:

The Assoctatlon of California School Administrators, ACSA,has reviewed your A8194 lind must
respectfully oppose this measure. AB194 will be heard in the Assembly tocal Government Committee
on January 1$, 2014.

All 194 would negate any a"tion take n by IIschool district or countv office of education if that action
was taken in accordance 01curtailing pUbilccomment/criticism associated with the Brown Act. Under
the !lrown Act, govlilming boards of school distnc!$ and county offices of education adh$re to strict
rules. Every agenda for" regular Orspecial meeting must allow members of the publiC to speak on any
Item (;If interest $0 long as the Item is within the subject matter jurisdiction of thliliocill entity, InclUding
criticism of pollcles, procedures, programs or services ofthllt entity, The Brown Act does anow the
school district to adopt reasonable regulations including time limits on public comments. It is onlv ill
this way that a meeting can be effectively run so that al! issue. on an agenda can b" dealt with.

Under current law, individuals have had the ability to pursue litigation over an allegation that a school
district or county office of education has violated the Brown Act. As you know, two years ago, sa 1003
(Vee) added" process for bringing forth allegations of past Brown Act violations. The ability to l;oilect
attornev's fees and other le~al cost. can be recovered b)l the plaintiff If the violations are substantiated.

AC5A'sopposition to AS 194 is in regards to the provisions which would nullify an actton of a school I
district Or county office of educ<>tion if during the discussion of that Item, an individual's criticism Is. (
curtailed or publk comment was not allowed. The "null and void" provisions of the Brown Act e~ists to
address decisions made In a secret and undisclosed manner when no other remedy exists. AI'! 194
expands the use of the "null and void" decision to challenge any controversial public decision or
limitation em comment.

There Is no Issue more Important to a communnv than toe educatlcn of their chlldren, Discussions at
the loca! board level can be quite passionate necessitating the 'leed for school district goveming boards
to continue to utilize their discretion in not only providing time limits for testimcnv. but to also stop
discussion if the audience becomes unruly. All 194 might be necessary if the Brown Act did not afrsady

o1'l'h',;EllocatiorlS
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Janua>'Y9, 2014
AS 194 (C~mpos) Oppose
Page:'

expressly require public comment aflo criticism on allY 'SSI'" before the board or within fis jurisdiction. t'
But ACSA believes AB 194 will result in the disruptiOn of manv dedsions decided by governing boards II
because of tile threat of litigation. ~

For these reasons, ACSA must respectfully oppose AS 194.

Sincerely,

Laura Preston
Legislative Advocate

cc: Members 0-1 the Assembly local Government Committee
Mia YokoHih"itOIl, Consultant to the Assembly Local Government Committee
William Waber, Republican Con.ultant
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January 10, 2014

The Honorable Katcho Achadjian
Assembly Committee on Local Government
State Capitol, Room 4098
Sacramento, CA 95814

Ree Assembly BlHI l!1l4!(Campos) - OPPOSE

Dear Chair Achadjian:

On behalf of the Association of California Water Agencies (ACWA), I am writing to
express ACWA's opposition to AB 194 (Campos) regarding actions for violations of
open meetings.

AB 194 would allow a district attorney or an individual to file a lawsuit to void any
action taken by a legislative body when it has been found in violation of government
code section 54954.3, the law governing protection for public criticism.

While we support the public's opportunity to address the public board with their issues
and concerns, we are concerned that the bill as written would prohibit the chairperson of
the public board to place a time limit on the public's opportunity to comments on specific
items on the agenda.

Unfortunately, it is often the unpopular decisions that are the most controversial and
contentious, for both board members themselves and constituents. It is often the case that
these contentious meeting are also the best attended meetings and time management is of
the essence in order to get the public agency's business done in a timely efficient manner.
Without time limits on comments, many of these meetings would be unmanageable,
lasting far into the night. AB 194 would allow anyone who believes that they weren't
afforded all the time they thought they should have to provide public comment to bring
an action against the chair.

It is our belief that the Brown Act currently provides the needed protection for the public
to provide public comments on issues at a public agency board meeting. AB 194 is
repetitive and unnecessary.



The Honorable Katcho Achadj ian
January 15,2014
Page 2

For the aforementioned reasons, ACW A opposes AB 194 and requests your "NO" vote
when the bill is heard in the Assembly Local Government Committee on January 15,
2014.

Sincerely,

Whitnie Wiley
Legislative Advocate

WW:aa

cc: The Honorable Nora Campos
Members, Assembly Committee on Local Government
Angela Mapp, Principal Consultant, Assembly Committee on Local Government
William Weber, Consultant, Assembly Republican Caucus
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!!ll§!!!ll',;l! Districts Stronger Together

January 3, 2014

The Honorable Nora Campos
California Stale Assembly
State Capitol Buildingl Room 3160
Sacramento, CA 95814

fl.!:; Assembly 8m 1M (Camposl- llioticlI. of Oppositioll [As proposed to be amended]

Dear Assembly Member Campos:

The California Special Districts Association (CSDA), representing over 1,000 special districts
and affiliate organizations, regrets to inform you of our continued opposition to your Assembly
Sill 194, as proposed to be amended. CSDA fully supports and encourages public participation
and engagement with local govemmant agencies and elected officials. However, AS i94would
unnecessarily hinder special district boards'abilily to conduct business on behalf of the millions
or Californians who rely on them for core local services such as water, sanitation, fire
protection, end hsalthcare.

We appreciate the opportunity to discuss our concerns with your office, as well as the proposed
amendment to remove the misdemeanor penalty targeting the legialative body chair, as drafted
in the introduced version of this bill. Unfortunately, the proposed amendment does not fully
address our concerns, as outlined below,

Current Remedies are Sufficient end Appropriate
Specifically, AS 194 would create 'null and void" penalties for violations of Government Code
Section 54954.3, related to public comment periods. Curren! statute provides protections for
public comment that is critical in nature, and prohibits a local legislative body from blocking
such speech. Current statute also provides civil remedies for members of the public through
mandamus, injunction, and/or declaratory relief as well the awarding of attorney's fees should a
violation occur, This award can be significant and meaningful, and is appropriate for the nature
of the violation.

incompetlbte Addition to Existing Code Section
We understand the inten! of AS 194 is to enhance the penalty for violating public comment
period protections and does so by adding the "null and void' penalties that currently apply to
other specitied open meeting violations, However, "null and avoid" is incompatible with public
comment violations for the rollowing reasons and could further confuse this area of law.

1) "NUll and Void" soplies to real action. Public comments during an open meeting can
address a laundry list of issues, both on and off the agenda, Members of the public can also
address agenda items at that are listed as informational/discussion only or action items that
require a vote, It is not clear how the court could "null and void" an action when there was
simply no collective action taken, either because the agenda item was informational or the
public comment addressed a matter not on the agenda.

eamorni~ Specht! Districts Assncianoil
11121 $treS£,.. Suite 200
Sacramento. CA 9581<1
taU-free: 877.924.2132
t: 916.442.7887
f 916.442.78BS
WWW.csda.nst

A proud California Specie! Districts Alliance partner
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California Specie' Dis/riots Association
AS 194 (Campos) - Oppose
Page 2 of2

2) "Null and void" aRoHesto actions of the entire legislative body. All of the current open
meeting requirements under Government Code Section 54960. i subject to "null and void'
penalties reflect collective action" taken by a board. This includes holding a meeting by
teleconference, voting by secret ballot, reporting actions during a closed session, adopting
new taxes or assessments, aM holding emergency meeting". However, AS 194 would add
a violation that results from a single board member's action, specifically when the presiding
chair or president limits crltiolsm during the public comment period. This addition would
create lrrconslstency within the current section.

Finally, AS 194 unintentionally offers a new means to stall the decision-making process of a
local legislative body. A speaker could claim that their negative comments were blocked and
as a result hold a key decision in suspense. This could cause immeasurable harm to
contracting agreements, appclntments. license applications Of any other tirne-sensltlve issue
that is required to be acted on during an open session of a public meeting.

For these reasons, CSDA respectfully maintains our opposition to AS 194, as It is proposed to
be amended and heard before the Assembly Local Government Committee on January i5,
20'14. Please do not hesitate to contact me if you have any questions regarding our position at
(916) 442-7887.

tJ~11~~1:\~r'I~~
Legislaiive Representative

cc: Chair and Members, Assembly Local Govemment Committee
Angela Mapp, Consultant, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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January 6, 2(Ji4

The Honorable Katcho Achadjian
Chair, Assembly Local Government Committee
1020 III Street, Room 157
Sacramento, CA 95814

""I:.""-. AS 11114(Cam[CIQ)s)- OlllelThmeetRng; pro~ecfiion!ll for public criticism: pell'1laiiies
fQ)1!"violations.
As Proposelil to be Amended - OPPOSE
Set flol' hearil1lll! January 15, 2@14-AsselmDilrlocal Goverll1lmelThtCommittee

Dear Assembly Member Achadjian:

The Califomia State Association of Counties must regretfully oppose Assembly Bill 194,
by Assembly Member Nora Campos, which would allow a district attorney or an individual
to file a lawsuit to \IOld any action taken by a legislative body when it has been found in
violation of the law governing protection for public criticism.

Current law states that a member of a legislative body who attends a meeting of that body
where action is taken in violation of any provision of the Brown Act and where the member
intends to deprive the public of information to which the member knows or has reason to
know the public is entilied is guilty of a misdemeanor. The BroWI'llAct additionally prohibits
members of a legislative body from disallowing public criticism of the policies, procedures,
programs, or services .of the legislative body. The intent of this language is consistent with
the Brown Act's overarching goal of transparency and ensures the public's right to
information.

The BroWI'llAct additionally provides the ability for legislatille bodies to adopt the
requirement that public comment be content-neutral and to apply reasonable time periods
for public comment. anfact, it was concluded by the Attorney General (75
Ops.Oal.Atty.Gen. 89 (1992») that five minutes per speaker is a reesonsble time period by
which to limit public testimony for local public agency meetings; in Chaffee t'. San
Francisco Public Library Commission (134 Cal.App.4th 1(9), it was determined by the
court that limiting public comment to two minutes per speaker was not a Brown Act
violation. AS 194, however, wouid limit the chairperson's ability to place reasonable time
limits on public comment for the purpose of ensuring the timely conduction of public
business since a speaker may easily charge that such restrictions were applied due to the
content of their comments and seek to nullify any action taken therein.

County agencies conduct public business cognizant of the responsibility to ensure
transparency and public access to lnforrnafion. As such, we support open meetings and
the right of the public to comment on issues and criticize various county policies anu'~..~~-,-
procedures. However, we believe that not only does current law provide sufficient legal
remedies for individuals who allege a Brown Act violation, but thai no substantial evidence
has arisen to warrant the need for this legislation; AS 194 would simply reduce the ability
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of counties to effectively conduct county business. For these reasons, CSAC opposes A~
194. If you need additional information regarding our position on this measure, please do
not hesitate to contact me at 916-65!l-8171 orfconley@counties.org.

Sincerely,

;ry/e~~
Faith Conley
Associate Legislative Representative

cc: The Honorable Norma Campos, California State Assembly
Members and Censultant, Assembly Local Government Committee
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January 7, 2014

The Honorable Katcho Achadjian, Chair
Assembly Local Government Committee
Stale Capitol, Room 4098

Re: Assembly Bill 194 (Campos), re: Open Meetings: Protection for
Public Criticism
California Association of Clerks and Election Officials ... OPPOSE

Dear Assemblymember Achadjian:

The California Association of Clerks and Election Officials (CACEO) opposes Assembly Bill 194
(Campos), as amended on January 6, 2014. The measure would provide that any interested
member of the public or the district attorney may seek a judicial determination that an action taken
by a legislative body is null and void if the legislative body violated Government Code Section
54954.3 regarding public comment. The measure is scheduled to be heard in your Committee on
Wednesday, January 15, 2014.

Existing law permits the district attorney or any interested person to commence an action by
mandamus or injunction to obtain a judicial determination that an action taken by a legislative body
violated certain sections of the Brown Act. AS 194 would amend Section 54960.1 to add any
violation of Section 54954.3, regarding public comment-not limited to subdivision (e) dealing with
criticism of the public body-to the list of Brown Act sections subject io legal action.

Making any alleged violation of Section 54954.3 subject to this process potentially would subject a ).
board of supervisors and other county boards, committees and commissions to additional costly
litigation brought by any person. For example, a person could file a court action at any time he/she (
believed these other legislative bodies-which number in the thousands around the State-failed
to adopt "reasonable regulations" that allow the public to "directly address the legislative body on
any item of interest to the public."

We believe that the safeguards already contained in the Brown Act are sufficient.

Sincerely,

~j
Matt Siverling '-
Legislative Advocate

CC: Each Member/Consultant, Assembly Local Government Committee
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January 9,2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AlB 194 (Campos) Local Gevemmeut, Open Meetings. (As amended January 6, 2014)
Hearing Date: January 15,2014 - Assembly Local Government Committee
Notice of Opposftion

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 6th. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance.

The proposed amendment would remove the misdemeanor penalty for a member of a legislative
body, while acting as the chairperson of a legislative body ora local agency, to prohibit public
criticism protected under the Ralph M. Brown Act. However, a very troubling provision remains
in the form of authorization for actions for a judicial determination that a decision taken by a
legislative body or local agency in violation of the Brown Act is null and void. This is a
disruptive approach that distorts an existing provision of the Brown Act that was intended only to
preclude governing bodies from holding secret proceedings.

First, current law already explicitly specifies that a city council or other legislative body may
not prohibit public criticism of the policies, procedures, programs, or services of an agency or
its acts or omissions [Government Code Section 54954.3J. The chairperson (most likely the
mayor) cannot stop a speaker because he or she disagrees with the viewpoints of the speaker.

In addition, local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A local legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given to local governing bodies to establish rules of procedure is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of the public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.



The law clearly provides protections for individuals exercising constitutional rights to petition
their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual's
rights.

Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings [Government Code Section 54950-54963J.
A legislative body is permitted to limit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law vias strengthened with the enactment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney's
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194's provisions which would nullify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed.
The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably oppose AB 194. If you have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-8252.

Sincerely,

Tim Cromartie
Legislative Representative

cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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January 7,2014

The Honorable Nora Campos
Member of Ihe Stale Assembly
State Capitol, Room 3013
Sacramento, CA 95814

Dear Assembly Member Campos:

On behalf of the thirty-four member counties of the Rural County Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
regret that we inform you of our contlnued opposition to your Assembly Bill 194 which would negate
any action taken by a local legislative body if that action was taken in accordance of curtailing public
comrnenrpubllc criticism associated with our state's open meeting laws (commonly referred to the
Brown Act).

Under California's Brown Act, county boards of supervisors must adhere to a varlely of
requirements induding the allowance of individuals to provide public comment on items for
consideration. This section of the Brown Act specifically references a prohibition of a legislative
body from curtailing criticism by members of the public. These requirements have been put in place
in order for the public to access the proceedings and provide comment on the actions of their local
government agencies.

For decades, individuais have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment/criticism.
Two years ago, this area of law was strengthened with the enactment of sa 1003 (Yee) which
enacts a process for bringing forth allegations of "past" Brown Act violations. In each of these legal
avenues, the ability to conect attorney's fees and other lega~costs can be recovered by the plaintiff
if the violations are substantiated. This serves as a strong and expensive disincentive to local
public agencies towards violating the Brown Act.

We are troubled by AS 194's provisions which would nUllify an action of a local agency if -
during the discussion of thai item - a person's criticism was curtailed or public comment was 110t
allowed. The "null and void" provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists,
Unfortunately, AS 194 opens this new avenue to challenge virtually any controversial public
decision, in which any speaker can contend that their ability to comment was curtailed for the wrong
reason, This will cause unavoidable disruption in the full execution of man), actions undertaken by
legislative bodies statewide.



We appreciate the time your staff has dedicated to discussions involving AS 194 as we
explore possible revisions to the Brown Act and its public comment/public criticism provlslons,
Nevertheless, we remain convinced that current law provides members of the public plenty of
options if they believe their ist Amendment rights have been violated or their ability to offer
comment/crlticism was breached. For these reasons, we remain strongly opposed to AS 194.

If you have any questions or concerns regarding our position, please do not hesitate to
contact Paul A. Smith of RCRC at 916-447-4806 and/or Jolsna Voorhis of UCC at 916-327-7531.

Sincerely,

Paul A. Smith
Senior LegislaUve Advocate
RCRC

Jolena L. Voorhis
Executive Director
UCC

ec: Each Member and Consultant, of the Assembly Local Government Committee
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Chuclili. :Bill-tie ill Pcn~
Mayor

Honorab~ Norm<l Campos
California State Assembly
Capitol Building #30'13
Sacramento, CA 95814

Fax: (916) 349-2130

FtE: A81~4 jCAI1JiPOSj I6ROWN ACT VIOIbATYON- MiSOI:AMEAJ\IOR·
OPf'O$lE:

Dear Assernblymarnher Campos:

On beharf of the Clly of Thousa1l1dOaks, I ragret to inform you or our opposltlcn 10
AlB 194, Which would make it a mlac:iem!iil(;;norfor member of alegisilltlve body, whire
acting as the chairperson, to prohibit critiolsm of the public agency. The Ralph M.
Brown Act I1!1tjIlII1!1S,with Olpeaified exceptions, that all meetings of 11legislative bOdy
of a iocal agency, as those terms are defJned, be open and public and that all
persons be permitted to attend and participate. The act prohibits a legislative body of
a local agency from preventing public criticism ofthe policles, procedures, programs,
or services of the agency, or of the acts or omi:;;sians of the legislatiVe bOdy, as
Elpecified.

The City of Thousand .Oake reoognl2oo that it Is the public's right to Ii!lttem:ipublic
meetings and share critioism or ocncerns over a pubHc agenoy's pol/oiee, programs,
services, etc. The public's right ellen extends beyond pubUc meetings and lakes the
shl!lpe of letters, emails, voicemails, ~clitorialt\, eta. Public comment shap<ee and
strengthen;; public egellcies and promotes transparency, whif~ encouraging public
invorvement. -

Although we understand tile intent of AS , 94, i! criminaiizes the rare oocasion when
the meeting chair/mayor has to tIll~e control of rude, unruly, and/or Violent behavior
that thFI!l:.atensmeeting protocol end public safety. Routinely, public agencies revfew
various controversial $InC1difficult issues in a public forum that are met with
emoiiona!, and sometimes h06ti!e, responses from the public. The City of Thousand
Oaks often televises these meetings live on its government' channel and even
streams them online. it is thE! job of the meeting chair or in I'he City's case, the
Majlor, to serve as the meeting facilitator SU'ltl run the meeting in Blfl orderly fashion.
In staling their crIticism, however, Is net uncommon for members of the public to use
proftme language, personal Insults of elected offioiafs or staff; or even verbe! threats

,
~ (', } t,' .' ( ...1"'( !\ ... (", l" '-l _ I" •.,
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of physical harm dlrfl!imed to an elected member, elaff, or another member of the
publlo. On these cccaelons, the mayor would read! by hastening the speaker,
interrupting their comments, turning off their miorophOne, or even having them
esoolWt:f from thfil meeting. This by no maens is a matjer of inhibiting public criticism
but asserting decorum and precaution for public safety.

The City of Thousand Oaks upholds the freec!omand right of any member of the
publlc to speak. not howeve~, at the cost of public turmoil and violence.

Sincerely,

~r {;~. __

Claudia Bill· . la Pel'ia
Mayor

c: Fr~1'IIPlilvley, Senator
Jeff Got'®II,Assembiymember
League 0'1' Caiffomllll Cities
JooA Gonslil]ves and Son



county El:l!cUltive
Bradley J, Hudson

Board of supervlsors
Phil Serna, District 1

Jimmie Yee, District 2
Susan Peters, District 3

Roberta MacGlashan, District 4
Don Nottoll, District 5

March 15, 2013

The Honorable Nora Campos
California State Assembly
State Capitol Room 3013
Sacramentc.XlA 95814

RE: Assembly Bill 194 (Campos): New Misdemeanor for Brown Act Violation-
OPPOSE

Dear Assembly Member Campos:

On behalf of the, Sacramento County Board of Supervisors, I write to express the Board's
opposition to your AB 194 which makes it a misdemeanor under the Ralph M, Brown Act for the
chair of a local legislative body to prohibit public criticism, The bill also permits a district
attorney or an individuai to file a lawsuit to void any action the local legislative body takes in
violation of the law governing public criticism,

The Brown Act already prohibits a local legislative body from prohibiting public criticism of local
policies, procedures, programs, or services. We believe this prohibition is sufficient and that
creating a misdemeanor is not justified. Public expression of contrary views in a public meeting
is the foundation of the Brown Act. County officials, staff, and members of the public who may
be serving on a local legislative body take their responsibility to carry out this provision in the
Brown Act seriously.

In conclusion, we believe that current law is sufficient and AB 194 is not needed. If you need
further information, I can be reached at 916-874-4627 or at enderton-speedl@saccounty.net.

Laura Enderton-Speed
Governmental Relations and Legislative Officer
County of Sacramento

Cc: Members and Consultants, Assembly Local Government Committee

700 H Street, Suite 7650 0 Sacramento, California 95814 e phone (916) 874-7682 e fax (916) 874-5885 e www.saccounty.net
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March 21, 2013

The Honorable Nora Campos
Member of the Stale Assembly
State Capitol, Room 3013
Sacramento, CA 95814

IRE: Assembly 8m Hl4 (Campos)- OPPOSE

Dear Assembly Member Campos:

On behalf of the thirty-two member counties of the Rural County Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
great regret that we inform you of our opposition to your Assembly Bill 194 which would subject
individual members of a legislatille body to a misdemeanor for vioiating a portion our state's open
meeting laws (commonly referred to the Brown Act).

Under California's Brown Act, local agency governing boards (e.g., a county board of
supervisors) must adhere to a variety of requirements including the allowance of individuals to
provide public comment on items for consideration. This section of the Brown Act specifically
references a prohibition of a legislative body from curtailing criticism by members of the public.
These requirements have been put in place in order for the public to access the proceedings and
comment on the actions of their local govemment agencies.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment/criticism.
More recently, this area of law was strengthened with the enactment of SB 1003 (Yee) of las! year
which enacts a process for bringing forth allegations of "past" Brown Act violations. in each of these
legal avenues, the ability to collect attorney's fees and other legal costs can be recovered by the
plaintiff if the vloiatlons are substantiated.

To be frank, we see no reason for subjecting an individual (most likely the member of the
legislative body who is acfmg as chair) to criminal penalties for violation of this provision. The
current provisions of the Brown Act impose criminal liability sparingly - only where a member
intentionally withholds information from the public that he or she knows or should have known that
the public was entitled to. This is consistent with tile Brown Act's central goal of transparency, and
ensures that only conscious scofflaws are threatened with criminal prosecution. AB 194 lacks these
safeguards, and potentially subjects elected officials to criminal penalties based on
misunderstandings, differences of opinion, or other actions that were not purposefully intended to
violate the law.



We are troubled by AS 194, as it will have a chilling effect on any attempt to enforce
reasonable regulations for public comment (which are expressly authorized by the Brown Act).
Simply put - any public comment, even if critical, can be limited in accordance with content-neutral
rules (such as individual or aggregate time limits). Any time that critical comment is curtailed, the
speaker may charge that the critical content of their speech was a motivating factor - a charge that
depends on subjective perception, and may be difficult to disprove. If those that chair public
meetings are faced with criminal prosecution arising from such disputes, they will inevitably show
great reluctance in expediling the agenda for fear of crossing the fine line between reasonable
reguiation and lmpermlssjble prohibition of "criticism".

We are equally troubled by AB 194's provisions which would nUllify an action of a local
agency if - during the discussion of that item - a person's criticism was curtailed. The "null and
void" provisions of the Brown Act exist primarily to set aside public decisions made in a secret and
undisclosed manner, for which no other effective remedy exists. Unfortunately, AB 194 opens this
new avenue to challenge virtually any controversial public decision, in which any speaker can
contend that their ability to comment was curtailed for the wrong reason. This will cause
unavoidable disruption in the full execution of many actions undertaken by' legislative bodies
statewide.

Again, current law provides members of the public plenty of options if they believe their 1st

Amendment rights have been violated or their ability to offer comment! criticism was breached. For
these reasons, we are strongly opposed to AB 194.

If you have any questions or concerns regarding our position, please do not hesitate to
contact Paul A. Smith of RCRC at 916-447-4806 and/or Jolene-vcorhis of UCC at 916-327-7531.

Sincerely,

~
~'''\_.t~r-: ~:
"JOLENA VOORHIS

Executive Director
PAUL A. SMITH
Senior LegislatiVe Advocate

cc: Members of the Assembly Local Government Committee
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April 17,2013

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AD 194\(Cl'IlllI.pos)Leeal Go",en.m~lllt. lOpe'll.Meetings. (As Introduced)
Rearing Date: April 24, 201 t - Assembly Local Government Committee
Notic@ ofOpposinulill

Dear Assembly Member Campos:

On behalf of League we regrettably must' oppose your AB 194. Your measure would make it a
misdemeanor for a misdemeanor for a member of a legislative body, while acting as the
chairperson of a legislative body of a local agency, to prohibit public crl¥oism protected under
the Ralph M. Brown Act.

First, the law already explicitly provides that a city councilor other legislative body may not
prohibit publiccriticism of the policies, procedures, programs, or services of an agency or its
acts' or omissions [OC. 549543). The chairperson (most likely the mayor) cannot stop a speaker
because he or she disagrees with the viewpoints of the speaker.

Additionally, local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A JoC!)'! legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given to local governing bodies to establish rules of procedure is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.

The law clearly provides protections for individuals exercising constitutional rights to petition
their government and exercise freedom speech, Local legislative bodies are empowered wiili the
authority to maintain conduct and keep order, but must balance that against an individual's
rights.

Further, the Brown Act clearly provides the public the right to address IIcity council or other
legislative body at regular and special meetings [OC. 54950-54963]. A legislative body is
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permitted to limit public comment to matters that serve. the purpose to which council holds
meetings. However, the courts balance the right chile public to address the legislative body
with the need to ensure that public comment does not unduly disrupt the orderly conduct of the
meeting. Here the Brown Act represents a balance that calls for openness and allows
government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a. local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of sa 1003
(Yee; 2012) which implements a formal. process to address past violations of the Brown Act.
In each of these legal avenues, the ability to collect attorney's fees and other legal costs can
be recovered by the plalntiff if the violations are SUbstantiated.

This measure seems heavy handed in light of the remedies available to the public. AB 194
subjects an individual (most .likely the member of the legislative body who is acting as
chair) to criminal penalties for violation of this provision. The current provisions of the
Brown Act impose criminal liability sparingly - only where a member intentionally
withholds information from the public that he or she knows or should have known that the
public was entitled to. This is consistent with the Brown Act's central goal of trensparency.
AB 194 lacks these safeguards, andpotentially subjects elected officials to criminal penalties
based 011 misunderstandings, differences of opinion, or other actions that were not
purposefully intended to violate the law.

We are equally troubled by AB 194'8 previsions which would nul.lify an action of a
local agency if - during the discussion of that item - a person's criticism was curtailed,
The "null and void" provisions of the Brown Act exist. primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide. -

For these reasons, the League must regrettably oppose AB 194. It' you have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-1::2:54.

Sincerely.

-j/\j!.~," "l'1I\,.1&&1J1..

Natasha M. Karl
Legislative Representative

cc: Chair and Members, Assembly Local Government Committee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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April 18, 2013

The Honorable I(atcho Achadjian
Chair, Assembly Local Government Committee
Stele Capitol Building
Sacramento, CA 95814

R.E: Assembly Sill 194 (Campos) ~ Notice of Opposition [As introduced)
Hearing Date: April 24 - Assembly Local Government Committee

Dear Assembly Member Acnacjlan:

The California Special Districts Association (CSDA), representing over j ,000 special districts and affiliate
organizations, regrets to inform you of our opposition to Assembly Bill 194, related to public criticism
directed at locallegislativa bodies. Unfortunately, AS 194 would unneeesearny hinder special district
boards' ability to conduct business on behalf of the millions of Californians who rely on them for core
local services such as water, sanitation, fire protection, and healthcare.

CSDA fully supports and encourages public participation and engagament with their focal government
agencies and elected officials. Unfortunately, AS 194 would detract from, rather than promoie,thls
practice. The bill provides that if a chalr of the local legislative body prohibits publiccrlticlsrn of the
policies, procedures, programs, or services 01 the agency or of the acts or omissions of the legislative
body, that individual shall be guilty of a misdemeanor. Current law already provides protection tor this
type of speech, a violation of which is an infraction. In addition, AS 194 adds the entire current
Government Code seotlon 54954.3, related to public comment, to the existing list of Brown ACt laws
subject to "cure and correct" penalties. This creates a set of circumstances that is unproductive not only
to the Iocai legisiative body but also public participation.

A key dUty of the chair Is to ensure the orderly conduct of buslness. However, under AB 194, their hands
would be tied in regulating abusive or threatening comments to avoid the threat of criminal charges for
failing to adhere to procedural requirements. The Chair would also be reluctant to cut-off a person who
exceeded the deslpnated time allotment or spoke out of turn, thus delaying others' opportunity to offer
comments and participate In the public meeting. Finally, we are concerned that the provisions of this
measure would have a chilling effect on volunteerism. Individuals may be hesitant to get involved and
lead local boards, committees, councils, commlasions. or advisory bodies in light of the potential severe
or costly repercussions lor any error or omission, however slight.

For these reasons, CSDA respectfully opposes AI3 194. Please do not hesitate to contact me if you have
any questions regarding our position at (916) 442-7887.

~~nCereIY' !J9..(!~
Dorothy H !Z~rrf!
Legislati, Representative

cc: The Honorable Nora Campos
Members, Assembly Local Government Committee
Angela Mapp, Consultant, Assembly Local Government Committee
Vvilliam Weber, Consultant, Assembly Republican Caucus

CaHfomi& Special Districts Association
1112 I Street, Sujte 200
Sacramento, eA. 95814
tell-tree: frJ7.924.2'l32
t: 916.442.7887
f: 9t6.M2.7&89
wwwosds.ner
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March 18,2013

The Honorable Nora Campos
California State Assembly
State Capitol, Room 3013

Re: Assembly Bill 194 (Campos). re: Open Meetings: Protections for public criticism:
penalties

California Association of Clerks and Election Officials ... OPPOSE

Dear Assernblyrnember Campos:

The California Association of Clerks and Ejection Officials (GAeEO) opposes your Assem-
bly Bill 194, which would provide that if a member ofa legislative body, while acting as the
chairperson of the body, prohibits public criticism of the policies, procedures, programs, or
services of the agency or of the acts or omissions of the legislative body, that individual
shall be guilty ofa misdemeanor. The measure iscurrently awaiting a hearing in the Assem-
bly Local Government Committee.

CACED believes the bill may encourage members of the public who might object to reason-
able time limits to public comment to initiate court actions against the chairperson of a board
of supervisors, Current law already makes a violation of subdivision (c) of Government
Code 54954.3 (regarding the public's right to criticize a legislative body) an infrac-
tion. Making a violation of this subdivision a criminal misdemeanor is unreasonable and
represents legislative overkill. The line between legitimate, protected criticism of a legisla-
tive body and personal abuse is a very gray one, If AB 194 were to be enacted, when a
member of the public became abusive, a chairperson would be very reluctant to cut off that
public comment when time had expired no matter how abusive or offensive. Thus, the bill
would also be an invitation for people to verbally and personally abuse the members of the
body, which would not only be offensive, it would waste large amounts of the legislative
body's time.

The bill also presents an obstacle to persuading citizen volunteers who serve on county com-
missions and committees to serve as chairperson of their respective legislative bodies once
they become aware that they could, through some innocent error on their pan, become the
subject of criminal prosecution. Without a chairperson, these legislative bodies could not
function,

Existing law permits the district attorney or any interested person to commence an action by
mandamus or injunction to obtain a judicial determination that an action taken by a legisla-

-tive body violated certain sections contained in the Brown Act, AB 194 would amend Sec-
tion 54960.1 to add any violation of Section 54954.3 regarding public comment -- not just
subdivision (c) dealing with criticism of a legisiative body - to the list of Brown Act sec-
tions subject to such legal actions.

Making any alleged violation of Section 54954.3 subject to this process potentially would
subject a board of supervisors and other county boards, committees and commissions to ad-
ditional costly iitigation brought by any person. For example, a person could file a court
action any time he/she believed these other legislative bodies -- which number in the thou-

Officium Populi - Office of the People



sands around the state -- failed to adopt "reasonable regulations" that allow the public to "directly address the leg-
islative body on any item of interest to the public."

Our members believe that the safeguards already contained in the Brown Act are sufficient.

CACEO urges you to consider the Association concerns with AB [94 before moving forward,

Sincerely,
I!~~A~'/fyv'O'v~p~

Matt Siverling , U
Legislative Advocate, CACEO

CC: Each Member and Consultant, Assembly Local Government Committee
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April 8,2013

The Honorable Katcho Achadjian
Assembly Local Government Committee
State Capitol, Room 4098

Re: Assembly Bill 194 (Campos), re: Open Meetings: Public criticism: penalties

Dear Assemblymernber Achadjian:

The California Association of Clerks and Election Officials (CACEO) opposes Assembly Bill
194, which would provide that if a member of. legislative body, while acting as the chairperson
of the body, prohibits public criticism of the policies, procedures, programs, or services ofthe
agency or of the acts or omissions of thelegislative body, that individual shall be guilty ofa mis-
demeanor. The measure is scheduled for a hearing in your Assembly Local Government Com-
mittee on April 24, 2013.

CACEO believes the bill may encourage members of the public who might object to reasonable
time limits to public comment time limits to initiate court actions against the chairperson of a
board of supervisors. Current law already makes a violation of subdivision (c) ofGovemment
Code 54954.3 (regarding the public'S right to criticize a legislative body) an infraction. Making a
violation of this subdivision a criminal misdemeanor is unreasonable. If AB 194 were to be en-
acted, when a member of the public became abusive, a chairperson would be very reluctant to cut
off that public comment when time had expired no matter how abusive or offensive. Thus, the
bill would also be an invitation for people to verbally and personally abuse the members of the
body. which would not only be offensive, it would waste large amounts of the Board's time.

The bill also presents an obstacle to persuading citizen volunteers who serve on county commis-
sions and committees to serve as chair of their respective legislative bodies once they become
aware that they could, through some innocent error on their part, become the subject of criminal
prosecution. Without a chairperson, these legislative bodies could not function.

Existing law permits the district attorney or any interested person to commence an action by man-
damus or injunction to obtain ajudicial deterrnination that an action taken by a legislative body
violated certain sections contained in the Brown Act. AB 194 would amend Section 54960.1 to
add any violation of Section 54954.3 regarding public comment -- not just subdivision (c) dealing
with criticism of a legislative body - to the list of Brown Act sections subject to such legal ac-
tions.

Making any alleged violation of Section 54954.3 potentially would subject a board of supervisors
and other county boards, committees and commissions to additional costly litigation brought by
any person. For example, a person could file a court action any time he/she believed these other
legislative bodies -- which number in the thousands around the state -- failed to adopt "reasonable
regulations" that allow the public to "directly address the legislative body on any item of interest
to the public."

CACEO urges your "no" vote on AB 194.

~

sinCerolY ~
J' '7,' '{

attS rling J
CC: Each Member and Consultant, Assembly Local Government Committee

The Honorable Nora Campos
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April 16,2013

The Honorable Katcho Achadjian
Assembly Committee on Local Government
State Capitol, Room 4098
Sacramento, CA 95814

Dear Chair Achadiian:

On behalf of the Association of California Water Agencies (ACWA), I am writing to
express ACWA's opposition to AB 194 (Campos) regarding public criticism at open
meetings.

AB 194 would make it a misdemeanor for a member of a legislative body, whiie acting as
the chairperson of a legislative body of a local agency, to prohibit public criticism
protected under the Ralph M. Brown Act. This bill would authorize a district attorney or
any interested person to commence an action for the purpose of obtaining a judicial
determination that an action taken by a legislative body of a local agency in violation of
the protection for public criticism is null and void.

ACWA members are concerned that the language in AB 194 is vague and ambiguous. It
is very unclear what would be considered a violation of a person's right to publicly
criticize a local board. As is the case with the state legislature, not all decisions taken by
local public agency boards are popular ones. Often it is the unpopular decisions that are
the most contentious, for both board members themselves and constituents; but also, the
most needed for the reliability of the service provided. Unfortunately, the best attended
meetings are the contentious meetings, and time management is of the essence. Without
time limits for comments, many of those meetings would be unmanageable, going far
into the night. AU 194 would allow anyone who decides that they weren't afforded all the
time they thought they should have to "publicly criticize" the local agency board to bring
an action against the chair.

In addition, agency board members are volunteers, elected to office from the community,
and for the most part, not paid very much for their service. Adding these punitive
penalties, as proposed by AB 194, would make the prospect of volunteering to serve
one's community a tenuous proposition.



The Honorable Katcho Achadjian
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Page 2

For the aforementioned reasons, ACW A opposes AB 194 and requests your "NO" vote
when the bill is heard in the Assembly Local Government Committee on April 24, 2013.

Sincerely,

Whitnie Wiley
Legislative Advocate

WW:aa

cc: The Honorable Nora Campos
Members, Assembly Committee on Local Government
Debbie Michel, Chief Consultant, Assembly Committee on Local Government
William Weber, Consultant, Assembly Republican Caucus
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The Honorable Katcho Achadjian, Chair
Assembly Local Government Committee
State Capitol, Room 4098
Sacnamento, CA 95814

RE: AB 194 [Campos], As introduced - OPPOSE
Re~ati!1l!l1to the Brown Act
Set April 24, 2013 in Assembly Local Government Committee

Dear Assembly Member Achadiian:

The Los Angeles County Board of Supervisors opposes AB 194 (Campos).

The Brown Act requires that all meetings of a local legislative body be open and public, permitting .all
persons to attend and participate. The Act allows local agencies to establish reasonable rules to
manage and conduct public comment, determining the time, place, and manner restrictions are
permissible.

AB, 194 makes it a misdemeanor for a member of a legislative body, while acting as a chairperson of a
legislative body of a local agency, to prohibit public criticism protected under the Ralph M. Brown Act. It
authorizes a district attorney to commence an action for the purpose of obtaining a judicial
determination that an action taken by a legislative body of a local agency in violation of the protection
for public criticism is null and void. .

The Los Angeles County Executive Office of the Board has determined that AS 194 could significantly
impact the Board of Supervisors and Executive Office by encouraging members of the public to fiie
court actions against the Chair of the Board of Supervisors, as well as the chairs for the dozens of
County commissions and committees.

Therefore, I request your "NO vote on AB.194. If you have any questions, please contact me at 916-
441-7888.

if~
~erends
Legislative Representative

C: Assembly Member Nora Campos
Each Member and Consultant, Assembly Local Government Committee

"To Enrich Lives Through Effective And Caring Service"
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County of Tulare
AprH 2., 2Cl13

The Honorable Nora Campos
Assembly Speaker Pro Tempore
state Capitol, 2175
Sacramento, CA 95814

RE: Opposition to AS 194 (Campos>

Dear Assembly Membar campos:

The County of Tulare regrets to inform you of our oppos!tlon to AS 194 whloh would make It
a misdemeanor for !1 member of a leglslatille bOdy of a local agency to prohibit public
criticism protecled under the Brown Act. .

Existing law maM~ vtolatlon of subdivision (0) of Section 54954.3 an infraction. Exlsffng
law also permits the cii!ltricl attorney or any interested person 10 commence en action by
mandamus or InJunotlon to obtain !l judicial determination that an aetlen taken by a
legislative body violated eertem sections of the Brown Act.

We are concerned that AS 194 would enccursgs court actions against chairpersons of
various oounty commissions and committees thai might !.Illimatsly result in 11 oriminal
prosecution, even where the ohairperson Irled to correctly apply the provisions of
54954.3(c). We also believe that this bill would encoufagelncrelilSec litigation under
Section 64960.1 by adding violatione of all of the provlsions contained in Section 54954.3

·\0 the list of sec!lons of the Brown Act for which a dlstrlctattorney or any interested person
mel' ccmmenee ill court aeuon to correct.

Additionally, we are eencemed tha! AS 194 would strongly discourage citizen volunteers
from agreeing te serve as chairpersons of various county committees and commissions
once they discover that they might be subject to criminal prosecution should they violate
subdivision (c) of Section 54954.3.

For these reasons, the county of Tulare opposes this legislation. Should you have any
questions or concerns, please contsct Jean M. Rousseau, County AdmlnistrstlveQffioer at
(559) 636-5005 or lrousses\!@cg,!Ulare.ce.us.

!"hUll! • COlt, VIc:e.Chairmllll
Tulare County Board ervlaors

~~
Mike ErmIs, District ive

er ounty Board of SUpervisors

Alie!! ishida, Distriof. Olne
Tulare county Board of Supervisors

cc;
Senator Jean Fuller
Assembly Member Connie Conway
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Aprill7,2013

The Honorable Katcho Aehadiian
California Slate Assembly, District 35
Chair, Assembly Local Government Committee
State Capito! Building, Room 4098

Re: Assembly Em 194 (Campos) - OPPOSE
Open meetings: protectioas fOll" public criticism: penalties for violations

Dear Chair Achadjian:

On behalf of the Solano County Board of Supervisors I respectfully request that you OPPOSE AI!}

194 (Campos) when it is heard in your committee on Local Government on April 24th. This bill
would make it a misdemeanor for a member of a legislative body, while acting as the chairperson of
a legislative body or local agency, to prohibit public criticism protected under the Ralph M. Brown
Act (Brown Act).

AB 194 contains no stipulation that the chairperson of a legislative body of a local agency who acted
to prohibit public criticism did so with the willful intent to deprive the public of'Information to which
it is entitled. The lack of this requirement will unnecessarily expose members of local government to
criminal prosecution and high legal costs for actions that were not purposefully intended to violate
the law. It would also place a nearly impossible burden of proof that intent to violate the law did not
exist.

Local governments across this state already have limited resources. They can ill afford to be used
fending off lawsuits brought about by this legislation. Given the significant challenges counties are
facing at this lime, we believe that the State should be looking to limit opportunities to sue, rather
than encouraging them.

Aside from the potential legal ramifications, this bill would significantly affect III local government's
ability to effectively and efficiently conduct public business. AB 194 would restrict a chairperson's
ability to place reasonable time limits on public comment since it would allow for It speaker to easily
charge that such restrictions were applied to prohibit public criticism.

Solano County supports open meetings and the right of the public to comment on issues and criticize
various policies and procedures. However, we believe that current law already provides significant
legal remedies for individuals who allege a Brown Act violation. AB 194 would simply hamper local
governments' ability to conduct public business and unnecessarily subject local legislative bodies to
costly criminal prosecution.
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The Honorable Katcho Achadiian
Page :2
April 17,2013

For these reasons, I would like to again respectfully urge that you OPPOSE AB 194 when it is heard
in your committee.

air
Board of Supervisors

Co: The Honorable Members of the Assembly Local Government Committee
Assembly Local Government Committee Consultants
The Honorable Mariko Yamada, Assembly District 4
The Honorable Susan Bonilla, Assembly District 14
The Honorable Lois Wolk, Senate District 3
Paul Yoder, Partner, Shaw I Yoder / Antwih Inc.
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May 9, 2013

The Honorable Nora Campos
Califomia State Assembly
State Capitol, Room 3013
Sacramento, CA 94249

RE: Opposition to AS 1!>l4(Campos)- Open Meetings: Protections; for Pllb!ic Criticism:
Penuil!ties for Vioia!ltiolils

Dear Assembly Member Campos:

On behalf of the City of Camarillo, I would !ike to respectfully express our opposition to
AS 194. This bill would make it a misdemeanor for a member of a legislative body of a local
agency to prohibit public criticism protected under the Ralph M. Brown Act (Act).

Existing law makes violation of subdivision (e) of Section 54954.3 an infraction. Existing law
also permits the district attorney or any interested person to commence an action by mandamus
or injunction to obtain a judicial determination that an action taken by a legislative body violated
certain sections of the Act.

Camarillo is concerned that AS 194 would encourage court action against chairpersons of
various legislative bodies and committees that may ultimately result in criminal prosecution,
even where the chairperson made every effort to correctly apply the provisions of 54954.3 (c).
Additionally, we believe that this bill would encourage increased litigation under Section 54960.1
by adding violations of all the provisions contained in Section 54954 -;3 to the list of sections of
the Act for which a district attorney or any interested person may commence a court action to
correct.

Lastly, we are concerned that this bill would strongly discourage citizen volunteers from
agreeing to serve as chairpersons of various local government committees and commissions
once they discover that they may be subject to criminal prosecution should they violate
subdivision (c) of Section 54954.3.

For these reasons, the City of Camarillo respectfully opposes AS 194. Thank you for your
consideration of the City's position on this important matter.

Sincerely, ,{

tbeh
City Manager

cc: CamarilloCity Council
Caliiomia Contract Cities Association
Gonsalves & Son
League of California Cities
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April 17, 2013

The Honorable Kllltcho Achadjian .
Chairman, Assembly local Government Committee
State Capitol, Room 4098 .
Sacramento;Califomia 95814

Dear Assemblymember Acnadjian:

lam writing on behalf of El Dorado Irrigation District (EID) to express opposition to AS
194 (Campos), relating to local government.

The~atph M. Sf61Nn Act requires that all meetings of a legislative body of a local
agency to be open and public and that all persons be permitted to attend and
partiCipate. Currenfiaw prohibltsa legislative body of a local agency from preventing
public.criticism cHile policies, procedures, programs, or services of the agency, or of
the ads. or omissiqns of the legislative body, as specified. AS 194 would make it a
misderoeanor fora member of a legislative body, while acting as the chahperson, to
prohibit public criticism protected under the act. The bill would authorize a district
attorney or any interested person to commence an action for the purpose of obtaining a
judicia! determination that an action taken by a legislative body of a iocalagency in
violation oHhe protection for public criticism is nul! and void, as specified.

ErD believes the creation of a misdemeanor moves beyond the current scope of
enforcement under existing law, and would not allow a local agency to cure the action

.. ,... by which critical speech wa.spro~ibited. Further, b~1creating a new crime relating to the
.•.'..conduct ofalogal agency meeting, a member of the legislative body acting as

chairperson.might berestrained·from maintaining proper decorum in the meeting for
. fear of crhninal simctibn should he or she cut .off a speaker. While a member of the
public h9ls a legal right to critiCize IheiocaLagency,he or she does not have a right to
speilii\;in a threatening or abusive manner. Typicafly,if public participation in a meeting
rises tool levellhat threatens the safety of those inatt!9ndance or disrupts the meeting
to the extent that proceedings. cannot continue, thel'l1eeting must be recessed,
adjourned or in limited cases.fhe person creating the disruption must be escorted from
them.,eting room. Local agency presiding officers must have the flexibility to ensure
proper decorum In a public meeting. The misdemeanor provision in AS i94 would
unnecessarily interfere with that function.

1107 9'" Street, Suite 510
Sacramento, California 95814

(916) 558·1926 PH

(916) 558·1932 FAX



The HOIwl'aible Katcho Adllilulljlall
April 1'1,2013
Page::!

The District believes the more appropriate course of action, which is included in AS 194,
is to add a violation of Section 54954.3 to the provisions of Section 54960 that will
enable a court to declare the action related to the agenda item to be null and void.

Absent the deletion of the misdemeanor provlslon, EID respectfully requests a "NO"
vote on AS 194. Thank you for your time and consideration.

Sincerely,

M~
Robert J. Reeb

RJR:ra
Co: The Honorable Nora Campos

Members and Consultant, Assembly Local Government Committee
Assembly Republican Office of Policy
Office of the Governor
Association of California Water Agencies
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April 17, 2013

The Honorable Katcho Achadlian
Chair, Assembly Local Government Committee
1020 N Street.Room 157
Sacramento, CA 95814

AfS, 194 (CampoII'Il- OpeD'!meeting; protectioD'!s for IPrulbHiccrHticill'lm: penlllities for
ifioiatillllns.
As imroam::ed 1/23/13 - OPPOSE
Set for hearing April 24, 20'13 - Assembly loclll! Gowemment Committee

Dear Assembly Member Achadjian:

RE:

The Califomia State Association of Counties must regretfully oppose Assembly Bill 194, by
Assembly Member Nora Campos, which would make il a misdemeanor for a member of a
legislative body, while acting as the chairperson of a legislative body of a local agency, 10 prohibit
public criticism protected under the Ralph M. Brown Act (Brown Act).

Current law states that a member of a legislative body who attends a meeting of that body where
action is taken in violation of any provision of the Brown Act and where the member intends to
deprive the public of information to which the member knows or has reason to know the public is
entitled is guilty of a misdemeanor. The Brown Act additionally prohibits members of a legislative
body from disallowing public criticism of the policies, procedures, programs, or services of the
legislative body. The intent of this language is consistent with the Brown Act's overarching goal of
transparency and ensures the public's right to information.

AB 194 contains no stipulation that the chairperson 'of a legislative body of a local agency who
acted to prohibit public criticism did so with the willful intent to deprive the public of information to
which it is entitled. This lack of a requirement that the action be an ower! act from which criminal
intent can be inferned will expose members of local government agencies to unnecessary criminal
prosecution and soaring legal bills for actions that were not purposefully intended to violate the
law. A'S 194 would also place on the chairperson a nearly impossible burden of proof that intent to
violate the law did not exist.

Also permitted by the Brown Act is the ability for legislative bodies to adopt the requirement thai
public comment be content-neutral and to apply reasonable time periods for public comment. In
fact, it was concluded by the Attorney General (75 Ops. Cal.Atty, Gen. 89 (1992)) that five minutes
per speaker is a reasonable time period by which to limit public testimony for local public agency
meetings; in Chaffee v, San Francisco Public Library Commission (134 Cal.App.4th 109), it was
determined by the court that limiting public comment to two minutes per speaker was not a Brown
Act violation. AS 194, however, would limit the chairperson's ability to place reasonable time limits
on public comment for the purpose of ensuring the timely conduction of public business since a
speaker may easily charge that such restrictions were applied due to the content of their
comments.

County agencies conduct public business cognizant of the responsibility to ensure transparency
and public access to information. As such, we support open meetings and the right of the public to
comment on issues and criticize various county policies and procedures. However, we believe that
current law provides sufficient legal remedies for individuals who allege a Brown Act violation and



6013
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do not support reducing the ability for counties to effectively conduct county business or subjecting
members of local agency legislative bodies to criminal prosecution for what may be unintentional
actions. For these reasons, CSAC opposes AS 194. If you need additional information regarding
our position on this measure, please do not hesitate 10 contact me at 916-650-8180 or
eortega@counties.org

Sincerely,
,(~... .

Zt'(tUtfL

Eraina Ortega
Senior Legislative Representative

cc: The Honorable Norma Campos, California State Assembly
Members and Consultant, Assembly Local Government Commitlee
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CALIFORNiA ASSOCIATION of SANITATION AGENCIES

The Hoootable Katr;l1oAciladji<lll,'Chair
Assembly !Loca!Government Committee
State Capito!, RlXlm 4098
sacramentc, CA 951i114

RE: AS 194 (Campos) - OPPOSE- Withdrawn

The Califomill Association of Sani1:ation Agencies {USA} had previolLlsly taken an "Oppose"
position all AB 194!Campos}, which relates to actions for violations of ths IEirow61lAct during
meetings of loca! iegisiaUve bodies.

Upon further rev!ew and discussion by our legislative Commm:ee, USA has decided to
wf!:hclraw om formal opposition and instead has taken a "Disapprove" pos!tiol!\. whkl1 undsr
our internal guideliiles, does not warrant registering a poSition with the lPolDq committee.

If you have any questions relatedi to our pOSition on this iegis!atio!l, please fee! freE!!to contact
me at {91G} 448--2196.

CC: Committee Consultants
The Honorable l\Iom Campos



17611 P.OOl /001

CAUFORNIA ASSOCIATION of SANITATION AGENCIES
1215 K Siresl, Suit" 2200- Saotamenl:o, CA 95614· TEl..: (916) 446-03SS - FAX: (9:16) 231-2141

Jam.!2Iry7,2014

The Honorable Katcho Ac!"1adjian,Chair
Assemhiy.local Govemment Committee
State Capitol, Room 40SS
Sacramento, CA95814

Dear Assemblvmember Achadjian:

The califomia Association of Sanitation Agencies (CASAl has taken an "Oppose" position on AS
194 (Campos), which relates to actions for vioiations of the Brown Act during meetings of local
legislativE!bodies. CPSAis il statewide association of municipalities, spsdal districts, and joint
powers agencies that provide wastewater collection, treatment, water recycling and btosohds
management services to millions of Californians. Ail of our agencies are overseen by iocally
elected governing boards who comply with all existing laws relative to open meetings under the
Brown Act.

AB 194 expands existing law to allow a District Attorney Of interested party to seek Judkia!
determination tilat an action taken by a legislative body is null and void rrthe legislative body
violated certaill provisions oHIl@ Act pert\lining to public comment periods. C.ASAbelieves that
under existing law, il'ni:erested parties have sufficient means to seek remediation for violations
of the arown Act, induding ill cases of public comment, which is critical in nature, being limited
by a legislative body. Expanding this secrlen could have ill significant impact 011 all individual
agencies' flow of business, and limits the Boan::!Chair's ability to manage the productlve
dialogue between the Board and interested parties during a public hearing, Finally, expanding
this section could potentiaiiy illcentillize disruptive behavior during public comment perioos.

For these reasons, OSA must respectfully oppose Ai>194. Ifyou have any questions reiated to
our position on this legislation, pleass feel free to contact me at {SiG} 448-2196.

~~6risiCA GAUGc~
t:AsA Iobbvist

CC: Committee Consultants
The Honorable Nora Campos
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determil'latiofl ~hat 'r!ldOlll'l8ionwk~n ~¥:al'.lllis!t4lili$ b(jdy or Ii::i!l$1
agfil'1pY in \I!Qlatiori onl'i~ :I~rown Aq; is- OW!ail61 \rpi~. Thls<.isi"
di5rupiiV~ approach 'Mt. 4istoris:an .~liiilil111!proVI~iQnor thfi; l:!rowli Act
tn~t i!VOIS'intehd,ecl :only W preclude il(;\refllin~!idcJies from holding
$6"ctoit PiPq¢l!!diii9~.

Cutront la\1(1~ir.e'a.dyEiXp!iclt!y sp-eo!fieS th~!!'11 city council or other
ilil'giislatilre baqY.l11ay riOt proh\bf~ puibfio9rlik:ism or tbe politile!;,
PtQpedllres, 'ptQ~rai1i1s,or S\'#rvl.;:eSdf Sri i':IgSihc;y or iis a~s or
pml~!Jipn~[~QYi'!mmen~'~!;!~;$~tjfi6it 5:4954,3J.FurtHeffi10re" local
~;g!'?JI'1c.ylJQ"iElIDll1~boqle~, Ili!.l,:it ~~~retQ ~ Variety of requlrement$
including th¥:ltiI!(QWi!lIi.G~:of in~MdLlal$ to proVide pub!i9 comment on
item$ ron;oi"tsltier:ation. Rilles may be 'f/lslabllahed for ih!ll'iroceetlings,
bilt tnefSe rules must preseiiVec(mStiMionalrighlSl and be reasonable.
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The Honora!)!lill Nora bi?lmpoSi
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The 'a\ithprity {lillen to IQQsj\iloY~mjns Dgl'iles to establish nnes of
p,i'dcei.:li.ll"$l~ lilii.iiiiit! :.bYaol'lstiiUtiaB'!a1 'rights :and calee,iaw reqi.lJril'!!$ that
th~:vbf!' i"€!!iI~oniiiji$, J.:).tj(jitlQn~!ly,~f'\~i;ltoW/l A~ l~ Ifiti.;lildat!!to ensure
the ful! particJpatioi! "'Hili! !:lubJ)qah~ pi¢!l~IVl!itl1$ tllte~!ity .oHlie
decl~IOi'Htlaking!ptoC!js1i<; ~t l1i)htr~f? gC!Y!lrl1m~nt~fiiplaJl! i!ind
impedejh~ ~ff~cti\fEli1eS5 :a'noriah.irai Qf:liStaUCirior ,gove.rnment.

We ramaln. deeply tr'ot.lQI~~ kWAB 1:S.4~i'lf()vi~idn$wl1llch IIVOOldnullify
I:il'1acilbhoT!i:ioca! :~!]eJiqyif .....!~iJtln~ th~Qi&Pt!i;l~I~11oHhl:!t j!am - ill
pen;~ni.$ critic/sm W~lJCIlrtaltstt Tile "fiLlll and vbid" i:!.fQVIsiM$ oHlle
I3rowii ~o'f1:'11ii'stprlmi,il'i~y to sei. seide; ptitili(l decisiol'll'i made. II'l l!! secret
and lii'id!scld' ad '''''nl'le" .lJ:jr'Wli"~'" fib mhet i$fI'ec{i\fiO!rnmaiia.xlsw.. ..... .. s .....,<:1. ''''. .. Iv" .. II
I, ~'"'titlan' :"13 ~n~oi'l",,,,,·i:l n"'W 1:i''''lllia'W ph:;iliell'l"e \I"rttll'i!l'! a"!,.In PH. ~\lf' '"' . """, r""'" "" "" . V'" . • 1;1 I ,J'''Y
colifrOl!Eli'$iaJ ,pJli!?lip d.~di$iQ!:VlriWHIl:l11 :a.h.Y~PllillI,$r!l~fI ool'lteM thai
their ability ~ rommerit was iJufitalfe4.l'i:!r fhe wrong reason. TI':lI!i 'will
Cilfuseuhalii'iidable :disriJpUmv il1.1ile fOIlIa),(i'lI3Ulklrlof many IiIdlons
UMeffa!(~lipli"lli;igi's!ati\l~ b6die~ sltatelli1i1:iIl.

If yO\! wo~lciIiK!1! to oonta.cl me re.M~ding ~his lssue, pleaslSl (:;;iI1lms at
(662Jg04·14f~.

$ii1Cf;r~!Y,

CIT'\" 'QF DO\l1!N(:iV

,jjjij;;:r;
Flari'iariao Vasquez
Mayor

ce: Chlllif IiInd Members, AS$~mb~Ji'l~qalG9vemmel'lt Committee
Ar'lQSia Mapp, ASliiem.b!y tpl1;l' l3i;lyemmeht Cdll'!mi't1ee
iI\Imiam Weber, C(msllltant, AssemblY Republican Ca1Jc\ls
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Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 95814

RE: ASSEMIBLY JlIJ1lLL 194 (CAMPOS) - OPPOSE

Dear Assembly Member Campos:

On behalf of the City of Sacramento, we regret to inform you of our opposition to your Assembly Bill
194 which would subject individual members of a legislative body to a misdemeanor for violating a
portion of our state's open meeting laws, commonly referred to the Brown Act.

Under California's Brown Act, local agency governing boards (e.g., a city council) must adhere to a
variety of requirements including the allowance of individuals to provide public comment on items for
consideration. The Brown Act specifically references a prohibition of a legislative body for curtailing
criticism by members of the public. These requirements have been put in place in order for the public to
access the proceedings and comment on the actions of their local government agencies.

For decades, individuals have had and continue to have the ability to pursue litigation over an allegation
that a local agency violated the Brown Act, including curtailing public comment/criticism. More
recently, this mea oflaw was strengthened with the enactment of SB 1003 (Yeo) of last year which
enacts a process for bringing forth allegations of "past" Brown Act violations. In each of these legal
avenues, the ability to collect attorney's fees and other legal costs can be recovered by the plaintiff if the
violations are substantiated.

We see no reason for subjecting an individual (most likely the member of the legislative body who is
acting as chair) to criminal penalties for violation of this provision. The current provisions of the Brown
Act impose criminal liability sparingly - only where a member intentionally withholds information from
the public that he or she knows or should have known that the public was entitled to. This is consistent
with the BrO\'Il1Act's central goa] of transparency, and ensures that only conscious scofflaws are
threatened with criminal prosecution. AB 194 lacks these safeguards, and potentially subjects elected
officials to criminal penalties based on misunderstandings, differences of opinion, or other actions that
were not purposefully intended to violate the law.

9]5 I STREET 5'h FLOOR, SACRAMENTO, CA 95814-2604
PI! 9] G-BOR-7005 '" FAX 916-264-7680 .' jsrbenirer@cit),ofs:tcnlmento.org



We are troubled by AB !94, as it will have a chilling effect on any attempt to enforce reasonable
regulations for public comment such as the time limits for speakers.

We are equally troubled by AB 194's provisions which would nullify an action of a local agency if-
during the discussion of that item - a person's criticism was curtailed. The "null and void" provisions of
the Brown Act exist primarily to set aside public decisions made in a secret and undisclosed manner, for
which no other effective remedy exists. Unfortunately, AB 194 opens this new avenue to challenge
virtually any controversial public decision, in which any speaker can contend that their ability to
comment was curtailed for the wrong reason. Local governments cannot afford additional frivolous
lawsuits.

If you have any questions or concerns regarding our position, please do not hesitate to contact Randi L.
Knott, Intergovernmental Relations Officer at 916-808-5771.

Jay §Ie elllil'er
Chair, Law and Legislation Committee

cc: Honorable Darrel! Steinberg .
Honorable Roger Dickinson
Honorable Dr. Richard Pan
Members of the Assembly Local Government Committee
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ALAN FERNANDES
Chle~ l.e:9i$l~t4V&Representstive

January 14, 2014

Board of SUPSNison
GLORIA MOLINA
First !listric!

MAR~RIDlEY-THOMAS
""""nO Oiolric!
zev YAROSlAVSl<Y
Thlld Dil:itrict

OONKNA!lE
Fou~htli.lrict

MIOIiIIEL o. ANTONOVIOH
Fifth 01.'''<1

WILLIAM T FUJIOI<A
Chief E}(scuthle Officai

The Honorable KatohoAchadjlan, Chair
Assembly Local Government Committee
Slate Capitol. Room <W98
Sacramento, CA 958j4

All! 1$14(Campm.),As AmeIUI<!!«! 0111Ja.m.ll1l!y D, 201</'- OPPOSE
R",il1ltR~!llto the Brown Act
Set .Jai'1Juauy15, 2()114in Assembly local Gl:llfemml1int Comlll'littee

Dear Assembly Member Achee/jian:

The Los Angeles County Board of Supervisors opposesAB 194 (Carnpos).

The Ralph M. Brown Act (Brown Act) requires, with specified exceptions, that ali meetings of E! !ocal
i~isiative body be open and public, permitting an persons 10 attend and participate. The Brown Act
aliows local agencies to establish reasonable rules to manage and conduct public comment.
determining the time, place, and manner in which ree!nc/ions for public comment are permissibla.

AS i94 would expelid the authorization of a di!;trict attorney or interested party 10 ask a court to
determine that an act by a legislative body is null and void il Ihai body violated the requirement \0
prollide members of Ihe public an opportunity for comment or criticism.

The Los Angeies County Executive Office of the Board has determined that AS 194 could sigflificanll)!
impact the Board of Supervisors €Inc!the Executive Office by encouraging members of the public to file
court .dlont; against the Board of Supervisors, as well as against the dozens of County eommtsslons
and committees. For example, pursuant to AE 194, a person could file a court action at any time he or
she belielled a legislative body failed to adopt reasonable regulations that allowed Ihe public to directly
address the leglslatille body on any item of pUblic interest. As iii result. a IDea! body may be unable to
move forward with cri!ical and lime-sensitive ilems untillhe court issued a decision.

For this reason, ! respectively request your "NO VOle on AS 194. If you have any questions, please
contact me at (916) 441-7888,

Si:4::
Stephen Kawamura=-,----------
Legislalive f(epresentative

C: Assembly Member Nora Campos
Eaoh Member and Consultant, Assembly Local Government Committee

"To Enrich Uves Through EffectiVe And Caring Service"
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RETURN IMMEDIATELY

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
KATCHO ACHADJI.AN", CHAIR

MEASURE: ABl94
AUTHOR: Assemblymember Campos

STAFF CONTACT: Larry Sokol
PHONE: 319-2975 (direct)

319-2027 (main)

NOTE: .•T@aliow adequate time for committee staff t@analyze the bill, all committee worksheets shall be
returned to the committee no mtertil.iiln five (5) legislative days after delivery to the imtll«J>ll"S .ofiiice
(Committee Rule 1).

1) Origin of the bill:

a) Who is fue sponsor of this bill? What is the source of the bill? (What person, organization, or
government entity requested introduction? Please provide lit letter from the sponsor, iden~ them
as sueh.)

The author is the sponsor/source of the bill.

b) Has a-similar billbeen previously introduced (by any author)? If so, please identify the session, bill
number and disposition of the bill.

No similar bill that I was able to identify.

AB 1330 (1. Perez) of this session extends the public comment protections contained in Gov. Code
54954.3 to non-English speakers. using a translator.

SB 1003 (Yee), Chapter, 732, Statutes of 2Q12, created a process by which plaintiffs can secure an
enforceable commitment or a court declaration regarding past violations of the Brown Act by a local
legislative body. .

AB 176 (Silva), Chapter 88, Statutes of2009, was a technical code clean-up bill amending, but not
substantively changing, relevant sections of the Government Codeto this bill. This was preceded by AB
2299 (Silva) from the 07/08 session that was substantially similar to AB 176, but was vetoed.

Two other relevant bills that were introduced, but never heard in a policy committee, were AB 194
(Dymally) and AB 2428 (Canciamilla) from the 05106 session.

2) Please provide astatement of the author's purpose for the bill, which may be used in the Committee's
analysis, including illl dietail the problem or deficiency in the present law that the bill seeks to remedy, and
how the bill resolves the problem?

AB 194 is about the people's right to be heard and protecting their right to fully participate indecisions
made by local government.



For 60 years, the Brown Act has been a cornerstone of California democracy by ensuring that people can
comment on matters affecting their community. However, too often local agencies have inappropriately
curtailed this right and silenced individual's voices. Part of the reason for these actions is that the penalties
or remedies for violating this critical right are insufficient. ,:.

Ifan individual files Iicomplaint over being shut out, the local agency can simply promise they won't do it
again. The problem IS that the action of the agency had already been taken, usually several months before.
Meanwhile, nothing is done to make sure that the people and their voice were actually heard and considered
prior to a decision being made.

AB 194 uses an existing remedy for when the public's right to comment has been violated. First, it gives an
agency the chance to cure or correct the violation. This usually consists of having the particular issue
brought before the body again with appropriate time for public comment. Failing tocure or correct the
violation, an individual would be able to take their complaint, to a judge would could potentially void the
action taken by the agency. This two-tiered process already exists in the Brown Act for violations such as
failure to properly notify the public about meetings and abusing the provisions thatallow closed hearings.

3) Please attach copies of any background material, including any interim committee reports, in explanation of
the bill; state where such material is available for reference by committee staff. '

4) Please attach copies of letters of support or opposition from any group, organization, or governmental
agency. (PLEASE SUBMIT ONE ORIGINAL AND ONE COPY OF WORKSHEET WITH
ATTACHMENTS.)

Support letters are coming and will be delivered to the committee ASAP.
Opposition letters do not necessarily reflect the Jan. 2014 amended version of the hill. The opponents (most
of them) are aware of the submitted mendmrotg.

5) Ifyou plan substantive amendments to this bill prior to hearing, please explain briefly the substance of the
amendments to be prepared and bring what is taken to Legislative Counsel immediately to the committee
office. NOTE: ORIGINAL (SIGNED) PLUS 7 COPIES OF LEGISLATIVE COUNSEL
AMENDMENTS MUST BE RECEIVED IN COMMn"fEE OFFICE BY 5:11111)P.M. OF TIlE
MONDAY PRECEDING THE WEEK OF 1'HE HEARllNG (Committee RlII1e6(h)).

No amendments.other than those already submitted, planned prior to the hearing at this point.

6) How much time do you think will be necessary to consider this bill in the committee? 20 minutes

RETURN TO: ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
ROOM 157, 1020 N STREET (LOB) (pHONE: 319-3958)
ATTENTION: DIXffiPETTY FAX: 319-3959


