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OPINION

ORDER GRANTING IN PART AND DENYING IN
PART PLAINTIFFS' AND DEFENDANT'S CROSS
MOTIONS FOR SUMMARY JUDGMENT

[Dkt. Nog, 158 & 168]

Prosently before the court are Plaintift' and De-
fendant's Cross Motions for Summary Judgment. Having

considered the parties’ submissions, heard oral arpument,
and ordered supplemental brisfing, the court adopts the
following order, '

1. BACKGROUND

A. Factual History

- The Venice Beach Boardwalk (the "Boardwalk") is a
major tourist sttraction in the City of Los Angeles.
LAMC § 42.15(AX(1)(a). [*2] Xt is "historically signifi-
cant as a traditional public forum for its performance and
visual artists, az well as other free spesch activity.” Id.
During the summer and on weekends, the Boardwalk is
filled with street performers, including “instrumental
musicians, Singers, jugplers, acrobats, mimes, comics,
magicians, prophets, fortume tellers, and other assorted
enteripiners." City of Los Angeles Dep't of Recreation &
Parks, http:/fwwvr laparks.org/venice/venice jum  (last
visited Nov. 8, 2009). Plaintiffs are thirteen street per-
formers and artists who make their lving on the Venice
Beach Boardwalk by, among other things, dancing,
singing, painting, voicyeling, playing music, as well as
selling or accepting donations for items related fo their
performances, such as CDs, works of art, and T-shirts,

Over the years, the defendant the City of Los Ange-
les (the "City"), has adopted and-amended & number of
versions of Los Angeles Municipal Code ("LAMC™) §
42.15, in order to address ifs concern that vnregulated
vendmg negatively effects the character, safety, and
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economic vitality of the Venice Beach Boardwalk and
response to litigation. In 20035, the Ciiy suspended the
2004 version of § 42,15, [*3] in response to the legal
challenge raised in Venice Food Not Bombs v. City of
Los Angeles, No, CV 03-04998 DDP (8S) (CD. Cal.
20035), and later adopied ap amended version of the or-
dinance as part of a settlement agreement in 2006, The
settlement agreement was the culmination of infensive

meetings and negotiations between the parties and com-

munity stakeholders, with the aid of the Court, in an ef
fort to draft an ordinance that would address the City's
concerns about wregulated vending while protecting the
rights of those who engage in activities protected by the
First Amendment on Venice Boardwalk.

The City's adoption of the 2006 version of § 42,15
did not end all controversy concerning the vending ordi-
nance end further litigation ensued, On January 14, 2000,
this Court ruled in Ewnr v. City of Loy Angeles, 601 F.
Supp. 2d 1158, 1170-72 (C.D. Cal. 2009), that the 2004
version of LAMC § 42.15(C) was unconstitutionally
vague, because the exception to the vending ban for
"merchandise constituting, cerrying or making & reli-
gious political, philosophical, or ideological message or
statement which is inextricebly intertwined with mer-
chandise," presented “a real risk of arbitrary and dis-
criminatory [¥4] enforcement becanse it failfed] to pro-
vide sufficient guidance to those who would enforce it."
The Court did not reach the merits of the p}mnt:ffs' Tacial
void-for-vagueness challenge to 2 similar provision in
the 2006 version of the ordinance, finding that the plain-
tiffs lacked standing to raise the claim, Funt, 607 F.
Swupp. 2d o 1175,

In the face of such Hidgation, the Ciy again amended
§ 42.15, with the latest draft taking effect on May 18,
2008, In enacting the 2008 version of LAMC § 42.15,
the City found that (1) tourists are deterred from visiting
the Boardwalk because they are harassed by unregulated
vendors, (2) the limited amount of space on the Board-
walk should be assigned in order 1o avoid frequent alter-
cations, (3) vendors and their equipment impede the in-
gress and epress of emergency and public safety vehi-
cles, and (4) unregulated vending creates excessive and
annoying noise on the Boardwalk that negatively affects
nearby workers, visitors, and residents. LAMC §
42, 15(AYD(b)(I)-(vii). In response to these findings,
LAMC § 42.15 (2008) provides that "[ejxcept as specif
ically aliowed in this section, no person shal! engage in
vending" along the Venice Beach Boardwalk. [*5] Id. §
42.15(A).

The 2008 version of the ordinance divides much of
the available space in the heart of the Boardwalk into
individual spaces desippated ag P-Zone spaces and
-Zone spaces. Id, § 42.15(2). In the P-Zone spaces,
"persons can perform, engege in iraditional expressive

speech, and petitioning activities, and vend the following
expressive items. newspapers, .leaflets, pamphlets,
bumper stickers, patches, butions, or books created by
the 'vendor or recordings of the vendor's own perfor-
mances . . . " Id. § 42.15(2)(a). In the I-Zone spaces,
"persons may engage in. activities permissible in the
P-Zone, and also engage in vending of expressive items
created by the vendor, or the vending of expressive items
that are inextricably intertwined with the vendor's mes-
sage ...." Id § 42.152)(b).

With certain limited exceptions, anyone wishing 1o
use & P-Zone or I-Zong space during Pegk Season must
apply-for an anmual permit and enter infe a lottery system
by which spaces are assigned each day. Program Rules at
pp. 2-3. The person to whom the space is assigned has
priority to use the spacs. But, after 12:00 p.m., anyone
{with or without a2 permit) may use any unoccupied

space, so- long as [*6] she engages only in activities
approved for the P-Zones and relinguishes the space to
the permit-holder if she returns.

Outside of the P~ and I-Zones, anyons may engage
in any activity permitted In the P-Zones and vend ex-
pressive items “inextricably intertwined with the vendor's
message," 80 iong as she does not "set up a display table,
easel, stand, equipment, or ofher furniture, use 3 pusheart
or other vehicie . . . ." Id § 42.15(D)(1)}2). On the West
side of the Boardwalk, ouiside of the P and I-Zones,
anyone cen engage in any permitted P-Zoue activity as
long as it is "not vending and does pot subsiantially im-
pede or obstruct pedestrian or vehicular traffic, subject to
reasonable size and height restrictions on any table, ea-
sel, or other furnifure . , . ." Id. § 42.15(D(1)().

The ordinance and Program Rules aiso include noise
reguiations. LAMC § 42.15(F)1) provides that noise
levels must not exceed seventy~ﬁve decibels when
measured at a distance of twanty~ﬁve feet away or nine-
ty-six decibels when measured from one foot away be-
twesn nine o'clock in the moming and sunset. Further-
more, LAMC § 42.15(F)(4) bans the use of amplified
sound anywhere on the Boardwalk except in specially
[#7] designated P-Zons spaces between 17th Avenue and
Horizon Avenus and between Breeze Avenus and Park
Avenue, The Program Rules clarify that amplified sound
“iz permitted only in the designated spaces in the
P-Zones in the locations specified in Section 42.15 be-
tween 2:00 a.m, and sunset, and is prohibited afier sunset
and before 2:00 a.m.” Program Rules atp, 4,

Roliowing the City's adoption of the 2008 version of
§ 42.15, the Ninth Cireuit decided Berger v. City of Sear-
He, 369 F.3d 1029 (9th Cir. 2009} (e banc), holding that
a designated-performence-space and permitting svstem
egtablished by the City of Seattle for the Seattie Center
was facially unconstitutional under. the Frsr Amerndment,
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in.so holding, the court noted that the Supreme Court
"has repeatedly concluded that single-speaker permitting
requirements are not & constifitionally valid means of
advancing [the government's] interests because, typically
(1) they sweep too broadly, (2) they only marginally ag-
vance the govermnments asserted interests, end (3) the.
government's interests can be achieved by less intrusive
means,” Id af 1038 (internal citations omitted). While
acknowledging that such Supreme Court decisions in-
volved [¥8&] permitting requirements for door-to-door
solcitation, the comrt held that "it stands o reason that
such [single-speaker permitting] requirements would be
at least as’coustitutionally suspect when applied ‘to
speech in & public park, where a speaker's First Amend-
ment protections reach their zenifh, than when apphad 0
speech on & citizen's dodrstep where substantial privacy
interests exist." Jd ar 1039, As a resuit, the court stated
‘that it was "not surprising that we and almost every ofher
cirenit to have considered the issue have refused to up-
hold registration requirements that apply to individual
speakers or small groups in a public forum." d.

Shortly after the Ninth Cirenit published its decision
in Berger 569 F.34 1029, Phintiffs filed this lawsuit
raising facial and as-applied chellenges to the 2006 and

2008 versions of LAMC §42.15 and its implementing
Public Expression Permit Program Rules ("Program
Rules") (revised April 2, 2008), arguing that they violate
the First and Fourteenth Amendments. The facial chal-
lenges to the 2008 ordinance -at issue here appsar to be
threefold: First, Plaintiffs argue that the permitting and
designated performance space system is not & resscnable
[#9] time, place and manner resiriction and grants unbri-
died discretion to licensing authorifies. Second, Plaintiffs
assert that the ordinance's use of the phrase “inextricably
infertwined" renders it uncobstitutionally vagus. Third,
Plaintiffs claim that the amplified sound ban is not &
reasonable time, place, end manner restriction.

Int order to voice their concerns over the ordinance
and its enforcement, Plaintiffs Dowd and Salisburg be-
gan attending Los Angsles City Council meetings and
speaking during public comment sessions. Plaintiffs
Dowd and Saltsburg -reise facial and as-applied chal-
lenges to the City Council's Rules of Decorum.

B. Procedural History

On October 8, 2009, the City filed a motion to dis-
miss the facial challenges to LAMC § 42.15 (2008) on
the gréunds that the ordinance is comstitutional on iis
face. The court denied the motion to dismiss with respect
Plaintiffs’ facial challenge fo the permitiing system and
the amplified sound ban, and granted it with respect to
Plaintiffs’ facial challenge to the vending ban, holding
that they did not have standing to pursue such 2 claim,
On October 16, 2009, Plaintiffs filed a motion for pre-

liminary injunction. The court granted the injunction
[*10] as to the amplified sound ban and the permitting
and lottery system, end denied it as to the rules of deco-
rurn, the limitation of boardwalk activities at sunset, the
height prohibition, and the rotation requirement.

The parties have now filed cross-motions for sum-
mary judgment on the constitutionality of the 2008 Or
dinance, the amplified sound ban, the limitation of
boardwalk activities after sunset, the height: limitation,
and the rules of decorum,

I LEGAL STANDARD

Summary judgment i¢ appropriate where the plead-
ings, depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show
“that there Is no genuine dispute as to any material fact
and the movant is entitled to judgment as & matter of
faw." Fed R Civ. P. 56(a). A party secking summary
Judgment bears the initial burden of informing the court
of the basis for its motion and of identifying those por-
tions of the pleadings and discovery responses that
demonsirate the absence of a genuine dispuic of material
fact. Celotex Corp. v. Catrett, 477 US. 317, 323, 106 8.
Cr, 2548,.91 L. Ed. 24 265 (1986). All reasonable infer-
ences from the evidence must be drawn in favor of the
nonmoving party. See Andersor v. Liberty Lobby, Inc,
477 U.S. 242, 255, 106 8 Ct, 2505, 91 L. Ed 2d 202
(1985}, [*11] If the moving party doss not bear the
burden of proof at trial, it is entitled to summary judg-
ment if # can demonstrate that “thers is an absence of
evidence to support the nonmoving party's case.” Ce-
lotex, 477 U8, at 325.

Once the moving party meets its burden, the burden
shifts to the nonmoving party opposing the motion, who
must “set forth specific facts showing that there is a gen-
uine igsue for trial." dndersom, 477 U8 of 256, Sum-
mary indgment is warranted if 2 party "fails to make =
showing sufficient to estgblish the existence of an ele-
ment essential fo that party's case, and on which that
party will bear the burden of proof at trial,* Celotex, 477
UE af 322, A genuine issue exists if "the evidence is
such that a reasonable jury could refurn & verdict for the
nonmoving party,” and material fects are those “that
might affect the outcome of the suit under the governing
law." Anderson, 477 US. af 248. There is no genuine
issue of fact "[wihere the record taken as a whole could
not lead a rational trier of fact to find for the non-moving
pariy." Matsushite Elec. . Indus. Co. v. Zenith. Radio
Corp., 475 U.S. 574, 587, 106’3 Ch 1348, 89 L. Ed 2d
538 (1986).

It is not the court's task "to scour the record in search
[*12} of a genuine issue of triable fact." Keenan v. 4llen,
Q1 F.3d 1275, 1279 (Oth: Cir. 1996). Counsel has an ob-
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ligation to lay out their support clearly. Carmen v. San
Francisco Unified Sch. Disz, 237 F.3d 1026, 1031 (9th
Cir. 2001}, The court "need not examine the entire file
for evidence establishing e genuine issue of fact, where
the evidence is not set forth in the opposing papers with
adequate references so that it could conveniently be
found.” Id.

II1. DISCUSSION

A, 2006 Ordinsnce |

The statute of limitations for suits under 42 US.C §
1983 is governed by state law applying to tort actions for
the recovery of damages for personal injuries. Silve w
Crain, 169 F.3d 608, 610 (9th Cir. 1999). Tn California,
the statute of limitations for such personal injuries is two
years, Cel. Civ. Prac. Code § 335.1. "Generally, the stai-
ute of Emitations begins to run when a potential plaintiff
knows or has reason to knew of the asserted injury." 4e-
tion Apartment Ass'n, Inc. v. Santa Monica Rent Control
Bd, 506 F. 34 1020, 1026-27 (%th Ciz. 2007}, quoting De
Anza Properties X, Lid v. County of Santa Cruz, 936
F.2d 1084, 1086 (%h Cir. 1991). For facial challenges,
the two year statute of limitations [*13] runs from the
date that the challenged statute or ordinance went into
effect, regardless of when a plaintiff learns of the énact-
ment. Acfion Aparimernt Ass'n, Inc., 509 F.3d ai 1627
(9th Cir. 20067)(internal citation and quotation marks
omitied) ("Given the general rule that the statute of Emi-

. tations begins to run when a potential plaintiff knows or
has reason to know of the asserted injury, it stands to
reason that any facial injury to any right should be ap-
parent upon passage and enactment of a statute.")

The 2086 Ordinance became effective on March 25,
2006. (City Mot., Exh. 301.) Plaintiffs filed this action
on September 16, 2009. Thus, their facial challenge to
the 2006 Ordinance was filed more than a year affer the
statute of limitations period had expired and such & chal-
Ienge is time-barred.

‘The as-applied ¢laims are likewise time-barred. Any
acts that took place prior to September 16, 2007, and that
give rise i¢ an as-applied challenge would be
time-barred. Because the 2006 Ordinance was suspended
in July 2007 (FAC { 50), any act of enforcement of the
2006 Ordivance would have faiken place’ prior fo July
2007, and would necessarily be time barred.

For these reasons, the court GRANTS [*14] sum-
mary judgment in favor of Defendant on all claims relat-
ing to the 2006 ordinance,

E. Permit and Lottery System

"A pemitﬁng‘feqnirament is a prior restraint on
speech and therefore bears a ‘heavy presumption’ against

its constitutionality.” Berger, 569 F.3d at 1037 (interna)
citation omitted). "The presumptive invalidity and offen~
siveness” of such systems "stem from the significant
burden they place on free speech. Both the procedural
hurdie of filling out and submitting a written application,
and the temporal hurdle of waiting for the permit to be
pranted may discourage poiential speskers.” Id o
1037-38 (internal citation and guotation marks omitied).
Even where the government has 2 significant interest, the
Supreme Court has concluded that "single-spesker per-
mitting requirements are not a constitutionally wvalid
means of advancing those interests because, typically, (1),
they sweep too broadly . . . (2) they only marginally ad-
vance the government's asserted interests, . , . and (3) the
government's interests can be achieved by less intrusive
means." fd. af 7038, "Although the Supreme Court has
not addressed the validity of single-speaker permitting
requirements for speech in'a [*15] public forum, it
stands to reason that such requirements would be ot least
as constitutionally suspect when applied to speech in a
public park, where a speaker's Firss Amendment protec-
tions reach their zenith." /d ar 7039. The “venerabie
tradition of the park as public forum has . . . g very prac-
tical side to it as well: parks provide 4 free forum for
those who cannot afford newspaper advertisements, iele-
vision infomercials, or biltboards." Grossman v. City of
Portland, 33 F.3d 1200, 1205 (9th Cir. 1994).

Monetheless, “local governmenis can exercise their
substantial interest in regnlating competing uses of tradi-
tional public fora by imposing permitting requirements
for certain uses." Sarta Monice Food Not Bombs v. San-
ta Monica, 450 F.3d 1022, 1038 (9th Cir, 2006). A local
government may issue reasonable regulations governing
the time, place, or manner of speech. Berger, 569 F.3d at
1036. "To be upheld as & constituiional time, place or
manner restriction, a permit requirement applying to
First Amendment [¥16] activity in a public park must
(1) be content neutral, (2) be narrowly tailored to serve 1
significant governinent interest, and (3) leave open am-
ple eltenative channels of expression." Grossman, 33
F.3d or 1205. "When the Governument restricts speech,
the Government bears the burden of proving the consti-
tutionality of its actions." Un#ted States v. Playboy Eni-
pi't Gry, Inc., 528 US. 803, 804, 1205, Cr. 1878, 146 L.
Ed 2d 865 (2000). See also Berger, 569 F.3d at 1048,
Kubav. I-4 Agr. Ass'n, 387 F.3d 850, 838-63 (9th Cir.
2004).

This court granted a preliminary injunction with re-
spect to the penmit and lottery system, finding that in
light of the Ninth Circuit's decision in Berger v. City of
Seaitle, 569 F.3d 1029 (2009}, "the permit requirement is
lilely to violate the Firsr Amendmert” {2010 Order at
26.) Berger concerned a permitting system employed by
the 80-acre Seattle Civic Center which, among other
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things, required street performers to obiain permits be-
fore performing anywhere at the Center and t© wear a
badge while performing, and limited street performances
1o sixteen desipnated locations. Jd ¢ 1035, The court in
Berger rejected the argument that the permitting system
promoted the government's jnterests [*17] in deterring
wrongful conduct by threatening the loss of 2 permit and
by identifying rulebreakers so as to notify them of al-

leged violations. Jd. af 1044. The cowt held that such -

goals could be accomplished just as effectively by re-
quiring a person observed violating the rules to identify
herself and an after-the-fact penalty, such 25 the loss of
the right to perform or a fine. Id at 1043,

The Berger court did not strike down the gixteen
desipnated performance locations, noting that "the delin-
eation of performance areas, particularly In the most
sought~after locales, might pass constitutional muster on
i more developed factual record.” Id. ar 1043, The court
held thet the City submitted mndisputed evidence that
before the Jocation restriction, there were weekly com-
plaints from park tenant about street performers blocking
entranceways and egresses, and the location ruje did
promote the City's inferest in reducing these problems.
Id at 1049. Tt found en issue of fact as fo whether the
location restriction left "ample alternative chemnels for
comrounication.” Id.

" The pérmitting and lottery system in this case differs
in several respects from the system struck down in Ber-
ger. First, street [*18] performers may still perform
anywhere else on the Boardwalk, although they are lim-
ited in terms of what items they can use (i.¢., they cannot
use pushcarts or tables elsewhere). Second, the Iotiery
systemn assigns spaces to a particular person (or large
performance group) for a particular day. However, afier
12:00 p.an. each day any person, with or without & per-
mit, may use an unoccupied P-Zone space and any per-
son with an I-Zone permit may use an unoccupied I+Zong
space, so long as she relinguishes the space should the
lottery winmer retarn. Third, insofar as an applicant seeks
en I-Zone permit, she is required to discloss (1) her name
end mailing address, (2) a description of the goods or
merchandise for which she seeks a permit, and (3) 2 dec-
laration that the goods or merchandise are expressive
items mextricably intertwined with the applicant's mes-
sage.

This cowst determined that the permitting and lottery
system was likely unconstituiional because “[ffhere is no
‘explanation as to why this system manages conflicting
claims to limited space any more effectively than 2 sim-
ple first-come-first-served rule.” (2010 Order a1 26.) The
court now cansiders whether the City has met iis burden
[¥19] of showing thatl the permit system is narrowly tai-
lored to promote its interest.

1. Content-Neutrality

"A regulation is content-based if either the underly-
ing purpese of the regulation is to suppress particular
ideas o, if the regulation, by its very terms, singles eut
particular content for differential treatment.” Reed v,
Town of Gilbers, AZ, 587 F.3d 966, 974 (9h Cir
2009)(quoting Berger, 569 F.3d at 1051).

Plaintiffs argue that the Ordinance is content-based
because in the P~-Zone spaces, persous can perform, en-
gage in traditional expressive speech, and petition, but
cen vend only certain expressive items: “newspapers,
leaflets, pamphlets, bumper stickers, patches, buttons, or
books ereated by the vendor or recordings of the vendor's
own performances." LAMC § 42.15(2)(a). In the I-Zone
spaces "persons mey engege in activities permissible in
the P-Zone, and alsc engage in vending of expressive
items oreated by the vendor, or the vending of expressive
items that are inextricably intertwined with the vendor's
message.” Id. § 41.15Q2)(b). Plaintiffe argue thet these
require an officer to exarmine the content of the speech in
order to determine whether it is permissible, because an
officer [*201 must consider what matter qualifies as
“newspaper," "leaflet” or “pamphlet”; whether an.item
has been “created, written or composed by the vendor";
whether an item is “inherently communicative"; whether
an item has "nominal utility apart from its communica-
tion"; and other aspects of the speech. (Dowd Mot. a
13-34.)

Plaintiffs argue that such determinations are con-
tent-based by anelogy 1o Forsyth County v. Nationalist
Movement, 505 U5, 123, 112 8. Cr. 2395, 120 L. Ed 24
101 (1992). There, the county of Forsyth, Georgis,
passed an ordinance that allowed the county to adjust the
fee for demonstration permit "in order to meet the ex-
pense incident to the administration of the Ordinance and
to the maintenance of public order in the matier #-
censed." Id ar 127. The Court determined that the ordi-
nance was content based because “the fee assessed will
depend on the administrator's measure of the amount of
hostility likely to be creeted by the speech based on ifs
content. Those wishing to express views unpopular with
botile fhrowers, for example, may have to pay more for
their permit.” Id at 134,

Here, none of the cheracteristics en officer must
consider is based in the subject matter of the message.
Determining whether s piece [*21] of literature is 2
"pamphlet" or a t-shirt, for instance, involves a consider-
ation of form rather than content; the message conveyed
is immaterial. While an officer must discern whether an
object is inherently communicative, the mquiry is only
whether the object is inberently communicating any
message, not whether the object is communicating a
message on & specific topic. Unlike Foti v. City of Menlo
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Park, 146 F.3d 628, 635-34, where a city prohibited the
posting of signs on public property with the exception of
signs containing certain content (real estate open houses,
safety and traffic notices, etc.), here the Ordinance does
not target or privilege any particular message. Thus the
Ordinance is not content based in the traditional sense of
privileging or discriminating sgainst certain topics.
While it is by no means obvious whether certain objects
are inherently commmnicative, even the close cases
would depend not on the topic of the message but on the
nature of the objest.

' The court finds that the 2008 Ordinance is not con-
tent based. '

4. Narrow Tailoring

The City hes met its burden in demonstrating that
the 2008 Ordinance responds to a significant government
interest. The 2008 Ordinance [*22] contains the fol-
lowing fndings;

‘The amount of space on the Boardwalk
that is available for performing and visual
artists and for political advecacy is lim-
ited due io the size of the Boardwalk and
the large crowds of visitors that the
Boardwalk attracts. Due io the limited
amount of space, umregulated vending
along the Boardwalk prevenis many per-
soms fom engaging in performance, art,
advocacy or other expressive activities.

‘Prior to the City's Board of Recreation
and Parks Commission establishing a
program for assignment of spaces, umreg-
ulated vending resulted in conflicting
claims for the availebie space. There wers
numeyous altercations. over the locations
and amounts of space that any one person
or organization could use. Frequently, the
altercations became violent, requiring law
enforcement response o preserve the
public peace. Persons wishing to securs
spaces often arrived prior to dawn and
created loud noises in setting up their dis-
piays, thereby disturbing the public peace
and requiring a law enforcement response.
Unregulated, the Boardwalk became a
place where only the strongest and sarliest
arrivals could secure space to exercise
their rights of free expression without
threat [*23] of infirnidation. It is, there-
fore, necessary to regulate the vse of the
limited space on the Boardwalk to prevent
conflicting claims for the space and to gl-
locate the imited space available fairly to

all who desire to use it for lawful purpos-
es.

LAMOC (2008) § 42.15(AY D)), The court accepts
these findings as evidence of a signifieant government
interast. "As a general matter, courts should not be in the
business of second-guessing fact-bound empirical as-
sessments of city planners.” City of Los Angeles v. Ala-
mede Books, Inc., 335 U.S. 425, 451, 122 8. Cr. ]728,
132 L. Ed. 2d 670 (2002)(J. Kennedy concurring). See
also dlameda Books, Inc. v. City of Los Angeles, 631

F.3d 1031, 1042-43 (9t Cir. 2011). Plaintiffs have pre-

sented no evidence creating an issue of fact in this re-
spect,

The City must also present evidence that the Ordi-
nance was narrowly tailored to advance this interest, On
its face, the Ordinance was. crafied to remedy the prob-
lems identified in the findings, Unlike the ordinance in
Berger, the 2008 Ordinence was a gpace allocation sys-
tem which assigned performers to particular spots to ef
fectively distribute the Hmited space of the Boardwalk.
The permits combined with the lottery system provided a
mechanism [*24] for officers o resolve disputss about
space allocation in a nevtral manner. The lottery system
was also designed to discourage pre-dawn arrival at the
Boardwalk in order to secure a space, and to expand the
pool of potential performers to include speakers who
might not assert themselves in a frgt-come-firgt-sérve
situation. The ordinance thus appears to be carefully
crafted to resolve the probleme identified in the findings.
*[Tlhe regulation responds precisely to the substantive
problems which legitimately concern the Government.”
Clark v. Cmity. jor Creative Now-Vioience, 468 U5 288,
297, 104 8. Ct. 3065, 82 L. Ed 2d 221 (1984)(internal
citations and quotation marks omitted),

The City presents some evidence that the permit
systemm managed space more sffectively than .the
first~-come-first-serve system. The City cites a declaration
from Vicior Jauregui, Senior Recreation Director II
within the City of Los Angeles Department of Recreation
and Parks, stating that “[tThe space allocation system
with the lottery eliminated many of the prior disturb-
ances and problems over spaces. It also allowed those
who could not arrive at the crack of dawn or who were
not the most aggressive to have a chance 1o be assignsd a
space at [*25] the Boardwalk" (Jauregui Decl. ¢ 8.)
Jauregui also stated that with space assignment thwough
the permit and lottery, "City staff hed & neutral way to
determine who was entifled to the space by looking at the
lottery results.” (Id. 99.)

Plaintiffs present evidence that a performer who did
not obtain & permit through the lottery would not have &
permit for & seven days or had {o wait unti} 12:00 pamn. to



Page 7

2013 U8, Dist. LEXIS 111435, *

obtair a space. (Dowd Decl. § 10.) Performers did not
always obtain spots, (See e.g. LaGrossa Decl. 9 10, stat-
ing that he obtained spots 60% of the time.} Plaintiff
Demian asserts that his income was reduced because he
could not use his amplifier in all spots and did not always
get 8 spot where amplificatior was permitted. (Deminn
Decl, § 33.)

© Plaintiffs also present declarations to the effect that
the Ordinence increased tensions among them. See e.g.
Demian Decl. § 14 (“Because of us being cramped to-
gether like that {in the large performance spaces], there

would be a lot of anger sometimes"), LaGrossa Decl. §9-

("[Tlhey put us like crabs in & barrel, and so naturaily
there's going to be fighis.™), Brown Decl. 9§ 11, noting
that there were still disputes with the permit system, but
now [*26] they are between "people trying to get spaces
to sell things."). ’ '

1 The City objects to these staiements as opin-
jon rather than fact and therefore inappropriate
for declarations. (City's Objections to Plaintifiy’
Declarations.) See Fed R Civ. P. 56(c) ("An af-
_fidavit or declaration used to support or opposs &
" motion must be made on personal knowledge, set
out facts that would be admissible In evidence,
“and show that the affiant or declarant is compe-
tent to testify on the matters stated."} and L.R. 7-7
("Declarations shall contain only factual, eviden-
tiary matter and shall conform as far as possibie
to the requirements of F.RCi.P. 56(c)(4).") The
court finds that the declerations are based on the
performers' firsi-hand knowledge of the interac-
tions among performers on the Boardwalk and is
therefore admissibie,

Plainfiffs’ evidence shows that there was some ften-
sion on the Boardwalk among performers, but this does
not create an issue of fact as fo whether altercations de-
creased; as the Cify points out, there could be fower al-
tercations and nolse disturbances alongside some ten-
stons and altercations among performers. In addition, the
City is not reguired fo achieve its substantial interest
[*27] with the least speech-restrictive alternative, Clapf,
468 U.S. ar 299, Plainiiffs' evidence is not persussive in
demonsirating that the Qrdinance was speech restrictive;
it shows insiead ihat Plaintiffs had objections to certain
aspects of the Ordinance. That does not necessarily
amount to e restriction on speech.

3. Alternative Channels of Exprassion

As the court pointed out in s 201¢ Order, another
important difference between this Ordinance and the one
in Berger is that in Berger, the park required a permit for
performers who wished to perform anywhere in the park,
Here, the permit is required only for those performers

who wish to set up their equipment and remain in a
one-mile stretch of the Boardwalk, Performers are free to
express themsslves without using a table or other equip-
ment within that one-mile arez, They may occupy spaces
that are not occupied after noon each. day, provided they
reliniguish the space if the person to whom It was as-
signed appears. Additionally; they may set themselves up
on the Boardwalk outside that one-mile area withont
obtaining & permit.

2 Initself, the fact that performers could set up
tables for speech ouiside the ons-mile area would
aot provide [*28] a sufficient alternative chan-
nel of communication. Although one mile is a
iimited slice of the Boardwelk, it is nonetheless a
significant area, especially for a person who
wished to express’a message to s broad an audi-
ence as possible.

The Ordinance thus provides alternative channels of
expression.

4. Vagueness challenge

The comrt previously found sthat Plaintiffs do not
have standing to challenge the vending ban as void for
vaguensss because of its exception for expressive items
thet are 'inextricably intertwined' with the speaker's mes-
sage. (2010 Order at 11.} The court found that "Plaintifis
engage in activities thai do not fall within the ambii of
the anti-vending regulations, as they ave street perform-
ers who engage in iraditional expressive speech, vend
exprassive itemns they have created, and sell recordings of
their own performances. In fact, none of the Plamtiffs
claims to bave been chilled from performing or vending
any items based on the anti-vending regulations.” (2010
Order at 11-12.) The court therefore dismissed Plaintiffy'
facial void-for-vagueness challenge to the vending ban
and its exception for expressive items “inextricably in-
tertwined" with the speaket's meszage, [*29] Id. at 13.
The court nonetheless indicated that “insofar ms the
Plaintiffs argue that the permitiing scheme grants wnbri-
died discretion to licensing officials because of itz in-
corporation of the 'nexiricably intertwined' standard, that
claim survives the City's motion to dismiss.” (Id. at 13
2.}

Plaintiffs assert that "[o}n the more fully developed
record, Plaintiffs have standing to challenge the vending
ban as void for vagueness. Plaintiffs engage in activities
that fall within the ambit 6f the anti-vending regulations
despite the fact that they are aiso sireet performers who
engage in fraditional expressive speech. Plaintiffs do
claim to have been chilled from performing or vending
any items based on the police harassment and enforee-
ment of the anti-vending reguiations.” (Dowd Mot, af
24} They also assert that they are challenging the
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vagueness of other terms in § 42.15, inchuding “inher-
ently comrnunicative,” “nomingl utility apart from its
commmunication," "some expressive purpose,” and "dom-
inent" non-expressive purpose, (Id.)

Despite these assertions, Plaintiffs fail to distinguish
these claims from the claims disniissed by this cowt in
the 2010 Order or to point to those portions  [¥30] of the
‘more fully developed record" that purportedly give
them standing to challenge the vending ban despite the
previous dismissal of this claim. Noting that “Plaintiffs'
Declarations amply demonsirate & 'serious interest in
subjecting themselves to' the challenged meesure, and
that the City ig 'seriously intent on enforcing the chal-
ienged measure' against them" without pointing to facto-
al evidence It the record Is insufficient to establish 2
genuine issue of material fact. (Dowd Reply at 4.) Nor is
it sufficient for Plaintiffs to state that "[gliven the Himits-
tions of space, all of those facts [in the Statement of Un-
controverted Facts and Conclnsions of Law] cannot be
repeated here and the Court is encouraged to review ihe
Declarations and the Statement in detall.” (Dowd Mot, &
2.3 &t is not the court's iask "to scour the record in search
of a genuine issue of triable fact," Keenan v. Alian, 91
F.3d4 1275, 1278 (9th Cir. 1996}, Counsel has an obliga-
tion to lay out the support clearly. Carmen v. San Fron-
cisco Sch. Dise, 237 F.34 1026, 103 (%th Cir. 2001).
The court “need not exatnine the-entire file for evidence
establishing » genuine igsue of fact, where the evidence
is not set  [*31] forth in the opposition pavers with ade-
quate references so that it could conveniently be found.”
id.

The court finds that Piaintiffs’ vagueness chalienge
was previously dismissed and that Plaintiffs have failed
to present evidence sufficient fo cause the court to take
up the issue again,

., Amplified Sound Ban

The use of a sound amplification deviee is protected
by the First Amendment. Saiov. New York, 334 U8, 558,
361, 68 8. Cr. 1148, 92 £, Ed 1574 (1048}, As discnssed
above, "the Ciiy has ihe burden of justifving the re-
striction on speech." Kiein v. City of San Clemente, 584
F.3d 1196, 1201 (9th Cir. 2009). In order for a regulation
of amplified sound to comport with the First dmend-
ment, it must (1) be "justified without reference to the
content of the regulaied speech,”™ (2) be "narrowly tai-
lored to serve a significant government interest,” and (3)
"gave open ample aliernative channels for communica-
Hion of the information.'"" Werd v. Rock Against Racism,
491 U.S. 781, 781, 108 & Ci. 2746, 105 L. Ed 2d 667
(1089}  (quating Clerk v, Caty. -for Crewive
Now-Violence, 468 U.S. 288, 293, 104 8. Cr. 3065, 82 L.
Ed 24221 (1984)).

LAMC § 42.15(F)(4) and the Program Rules ban the
use of ampiified somd anywhere on the Boardwalk ex-
cept in specially designated P-Zone spaces between 17th
[#32] Avenue and Horizon Avenue and betwsen Breeze
Avenue and Perk Avenuwe. (2008 Ordinance, §§
42, 15(1))(2)(::} and (F).) Fxﬁy—sn{ out of the 103 P-Zone

© spaces were in the area in which amplified sound was

permitted. The ordinance also allowed the City io issue
special evenis permits for amplified sound. (2008 Ordi-
nange, § 42.15(F)6).)

The City now ssserts that the amplified sound ban s
intended not only to protect residential areas from excess
noise, but also to balance the expressive needs of various
Boerdwalk users, (2008 Ord. 42.15{A)1)(b). It ponis
out that there are other noise regulations epplicable 1o the

- Boardwalk as 2 whole and thst the 2008 Ordinance ad-

dressed the use of ampiified sound as “one of numerous
issues involving vendors and performances" on the
western side of the Boardwalk. (City Reply at 21.)

The cowrt finds that although the city has an interest
in balancing the expressive needs of various Boardwalk
nsers and in regulating the noiss levels on the Board-
walk, this ordinance is not narrowly tailored because it
targets only one aspect of ‘fhe problem, namely, the
sound emanating from the west side of the Boardwalk, It
does not address soumnd amananng from the east side
[*33] or from visitors.

The amplified sound ban thus places the burden of
achieving the government's. purpose upon one group.
“TAlthough the chosen restriction need not be the least
restrictive or least intrusive means available to achieve
the govermment's legitimate interesis, the existemce of
obvigus, less burdensome alternatives is s relevant con-
sideriion in determining whether the 'fit' betwesn ends
and meens is reasonable." Berger v. City of Seatle, 569
F.3d ar 1041, Performers in the sighi most norfhern
blocks of the Boardwalk are banned from using any am-
plification. This ban intrudes on those performers' at-
tempts to make themselves heard. See .5, Demian Decl.
4 9 (stating that the amplified sound ban made it too dif
ficult to perform acoustically becanse it is impossible to
“project” enough to be heard). The obvious less restric-
tive aliernative to the absolute amplified sound ban is a
decibei iimit thet would apply to all users of the Board-
watk, on both sides. The Boardwalk already has 2 Gecibel
limit of 75bDA at 25 feet and 96 dBA et one foot,
LAMC § 42.15(F). If the overall sound leve] is the prob-
iemn the Ordinance is meant 1o address, the obvions less
restrictive alternative is  [*34] for the City to decrease
the maximum decibel limit on both sides of the Board-
walk, rather than barring all amplification by petformers
on the west side.
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The court finds that the amplified sound ban is not
narrowly tailored and therefore facially unconstitutional.
The comwt GRANTS summary judgment in favor of
Plaintif¥s on this issue.

3. Height Limitation

The 2008 Ordinamce includes a height restriction:
"No person shall place or allow any item {except an um-
bréfla or other sun shade} exceeding four feet above
ground in soy designated space .
(2008) G(2)(b). See also Program Rules, Public Expres-
sion Program Reguistions, p.6.) Although regulating
equipment, this section of the Ordinance arguably con-
sirains communicative conduct and therefore is subject 1o
2 challenge under the First Amendment. Viasak v. Supe-
rior Cowrt of Californic ex vel. County of Los Angeles,
329.F.3d 683, 687 (9th Cir. 2003). Again, the City bears
the burden of demonstrating that the Ordinance "advane-
es & substantial governmental interest and that it is nar-
rowly tailored to prevent no more than the exact source
of the 'evil’ it seeks o remedy.” Edwards v. City of Coeur
d'dlene, 262 F.3d 856, 863 (th Cir. 2001)(quoting
[*35] Frishy v, Sehuliz, 487 U.S. 474, 485, 108 8. C.
2495, 101 L. Bd. 2d 420 (1988)).

The 2008 Ordinance includes the foliowing findings:

(iv) The vendors and their equipment
may impede the ingress and egress of
emergency and public safety vehicles by
creating physical obstacles to emergency
response and administration of zid o
those in need of immediate medical atten-

- ion and to victims of criminal activity. It
is therefore necessary to regulate vendors
and their use of equipment to avoid inter-
ference with emergency response vehicles
that provide assistance 1o individuals with
medical needs and victirus of criminal ac-
fivity.

(vi) Unreguniated vending canses vis-
ual clutter/blight along the Boardwalk,
impedes the views of the beach and the
Bacific Oecean, and threatens the City's
ability o aitract tourists and preserve
businesses alomg the Boardwalk. Tt is
therefore necessary to regulate the number
of vendors, the size of their equipment,
and displays, and the location of vending
activity.

Sec. 42.15 A.1.(b}.

. " (Section 42.15

As discussed above, the City has the burden to
demonstrate that the Ordinance is narrowly tailered to
promote 8 significant interest, The City presents evi-
dence that it has s substantial interest, as staied In the
Ordinance's [¥36] findings, in facilitating emergency
access and reducing visual clutter. See Honoluly Weekly,
Inc. v. Horris, 298 F.3d 1037, 1045 (9th Cir. 2002)

("both the Supreme Court and this Comt have found that
‘aesthetics can be a substantisl governmental interest.");

Members of City Council of City of Los Angeles v, Tax-
papers for Vincent, 466 U.S, 789, 805, 104 §. C1. 2118,
80 L. Ed 2d 772 (1984)°It is well gettled that the state
may legitimately exercise its police powers to advance
esthetic values.™).

Plaintiffs argue that the height resiriction is not nar
rowly taflored to achieve those interests because it im-
poses & significent burden on performers, who ofien use
microphone stands, musical instruments, and other props
such as ladders, which are higher than four fest, They
also argue that it is irrations] insofar zs it makes oo ex-
ception for umbrellas.

In Viasak, cited by the City, the Ninth Circuit up-
held Los Angeles Municipal Code section § 55.07, which
prohibits the “carrying or possession of certain ‘demon-
stration equipment’-reciangular wooden picces more than
14 inch thick and 2 inches wide, or non-rectangular
pieces thicker than 3/4 inch." Viasak, 329 F.3d at 686.
The court found that, unlike a broad ban on all signs
[*37] attached to wooden or plastic handles, this ordi-
nance ‘was "narrowly tailored io mest the substaniial in-
terest in public safefy," that "[iJhe dimension restrictions
. ... are not substantially broader than necessary o
achieve the government interest,” and that the ordinance
did mot ¥deprive[] demonstrators of aliernstive means of
communication.” Id ar 690. The court found that the
ordinance was nerrowly failored because it advanced the
public safety Interest by limiting the size of handles that
could be used as weapons while siill allowing demon-
strators to comynunicate their message in the form they
chose {placards),

Here, the City does not explain why & four fest re-
siriction, as opposed to a three feet or a six feet re-
striction, advances ifs interest. Nonetheless, "particularly
where conduct and not merely speech is involved, . . | the
over-breadth of & statute must not only be real, but sub-
stantial as well, judged in refation to its plainly Jegitimate
sweep." Broadrick v. Oklahome, 413 US. 601, 615, 93
8 Ci 2908, 37 L. Ed. 2d 8§30 (1973}, Here, the reguls-
tion, while limiting some speech, is not substantally
overbroad; Plaintiffs have some Hmitations on thelr per-
formances - they caonot use microphones of a certain
[*38] height, and performers accustomed to performing
from ladders are ungble 1o do so - but the Hmitations
feave ample channels of communication while advancing
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the City's interests. The limitations placed on Plaitiffs'
performances are not so subsiantial as to lead the court to
micromanage the City's regulation of public safety and
assthetics,

The court GRANTS summary judgment in favor of
Defendants on this jssue.

4. Rotation Reguirement

The 2008 Ordinance allocates § of the 105 spaees in
the P-Zone to large act/performance groups that draw an
audience '0f 25 or more persons on sverage. (2008 Fro-
gram Rules et 2.) The Progrem Rules state:

the space(s) may bhe rotated once every
hour beginning at 11:00 a.m., if more than
one performer or group wams the same
space. Example: if two group/performers
want space D, they would aiternate per-
formances on an hourly basis begmmng at
11:00 am.

id. st 6,

The 2008 Ordinance includes findings, diacussed

above, that the Boardwalk is a limited space, and that
altercations took place to obtain mvailable space, LAMC
Section 42.15 (1)(ME). To acconunodate groups that
would attract large munbers of people, the Ordinance sef
aside a certain oumber of spaces [*39] into which per-
formers could rotate. Plaintiffs point to a litany of prob-
lems * with the rotation requirement, including the fact
that there is no cap on the number of performers who can
be in the rotation; the ordinance privileges “popular®
speech attracting 30 or more people over less popular
speech; performers must predict how large their audience
will be; police have too much discretion to defermine
whether the act attracted a large enough auvdience; and it
is vague, leading to arbitrary enforcement by the police.

3 Plaintifis do not cite fo any evidence in their
papers. Once agam it ie not the court's task "to
scour the record in search of a geouine issue of
triable fact.” Keenan v. Allan, 91 F.3d 1275, 1279
{Gth Cir. 1996).

The court finds thet Plaintiffs have not created an
issue of fact as to the narrow tailoring of the rotation
reguirement. As discussed with respect to the height re-
quirement, the court finds that the rotation requirement
does not burden substantally more speech than nsoes-
sary.

The court GRANTS summary judgment to Defend-
ants on this issne,
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5. Sunset Reguirement

The Program Rules restrict ll activity in designated
spaces to the period between 9 am. and sunset. [*40]
{2008 Program Rules at 6.) The City has presented evi-
dence that the purpose of the requirement is to "ensure
{the Boardwalk] is clean and safe for the crowds of peo-
ple that will visit the followmg day." (Decl. Jauregui
10, Plaintiffs allege that this is not a reasonable time,
place, and manner restricion because sunset times
change each day, the marine layer prevents visual obser-
vation of the sunsei, tourists leave the park after -~ but not
before - sunset, anid other parks close one hour after sun-
set. (FAC § 43.) Plaintiffs assert that it would bé more
reasonable for the park to dlose one hour after sunset
{Id.) 1t is not clear how these allegations, unsupported by
evidence, amount to evidence that the requirement bur-
dens more mgmﬁcanﬂy speech than necessary and is not
narrowly tailored. * The court finds that thare is no issue
of fact and GRANTS summary judpment in favor of the

City.

4 A.gam, Plaintiffs do not refer in their papers
to any evidence on this point in their moving pa-
pers or opposition. It appears that the evidence
they have on this point is presented in response to
the City's Uncontroverted Fact number 19, which
states the purpose of this section of the Ordinance
[*#41] a3 being to make the Boardwalk clean and
safe for the following day and to reduce noise in
the adjacent residential neighborhoods. Plaintiffs
present over four pages of purported evidence,
but it is non-responsive, as it deals primarily with
the continuing presence of conflicts among per-
formers,

D RBules of Decorum

Plaintiffs seek a declaratory judgment that certain of
the Los Angeles City Council Rules of Decorum violate
the First Amendment and drticle I § 2 of the California

~ Constitution. (Compl,, Prayer for Relief, 9§ 2,3.) They

also seek & declaratory judgment thet “the challenged
sections of the Council Rules are ‘unconstitutional
as-applied,' as well as an order expunging all violations
and citations of those rules “in any and all files main-
tained by the City," (Id., Prayer for Relief, 5 4, 5.) They
also seek a preliminary injunction against the Rudes of
Decorum. (14., Prayer for Reitef, § 1.)

L. Facial Challenge

Under Ninth Chenit law, city council meetings,
"once opened, have been regarded as public forums, al-
beit limited omes.” White v. City of Norwall, 900 F.24
1421, 1425 (9th Cir. 1990). "A council can regulate not
only the time, place, and manner of speech in a limited
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public [#42} forum, but also the content of speech -- as
long as content-based resulations are viewpoint neutral
and enforced that way." Norse v. Ciiy of Sania Cruz, 629
F.3d 966, 975 (9th Cir. 2010). However, rules of deco-
rum are constitutional if they “only permitf] a presiding
officer to eject an attendee for actually distrbing or im-
peding a meeting." Acosta v. City of Costa Mesa, 718
F.3d 800, 811 {2013)(quoting Norse, 629 F.3d at §76).

In Norwalk, the Ninth Circuit considered a facial
challenge to council rules nearly identical o those at
issue in fhis case, The rslevant portion of the rule was the
following:

Each person who addresses the Coun-
cil shall not make personal, impertinent,
slanderous or profume remarks to any
member of the Council, staff or general
public. Any person who makes such re-
marks, ‘or who uiters ioud, threptening,
personal or abusive language, or engages
in any other disorderly conduct which
disrupts, disturbs or otherwise impedes
the orderly conduct of any Council meet-
ing shall, at the discretion of the presiding
offices or & majority of the Council, be
barred from further audience before the
Council during that meeting.

Norwalk, 900 F.2d ar 1424, The Ninth Circnit did not
[*43] consider the constitutionality of the rule on its face
and held that because the rale was "readily susceptible”
to be interpreted as requiring "that removal can only be
ordered when someone meking & proscribed remark is
acting in a way that actualiy disturbs or impedes the
meeting," it did not violate the First Amendment. Id.

Here, the Rule in question is similar to the rule in
Norwaik: *

Persons addressing the Council shall
not make personal, impertinent, unduly
repatitive, slanderous or profane remarks
to the Council, any member of the Coun-
cil, staff or general public, nor utter loud,
threatening, personal or abusive language,
nor engage in any other disorderly con-
duct that disrupts, disturbs or otherwise
impedes the orderly comduct of any
Council meeting,

(FAC § 64; City Mot. Exh. 306, Rules of the Los Ange-
les City Council As Amended (July 2009), Ch. 1 Rule
No. 12(a}.)

5 The two are distinguishable in that the Nor-
walk rule uses "which" where the L.A. rule uses
"that," & point which could be significant if a
strict grammatical interpretation were performed.
See notes 2 and 3 below.

Thers are at [east three possible interpretations of'the
Rule. First, reading the semtence as three disjunctive
[%44] clauses separated by "nor," it could beé taker to
state thet certain kinds of speech are not allowed (per-
sonal, impertinent, repetitive, slanderous, threatening,
etc.) and additionally that "disorderly conduct” that is
distupiive is not allowed. Read this way, there is no "ac-
tual disruption" required for there to be a breach of the
rule. A second interpretation is that the final clanse ("that
disrupts, disturbs or otherwise impedes the orderly con-
duct of any Council meeting”) could be taken to modify
all three sets of speech and behavior, ¢ thus imposing an
"actoal disturbance” requirement on all types of speech
and conduct listed. Third, the final clause -"nor engage in
any other disorderly conduct that disrupts, disturbs or
otherwise impedes the orderly condugt of any Couneil
mesting" ~conld be taken to indicate fhat the first two
types of speech or conduct (profanities, slander, abusive
langnage, tc.) are a type of conduct that inherently "dis-
rupts, disturbs, or otherwise impedes the meeting," and
Ehat other, similarly disraptive conduct is also prohibited.

6 This is an upgrammatical readinig of the Rule.
*That" introduces "z clause defining or restricting
the antecedent, and thus [*43] completing iis
sense.” Oxford English Dictiopary onling, “that,
pron2." Sept. 2012, Oxford Univ. Press.
<hitp:/ferwrw.osd.comiview/Entry/2001787rskey=
Ubkljt&resuit=34:isAdvan ced=flse>. (Nov. 29,
2012.) Here, as 3 grammatical matier it is clear
that "thai" is restriciing the meaning of “disor-
derly conduct," not of the clauses preceding the-
sentence’s final "nmor Wonetheless, given the
widespread confusion concerning the use of
"that" and "which,” the court will not base » de-
termination of whether the rule is "readily sus-
ceptible” {0 a certain interpretation on that inter-
pretation's grammatical precision.

7 As discussed below, the video evidence sug-
geats that City Council members interpret the rule
in this way.

Only the second construciion, which imposes an ac-
tual disruption requirement on all prohibited speech, al-
lows the Rule to sorvive constitutional serutiny because
is otherwise viewpoint discrimination. As Plaintiifs point
out, py thelr nature, “personal, impertinent and slander-
ous remarks will be critical. No one could be deemed
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impertinent while praising the City Coumncil." (Plaintiff's
Mot. at 32.} "The council members should [know] that
_the government may never suppress viewpoints [*46] it
doesn't like," Norse, 629 F.3d ot 79 (Kozinski, J. con-
curring). Nonetheless, because the Ninth Civeuit inter-
preied a shmilar statute and found that it resisted & facial
challenge, the court here likewise holds that the Rule is
constitutional insofar -ay it is interpreted by the Council
a8 requiring an "actual distuption” separate from the bare
violation of'the Rule.

The court notes, however, that this is an wncomfort-
able result, Without the “"actual disruption” requirement,
the Rule would be unconstifutional viewpoint diserimi-
nation. Acosta, 718 F.3d at 812 (holding that a city
council rule of decorum prohibiting "any personal, im-
. pertinent, profane, insolent, or slanderous remar]
without requiring an actual disruption is vncomstitution-
al). With the "sctual disruption” requirement, any speech
covered by the first two pars of the rule would also
qualify under the broader (and more likely constitutional)
final category of "disorderly conduct that disrupts, dis-
‘turbs or otherwise impéedes the orderly conduct of any
Council meeting.” The restrictions on personal, impexti-
nent, and slanderous remarks therefore serve no purpose
in the Rule; they are remnants of unconstifutional re-
strictions  [#47] saved from invalidity only by the quali-
fication of "actual disruption” that arguably epplies to
them. Those restrictions on speech are thus af best super-
fluous. At worst, they ohill comstimtionally protected
political speech. The rule contains a list of prohibited
(and unconstitutionally resirictive) types of speech that is
then, much less sxplicitly, qualified by the actual distup-
tion requirement and thereby remdered constitutional.
Although the Rule may help the Council meetings run
more smoothly, it verges on violating the core right of
citizens to criticize their democratically elected officials.
And, as discussed below, because of #ts plrasing, it is
easy to apply the Ruls in an unconstitutional manner.

Nonetheless, Ninth Circuit precedent compels up-
holding the Rule insofar as it is interprefed to include an
"actual disruption” requirement. * For the reasoms dis-
cussed above, this reguirement must be applied serupu-
lousiy in order to avoid violating the First Amendment.

£ This said, the City would do well to consider
revising- the Rules of Decorum 1o make it clear
that an actual disruption is required before a
spesker can be ejected. As discussed below, the
cowrt finds, based on the [*48] video evidence,
that the Ruies of Decorum are unconstitutional as
applied. Revising the Rules of Decorum to indi-
cate that an actuel disruption is required woufd
provide clear guidance to the City Council to help
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it condugt its business within the bounds of the
First Amendment,

2. As-applied Challenge

“Merwalk permits the City to gject anyone for viola-
fion of the City's rules—-+ules that wers only held to be
facially valid fo the extent thai they require 2 person ac-
tually to distwb s meeting before being gjected.” Norse

- v City of Sayre Cryz, 629 F.3d ar 976, The court now

considers whether Plalmiffs Dowd and Saltsburg actually
disturbed the City Council meeting prior to being eject-
ed.

8. Actual Disrupiion Stendard

The Ninth Cizcuit has not defined "acinal disruption” !

with ‘precision. Actual disruption need not resemble a

breach of the peace or fighting words. Norwalk, 900 F.24
at 1425, "A speaker may disrupt a Council meeting by
speaking ioe long, by being unduly repetitious, or by

extended discussion of irrelevancices. The meeting is :
disrupted becanse the Cownitil is prevented from accom-

plishing its business in a reasonably efficient manner,"
Id ar 1426.

Although the siandard for distuption [*49] is rela-
tively low, a disruption must in fact have ocourred. "Ac-
ual disruption means acizal disruption. B does not mean
constructive disruption, technical dismpﬁon, virtual dis-
raption, nunc pro_ tunc disruption, or imaginary disrup-
tion. The Cify cennot define disruption so as to include
non-disrupfion to invoke the aid of Norwalk,” Norse, 629
F.3d at 876 (9th Cir. 2010). "The Supreme Court Jong

ago expiained that 'in our system, undifferentiated fear or f
apprehension of disturbance is not encugh to overcome |
the right fo freedom of expression." Jd. ar 479 (Kozinski, .

J. concurring.), quoting Tinker v, De Moines Ind Cmiy,
Sch, Dist, 393 U.S. 503, 508, 89 8. Ct. 733, 21 L. Bd. 2d*

731 (1969).

In some cases, the line between actual and potential
disruption is difficult to draw. In Kind: v. Sonte Monica
Rewt Comrol Bd,, 67 F.3d 266 ¢(9th Cir. 1995}, the Ninth
Circuit held that it was permissible to remowve 2 man who
had previously distupted proceedings of the same meet-
ing when his “cobort" and frequent parier in disruption
made an cbscene gesture “whick fhreatened o start the
disruption all over again." Jd ar 271, However, in Norse,
the Winth Circuit held that there had not clearly been o
disruption when a man "gave [*50] the Council 2 silent
Nazi salute” and was then ejected and arrested, rejecting
the City's definition of "disturbance” as "any violation of
its decovum rules.” Norse, 629 F.3d at 976,

At a minimum, the disttrbance must be something
more than the bare violation of a rule. In Acosta, the
Ninth Chreuit favorably considersd two jury instructions
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indicating that actual disruption is meesured by an effect
on the audience and that profanity without more is not an
actua] distuption. 718 F.3d ar 810 n.5 ("Whether a given
instance of alleged misconduct substantially impairs the
effective conduct of 2 meeting depends on the actual
impact of that conduet on the course of the meeting.” . . .
"A speaker may not be removed from a meeting solely
because of the nge of profunity unless the use of profani.
ty actually disturbs or impedes the meeting.").

The power to determine when a disruption has oc-
curred has been placed i the hands of the moderaior.
Norwalk, 900 F.2d at 1426 ("The role of a moderator
involves a great deal of discretion. Undoubtedly, abuses
can occur, as when a moderator rales speech out of order
simply because be disagress with if, or because it em-
ploys words he does mot like.") The disruption [*51]
camot be the reaction of a Ceuncilmember who is at-
tacked, Norse, 029 F.3d ar 979 (C). Kozinski concur-
ring) ("Though defendants point to Norse's reaction to’
Councilmen Fitzmaurice as the 'disruption’ that warrant-
ed carting himn off to jail, Norse's calm assertion of his
constitutional rights was not the least bit disruptive. The
First Amendmens would be merningless if Councilman
Fitzmaneice's petty pique justified WNorse's arrest and re-
moval.")

b. As-applied Challenge

The Minth Cireunit has identified two types of
as-applied challenges. The first “paradigmatic type" is
“one that tests a statute’s constitutionality in one partiow-
lar fact situation while refusing to adjudicute the conati-
tutionality of the law in other fact situations." Hoye v.
City of Odldand, 653 F.3d 835 854 (%th Cir
201 1)(citation and internal quotation marks omitted).
The second type is "based on the ides that the law itself
is newiral and constitutional in all fact sitwations, byt that
it has been enforced selectively in a viewpoint discrimi-
natory way. Such a chellenge . . . is dependent op the
factual evidence provided as to how the statutory scheme
has in fact operated vis-4-vis the plaintiffs." Id. (citation
and [¥52] internal quotation marks omitted).

Flaintiffs have not presented evidence of the second
type of as-applied challenge. Deposition evidence of
Council members or other types of policy evidence
would be required for the cowrt to extrapolate from the
video, tremseript, and declaration evidence and find that
there is & policy, rather than isolated instances, of uncon-
stitutienal application.

The court therefors considers the specific instances
in which Plaintiffs contend that the Rules of Decorum
were unconstifutional as applied. *

9  The court requested supplemental. briefing
identifying these incidents. :

¢. ineidents

The first three incidenis took place on March 4,
2008, August 13, 2008, and June 12, 2009, prior 1o the
amendment of the Rules on July 29, 2009. (FAC 7 64.)
Plaintiffs assert that their challenge applies to the Fales
prior fo their smendment and 1o the amended Rules. The
FAC is ambignous on this point. However, nowhsre in
their briefing do Plaintiffs present the pre-2009 Rules,
which mey or may noi contzin the same provisions
Plaintiffs are challenging, The court therefore declines to
consider the first three incidents,

Plaintiffs have identified approxiraately ten " addi-
tional incidents [*33] mmvolving Plamiiffs David Salis-
burg ("Zuma Dogg" or "Doge") and Matt Dowd when
they -attended City Council meetings. (Joint Statements
RE Incidents 4 - 13.) The court has reviewed the video
recordings and {ranscripts of the incidents provided by
the parties, The evidence often demonsirates significant
tolerance of citizen speech on the part of the members of
the City Council. Dowd and Degg were frequent speak-
ers at City Council meetings and were ejocted from only
a handfol of them. However, the court finds that each
identified incident involves an unconstitutional appiica-
tion of the Rules of Decorum. The fact that these inci-
dents represented & fraction of Dowd and Doge's ap-
pearances at City Council meetings does not mitigate the
constituiional violations. Additionally, slthough the court
does not have enough evidence to determine that the City
has a policy of applying the Rules in an unconstitutional
fashion, it appears from the video evidence that the City
Councll and ibe representative of the City Attorney do
not always require a disruption beyond the breach of the
Rudes of Decorum. Additionally, they appesr to interpret -
the use of profanity as an actusl disraption per se.

10 Incidents [*54] 8 and 9 sppear 1o be sub-
stantially overlapping,

For instance, in Incident No. 4., on Sept. 2, 2009,
Plaintiff Dowd addresses the City Council and says
"First of all, your president is pathetic and hopeless and
1s not doing 2 very good job and yor need to gef fogether
and lose her beeause, because see when Eric is not here -
sit down [Councilman] LaBonge, just sit dovwn." (Joint
Statement RE Incident No. 4 at 1.) Council members
then discuss the incident with City Aftormey Dion
O'Comnell who advises them as follows: "The spesker
should not engage in personal attacks on the coun-
cilmembers, He can speek about the performance of the
City services and the councilmembers but not engage in
personsal attacks." (Id.) Dowd begins speaking again.
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DOWD: See when it's just me it's I,
IMatthew Dowd and wher I'm talking io
you that's the part that's not allowed but
when I'm talling about you that's the third
person and you did if to me yesterday so
I'm filing on the decorum. ¥ got to sué for
the 42.15 vou are still using the words -
extricsbly intertwined but there's mno
guidelines for what that fucking means, I
amtired. ...

PERRY: Thank you very much, that is
the end of your time now, *

LABONGE: He [*55) should be re-
moved.

PERRY: Okay, thank you.

' LABONGE: He should bs removed
from the meeting.

. PERRY: Mr. Officer if you can please
eseort Mr. Dewd to the door. Thank you
very much.

O'CONNELL:t is within the Council's
discretion to ban him from aftending, or
from speaking, he can attend the meetings
but he can't speals for a certain amount of
time. In the past it has been 3 days, then
since the new Council rules, Council can
ben him for vp 1o 30 days.

PERRY: Would someone like to make
a motion,

ZINE: I make 2 motion for 30 days.

The council then voted 11 to 1 to ban him for 30 days.

- 11 The video appears to indicate that Dowd
had 15 seconds remaining on his clock,

The City arguss that "Dowd's actions disrupted the
mesting by shifting the focus to the speaker's improper
language and conduct rather than the issues and business
before the Couneil, His personal attacks directed toward
individual Councilmembers did not further the govern-
mental process or enlighten either the Council or the
public regarding items of City business, they simply de-
layed the City Council mesting and impeded the City
Couneil's ability to efficiently complete its business.”
{Defendant's Position on Incident No. 4 at 1.) "[*56] The
court disagrees. Caliing the Council president “pathetic
and hopeless” and saying she is "not doing 2 very good
job and you need to get together and loze her” is political
speech at the heart of the First Amendment. As Council-
woman Perry says during the incident, "Whether 1 like
what he has to say or not, which I actually don't Jike, .
be stil} has the right to say it." (Joint Statement EE Inci-
dent Mo, 4 at 2.} While the frustration of Councilmem-

bers is understandable, so is the frustration of Dowd at
experiencing an interruption that “broke[] [his] whole

. thread.” (Id.}

The City does not point to, nor does the court dis-
cern in the video, any disryption beyond Dowd's speec“h
It appears based on this video, taken with the other inci-
denfs, that it was Dowd's use of a profanity (*there's no
guidelines for what that fucking means™) that was the
basis for dismissing him from the meeting and for the
weighty punishment of barring him from speaking for 30
days, * But [a} spezker may not be removed fom a
meeting solely because of the uge of profanity unless the
use of profanity actually distbs or impedes the meel-
ing" Acosta, 718 F.3d at 810 n.5. The court finds that no
actua] disturbance [*57] tock place here. This is also
the case in Ineidents 5, 7, 8, 9, 10, 11, 12, and 13, In all
of those instances, the gourt finds that there is no actual
disturbance beyond breaching the Rules by th:e use of
profanity.

12 Taken together, the evidence sirongly sug-
gests that the City Council believed thet profanity
was 2 sufficient basis on which to eject & speaker.
For instance, in Incident No. 11, Febmary 14,
2012, Dogg is allowed without inferruption to
sing 'a rendition of 2 Whitney Houston song to
express his love for Councilmember Parks, but is
gjecied when he says, "As Matt Dowd would say
that is fucked up.” (Joint Statement RE Incident
No. 12 at 2.) The song is not considered a disrup-
tion, but the profanity is.

If profenity talkes a speaker off fopic, it could be
grounds to silence the speaker because it would impede
the progress of the meeting. However, the profanity in
the video evidence of these incidents is in the service of
making a point that is related to the issus at hand, if not
taking the discussion in the direction that the Council
intends. For instance, in Incident No. 12, February 14,
2012, Zuroa Dogg used a profanity as an intensifier in
the context of a critique of the [*58] City Attorney.
(Joint Statement RE Incident No. 12 at 2 ("[TThen we'll
see what the hwry has to say so Carmer Trutanich can
spend millions and millions and millions and millions of
doltars fand] outside counsel can drag it out and 1 only
want & fraction. As Matt Dowd would say thet is fucked

up.").)

Additionally, even where profanitiss are not ine
voived, in some instances, the City's determination that
certain comments are not on topic resulis in a mitation
of political speech. For instance, in Incident No. 6 from
October 15, 2010, Dowd was agein removed from &
mesting, thig time because he was not on fopic, The sub-
ject was the fonding of the Pacoima Christmas Parade.
Pacoima is n City Couneil District 7, of which Richard
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Alarcon was the representative. Before Dowd began to
comment, Dogg stated, "My public comment is that I
want council to discuss the legality of this when you've
gat a eriminal taking the money." Dowd then came to the
podium. Dowd and Counciiman Zine had an interchange
about the relevance of Dogg's and Dowd's comments o
the agenda item: ‘

ZINE: The subject matier is the
Christmas Parade, That's the debate right
HOW.

DOWD: Okay, and I'm teliing about
Richard Alarcon's . [*39] performance in
his. council district. What's wrong with
that?

ZINE: That is not the issue. That is not
the issus,

DOWD: It's in his district and he's get-
ting money out of the general fund . , .

ZINE: The issue is the Christmas Pa-
rade in Pacoima. . .

DOWD: Get the Chty ‘Atiorney, please,
get your head on the hook . . .

ZINE: The Christmas Parade is the
subject. ..

DOWD: Exactly, end I'm agaimst it
becanse Richard Alarcon shouidn't be a
councilman right here and if he stays
you're going to have to put up with it . ..

ZINE: Mr. Dowd, Mr. Dowd, youie
finished for the day

DOWD: . . . public comment

ZINE: Mr. Dowd, you're finished for
the day. You're finished for the day, Mr.
Dowd. Sergeant at Avms, remove him
from chambers, He's finished for the day.

(Joint Statement RE Incident No. 6 at 10.) The court
finds the discussion of a -councilman's alleged criminal
activities is relevant to a discussion of fimding that the
City intends to give to that councilman's Disirict. Indeed,
this incident is exemplary of why it is unconstitutional 1o
restrict speakers from making personal attacks in City
Council meetings; it chiils speech criticai of electad offi-
cialg, which is speech at the heart of the First dmend-
ment,

In [*60} one of the largest cities in the world, it is
to be expecied that some inhabitants will sometimes use
language that does not conform to conventions of civility
and. decorum, including offensive language and
swear-words. As an elected official, & City Council
member will be the subject of personal attacks in such
language. It is asking much of City Council members,
who bave given themselves to public serviee, to tolerate

profanities and personal .atiacks, but that is what is re-
quired by the First Amendment. While the City Council
has a vight to keep its meetings on topic and moving
forward, it caunot sacrifice political speech to a formula
of civility. Dowd and Dogg "may be a gadfly to those
with views contrary to [their] own, but First Amendment
jurisprudence is clear that the way to oppose offensive
speech is by more speech, not censorship, enforcad si-
ience or eviction from legitimately occupied public
space.” Gathright v. City of Portland, Or., 439 F.3d 573,
578 (9rh Cir. 2006). The city that silences a critic will
injure itself as much' as it injures the critic, for the gad-
fly's task is to stir into life the massive beast of the city,
to “"rouse each and every one of you, to persuade [“61]
and reproachk you all day long." (Plato, Five Dialogues,

i
b
i
:

Hackett, 2d B4, Trans. G.M.A. Grube, 35 (Apology)) -

The court GRANTS summary judgment to Plaintiffs
on the as-applie¢ challenge to the Rules of Decorum,
The court declines to issue a preliminary injunction but

finds that the provisions of the Rules of Decorum at issus-

here ‘are constitutional only when there is an actal dis-
ruption bevond a per se breach of the Rules,

3. Californies Constitution

The California Constitution provides, "Every person

" may freely speak, write and publish his or ber sentiments

on sll subjects, being responsible for the abuse of this
right. A law may not restrain or abridge liberty of speech
or press.” Cal. Const. art. I, § 2. "The Californiz Consti-
wution, and California cases construing it, accords greater
protection to the expression of free speech than does the
United States Constitution.” Gonzales v. Superior Court,
180 Cal. App. 3d 1116, 1122, 226 Cal. Rptr. 164 (C1.

App. 1986). Becauss the California Constitution is more |
protective of free speech than the U.8. Constiiution, the
court finds that as applied the Rules of Decorum violate |

Article I § 2 as well. ®

13 Due to insufficient briefing, the court de-
clings to address [*62] whether the Rules of
Decorum are facially unconstitutional under the
California constitution.

E. Damaged Claims

The City has presented evidence indjcating that
Plaintiffs did not suffer economic loss due to the 2008
Ordipance. (See, e.g, City Exhs. 28, 49, 68, 317, 325,
327-32, 335-44, 355-56, 360, 362.) Plaintiffs have pre-
sented evidence in the form of their declarations mdicat-
ing that they suffered economic loss and potentiglly
compensable emotional distress. (See, e.g. Saltsburg
Decl. § 74.) Emotional distress damages need not be
based on objective evidence. Zhang v. American Gem
Segfoods, Inc., 339 F.3d 1020, 1040 (9th Cir, 2003),



2013 U.8. Dist. LEXIS 111433, *

citing Passartino v, Johnson & Johnson Consumer
Prods., Inc, 212 F.3d4 493, 513 {%h Cir. 2000}, The
court finds that there is an issue of fzet as to the com-
pensatory damages suffered by Plaintiffs and DENIES
summary judgment on the issue of damages.

IV. CONCLUSION

For the remsons stated above, the court GRANTS
summery judgment in favor of Defendants on the 2006
Ordinance. The court GRANTS summary judgment in
favor of Defendants on the Permit and Lottery systein,
the height restriction, the rotation requirement, and the
-sunset reguirement. The court GRANTS [*63] sum-
mary judgment in favor of Plaintiffs on the amplified
sound ban. The court GRANTS summary judgment in
favor of Defendanis on the facial constitutionality of the
Rules of Decorum under the United States Constitution,
but GRANTS summary judgment in favor of Plaintiffs
on their as-applied challenge to the Rules of Decorum
under the United States Constitution and the California
constitution. The court declines to issue o preliminary
injunction but finds that the provisions of the Rules of
Decorum at issue here are constiintional only when there
iz an actoal dismpiion beyond a per se breach. of the
Rules. The pourt DEWIES summary judgment on the
issue of damages.

IT IS 8O ORDERET,
Dated: Avpust 7, 2013

fs/ Dean D. Pregerson
DEAN I}, PREGERSON
United States District Judge
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CITY OF FOUNTAIN VALLEY

CIY HALL 10200 SLATER AVENUE  FOUNTAIN VALLEY, CALIFORNIA 927’08

rweemcni /ol THE OFFICE OF THE MAYOR (714) 593-4403  FAX: (714} 593-4494
Website: www.fountainvalley.org Ermall: fvproud @ fourtainvalley.org
May 13, 2014 MAY 36 2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 85814

RE: AH 194 {(Campos) Local Government. Open Meetings. (As amended January 27, 2014)
Oppose Unless Amended

Dear Assembly Member Campos:

On behalf of the Cily of Fountain Valisy, | regret to inform yout of our condiffonal opposition to AB 194,
This measure would unnecessarily hinder the ability of locai governments to make decisions on major
projecis and other matters of public importance.

As o local government, we are commitied to upholding the Brown Act, and iake steps fo do so on a

regular basis, ensuring open meslings that have cbserved public nofice requirements, properly

agendizing action items, and allowing for-a period of public comment. We see no benefit from this
legisiation, which apparently seeks to use the Brown Act as a vehicle to sue to invalidate or delay aclions
taken by local governments. Owr concern with this approach is that it will be sbused by every gadfly in
our jurisdiction who opposes a decision taken by our cify council on any given action item on the
council's agenda.

We are aware of the January 27" amendments to the bill, but they do not address the basic concerns our
city has with this legisiation: that & will be used as vel another stumbling block by opponents of local
projecis or inifiafives. The proposed amendment, while it limits the scope of the measure to aciion on
speciic agenda items alleged to have been taken in violation of Government Code Section 548543, stili
lzaves iocal governmenis exposed o litigation that may be moiivaied by issues unrelated o the Brown
Act. AB 184 provides not merely district attorneys, but privaie opponents of governing body aclions with
a lifigation tool fo use as & weapon fo invalidate, or al a minimum delay, aclions of local legislative
bodies.

We are not convinced that such a tool is necessary in light of current law, which already explicitly
spacifies that a ity counci! or other fegislative body may not prohibit public oriticism of the policies,
procedurss, programs, of services of an agency or its acis or omissions [Government Code Section
54954.3]. This law prohibits the chairperson from siopping & speaker's comments because he or she
disagress with the speaker's point of view.

We must unforiunately oppose this measure unless it is amended {o limit the ability to file suit seeking to
nullify a legisiative body's aclion, to district attorneys.  Such an amendment would greatly reduce the
volume of improper litigation we expect to resuli should AB 184 becoms law. The remedy AB 184 sesks
is & matier of considerable gravity. It would place in the hands of a single private individual the power to
set in motion a process that could invalidate a decision not of ona elected official, but of an entire duly
elected governing body. We therefore believe it appropriate to limit the investment of such power to a
distiict attomey, an individual who by definition is an officer of the cowrt, and can thus render the best
and most reasonad judgment on whether to proceed with an effort io seek a court order overturning a
govearning body's action.



The Brown Acl is intended fo ensure fransparency and public parficipation in government, thereby
preserving the integrity of government's decision-making process. However, it does not guarantee
each and every citizen the opporunity to speak af length on a matter being considered by a governing
body. As you know, being a former local elected official, public cormment is often jimited during councif
meslings — as i is in legislative hearings in our State Capitol — for entirely legitimate reasons having
nothing to do with the Brown Act or efforts to curtall individual freedom of speech,

We remain deeply froubled by AB 194's provisions which would nulfify an action of @ local
agency K ~ during the discussion of that item — a person’s oiiclsm was curtgiled. The “null
and void” provisions of the Brown Act exist primarily to sef aside publlc decisions made in 2 secret
and undisclosed manner, for which no other effective remedy sxists, Unfortunately, AB 194 opens
this new avenue fo challenge virtually any controversial pubiic decision, in which any spesker
can contend that their abilily o comment was curialied for the wrong reason. This will cause
unavoidable disrupiion in regard to many actions undertaken by iegisiafive bodies statewide.

For these: reasons, ihe Cliy of Founiain Valley must oppose AB 194 untess o fmit the ability {o file and
action nullifving 2 governing body's decision o a district aliomey. Should you have any guastions,
please contact Matt Mogensen, Assistant (o the Cily Manager at (714) 5934410 or
matimogensen@iountainvallev.org or George Mavritsakis, Graduste Intem at (714) 5834410 or

george mavritsskis@iouniginvalisy.org.

Sincerely,
o

Michae! Vo
Mayor

Cc: Honorable Lou Correa
Honorable Travis Alien
Tony Cardenas, League of Cafifornia Cilies

Tim Cromarite, Legisiative Representative, icromartie@eacities.org
Meg Desmond, League of California Cifies, mdesmond@cacities.arg
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Janwary 9, 2014

The Honorable Nora Campos ' 702 60 NvI
Member, California State Assembly

State Capitol Building, Room 3013

Sacramento, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings. (ds amended January 6, 2014)
Hearing Date: January 15, 2014 — Assembly Local Government Committee
Notice of Opposition

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on Januvary 6th. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance.

The proposed amendment would remove the misdemeanor penalty for a member of a legislative
body, while acting as the chairperson of a legislative body of a local agency, to prohibit public
criticism protected under the Ralph M. Brown Act, However, a very troubling provision remains
in the form of authorization for actions for a judicial determination that a decision taken by a
legislative body or local agency in violation of the Brown Act is null and void. This is &
disruptive approach that distorts an existing provision of the Brown Act that was intended only. to
prechude governing bodies from holding secret proceedings.

First, current law already explicitly specifies that a city council or other legislative body may
not prohibit public criticism of the policies, procedures, programs, or services of an agency or
its acts or omissions [Government Code Section 54934.3], The chairperson {most likely the
mayor} cannot siop a speaker because he or she disagrees with the viewpoints of the speaker.

In addition, local agency goverming bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A local legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given to local governing bodies o establish rules of procedwre is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended 1o ensure the full participation of the public and preserve the integrity of the
deciston-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.



The law clearly provides protections for individuals exercising constitutional rights to petition
their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual’s
rights,

Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings [Government Code Section 54950-549631. _
A legislative body is permitted to limit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and aliows govérnment to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney’s
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194’s provisions which would nullify an action of a
local agency if — during the discussion of that iiem — a person’s crificism was curtailed.
The “null and void” provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed memnner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker cam contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably oppose AB 194. If you have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-8252.

Sincerely,

T k-

Tim Cromartie
Legislative Representative

ce! Chair and Members, Assembly Local Government Commitiee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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January 7, 2014

The Honorable Katcho Achadjian, Chair
Assembly Local Government Comimittee
State Capitol, Room 4008

Re: Assembiy Bill 184 (Campos), re: Opsen Meetings: Protection for
Pubiic Criticism

Califormia Association of Clerks and Election Officials. .. OPPOSE

Dear Assemblymember Achadjian:

The California Association of Clerks and Election Officials (CACED) opposes Assembly Bill 194
(Campos), as amended on January 6, 2014, The measure would provide that any interested
member of the public or the district attorney may seek a judicial determination that an action taken
by a legislative body is nuli and void if the legislative body viclated Government Code Section

54954.3 regarding public comment. The measure is scheduled o be heard in your Commitiee on
Weadnesday, January 15, 2014,

Existing law permits the district attorney or any interested person to commence an action by
mandamus or injunction to obtain a judicial determination that an action taken by a legislative body
viclated certain sections of the Brown Acl. AB 194 would amend Section 54860.1 to add any
violation of Section 548543, regarding public comment—not fimited to subdivision (c) dealing with
criticism of the pubiic body--to the fist of Brown Act sections subject to legal action.

Making any alleged violation of Section 54954.3 subject to this process potentially would subject a
board of supervisors and other county boards, committees and commissions {o additional costly
litigation brought by any person. Forexample, a person couid file a court action at any time he/she
believed these other legislative bodies—which number in the thousands around the Siate—faiied

to adopt “reasonable regulations” that allow the public to “directly address the legislative body on
any item of interast to the public.”

We believe that the safeguards already contained in the BroWn Act are sufficient.
CACEOQ urges that you hold AB 194 in Commitiee.

Sincerely,

4 . ﬂZ’ -
(ks
Matt Sivering
Legisiative Advocate

CcC: Each Member/Consultant, Assembly Local Government Commities



January 10, 2014

The Honorable Katcho Achadjian
Asgsembly Committee on Local Government
State Capitol, Room 4098

Sacramento, CA 95814

Re:  Assembly Bill 194 (Campos) - OPPOSE
Dear Chair Achadjian:

On behalf of the Asgociation of California Water Agencies (ACWA), I am writing to
express ACWA’s opposition to AB 194 (Campos) regarding actions for violations of
open meetings.

AB 194 would allow a district attorney or an individual to file 2 lawsuit to void any
action taken by a legislative body when it has been found in violation of government
code section 54954.3, the law governing protection for public criticism.

While we support the public’s opportunity to address the public board with their issues
and concerns, we are concerned that the bill as written would prohibit the chairperson of
the public board to place a time limit on the public’s opportunity to comments on specific
items on the agenda,

Unfortunatety, it is often the unpopular decisions that are the most coniroversial and
contentious, for both board members themselves and constituents. It is often the case that
these contentious meeting are also the best attended meetings and time management is of
the essence in order o get the public agency’s business done in a timely efficient manner.
Without time limits on comments, many of these meetings would be unmanageable,
lasting far into the night. AB 194 would allow anyone who believes that they weren’t
afforded all the time they thought thev should have to provide public comment 1o bring
an action against the chair.

It is our belief that the Brown Act currently provides the needed protection for the public
to provide public comments on issues at a public agency board meeting. AB 194 is
repetitive and unnecessary.



The Honorable Katcho Achadjian
January 15,2014
Page 2

For the aforementioned reasons, ACWA opposes AB 194 and requesis your “NO” vote
when the bill is heard in the Assembly Local Govermment Committee on January 15,
2014.

Sincerely,

Whitnie Wiley
Legislative Advocate

WW:aa

ce; The Honorable Nora Campos
Members, Assembly Committee on Local Government
Angela Mapp, Principal Consultant, Assembly Commitiee on Local Government
Williamn Weber, Consultant, Assembly Republican Caucus
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january B, 2014

The Honorable Nora Campos

Speaker Pro Tempore

State Capitol, Room 3013

Sacramento, CA 95814 AR 184: OPPOSE

Dear Speaker Pro Tempore Campos:

The Association of California School Administrators, ACSA, has reviewed your AB 194 and must
respecifully oppose this. measure. AB 194 will be heard in the Assembly Local Government Committee
on lanuary 15, 2014,

AB 184 would negate any action taken by a schoo! district or county office of education if that action
was taken in accordance of curtailing public comment/criticism associated with the Brown Act. Under
the Brown Act, governing boards of school districts and county offices of education adhere 1o strict
rules. Every agenda for a regular or special meeting must allow members of the public to speak on any
item of interest so long as the item is within the subject matter jurisdiction of the iocal entity, including
criticism of policies, procedures, programs or services of that entity. The Brown Act does allow the
school district to adopt reasonable regulations including time limits on public comments. it is only in
this way that a meeting can be effectively run so that all Issues on an agenda can be dealt with.

Under current law, individuals have had the ability to pursue litigation over an allegation that a school
district or county office of education has violated the Brown Act. As you-know, two years ago, 5B 1003
(Yee) added a process for bringing forth allegations of past Brown Act violations., The ability to collect
attorney’s fees and other legal costs can be recovered by the plaintiff if the violations are substantiataed.

ACSA’s opposition to AB 194 is in regards to the provisions which would nullify an action of a school
district or county office of education if during the discussion of that item, an individual’s criticism is
curtailed or public commant was not aliowed. The “null and veid” provisions of the Brown Act exists o
address decisions made in a secret and undisclosed manner when no other remedy exists. AB 194
expands the use of the “null and void” decision to challenge any controversial public decision or
limitation on comment.

There is no issue more important to a community than the education of their children. Discussions at
the local board level can be quite passionate necessitating the need for school district governing boards
to continue to utilize their discretion in not only providing time limits for testimony, but to alse stop
discussion if the audience becomes unruly. AB 154 might be necessary if the Brown Act did not already

office locations

sasramaenio burlingame ontario
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January 8, 2014
AB 194 (Campos} Oppose
Page 2

expressly require public comment and criticism on any issue before the board or within its jurisdiction.
But ACSA believes AB 194 will result in the disruption of many decisions decided by governing boards
because of the threat of litigation.

For these reasons, ACSA must respectiully oppose AB 194,

Sincerely,

Laura Preston
Legisiative Advocate

oo Members of the Assembly Local Government Commitiee
Mia Yokoi-Shelton, Consultant to the Assembly Local Government Committee
Williarm Weber, Republican Consultant
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January 29, 2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: FLOOR ALERT
AB 194 (Campos) Local Government. Oper Meetings. (4s amended January 27,
2014}
Notice of Gpposition Unless Amended

Dear Assembly Member Campos:

On behalf of the League of Cahforma Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 277, This measure would vnnecessarily hinder the ability of
local governments to conduct busmess and exercise reasoned judgment on matters of public
importance.

We appreciate your willingness to amend this leglslatxon in response {o the objections voiced by
local government. However, the January 27% amendments do not address the fundamental
concerns of local government: that the potential to nullify a legislative body’s action will be
employed as yet another stumbling block by opponents of local projects or initiatives. The
proposed amendment, while it limits the scope of the measure to action on specific agenda items
alleged to have been taken in violation of Government Code Section 54954.3, still leaves local
governments exposed to litigation that may be motivated by issues unrelated to the Brown Act.
AB 194 provides not merely district atforneys, but private opponents of governing body actions
with a litigation tool to use as a weapon to invalidate, or at a minimum delay, actions of local
legisiative bodies.

We are not convinced that such a tool is necessary in light of current law, which already
explicitly specifies that a city council or other legislative body may not p:rohzbrt public criticism
of the policies, procedures, programs, or services of an agency or its acts or omissions
{Government Code Section 54954.3], The chairperson (most likely the mayor) cannot stop a
speaker because he or she disagrees with the speaker’s point of view.

We must unforimately remain opposed to this measure unless it is amended to limit the ability to
file suit seeking to mullify a legislative body’s action, to district attorneys. Such an amendment
would greatly reduce the volume of improper litigation we expect to result should AB 194
advance in its current form. The remedy AB 194 seeks is a matter of considerable gravity. It
would place in the hands of a single private individual the power to set in motion a process that
could invalidate a decision not of one elected official, but of an entire duly slected governing
body. We therefore belicve it appropriate to limit the investment of such power to a district
attorney, an individual who by definition is an officer of the court, and can thus render the best
and most reasoned judgment on whether to proceed with an effort to seek a court order
overturning a governing body’s action.



The Brown Act is intended to ensure the full participation of the public and preserve the
integrity of the decision-making process, stifling neither public comment nor govemment
officials, nor impeding the effectiveness and natural operation of government.

‘California law clearly provides protections for individuals exerciging constitutional rights to
petition their government and exercise freedom of speech. Local legislative bodies are
empowered with the authority to maintain conduct and keep order, but must balance that against
an individual’s rights.

Further, the Brown Act clearly provides the public the right to address a city council or other
legisiative body at regular and special meetings [Government Code Section 54950-54963].

A legislative body is permitted to limit public comment fo matters that serve the purpose o
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to fumetion responsively and productively.

For decades, individuals have had and contimie to have the ability to pursue litigation over-an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of 8B 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney’s
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194’s provisions which would nullify an action of a
local agency if — during the discussion of that itemn — a person’s criticism was curtailed.
The “mull and void” provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists,
Unfortunately, AB 194 opens this new avenue to challenpge virtually any confroversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must reprettably continue oppose AB 194 unless it is amended

along the lines referenced above. If you have any questions or concerns regarding our
position, please do not hesitate to contact me at 916-658-8252.

Respectiully,

Tim Cromartie
Legislative Representative

ce: Members of the Agsembly
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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DISTRICT FIVE Januﬁry 10, 2014
Honorable Nora Campos

Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 95814

RE: ASSEMIBLY BILL 194 (CAMPOS) ~ OPPOSE
Dear Assembly Member Campos:

On behalf of the City of Sacramento, we regret to inform you of our opposition to your Assembly Bill
194 which would subject individual members of a legislative body to a misdemeanor for violating a
portion of our siale’s open meeting laws, comimonly referred to the Brown Act.

Under California’s Brown Act, local agency governing boards (e.g., a city council) must adhere to a
variety of requirements including the allowance of individuals to provide public comment on items for
consideration. The Brown Act specifically references a prohibition of a legislative body for curtailing
criticism by members of the public. These requirernents have been put in place in order for the public to
access the proceedings and comment on the actions of their local government agencies.

For decades, individuals have had and continue to have the ability to pursue litigation over an allegation
that a local agency violated the Brown Act, including curtailing public comment/eriticism. More
recently, this area of law was strengthened with the enactment of 58 1003 (Yee) of last year which
enacts a process for bringing forth aliegations of “past” Brown Act violations. In each of thege legal
avenues, the ability to collect attorney’s fees and other legal costs can be recovered by the plaintiff if the
viclations are substantiated.

We see no reason for subjecting an individual (most likely the member of the legislative body who is
acting as chair) to criminal penalties for violation of this provision. The current provisions of the Brown
Act impose criminal liability sparingly — only where a member intentionally withholds information from
the public that he or she knows or should have known that the public was entitled to. This is consistent
with the Brown Act’s ceniral goal of transparency, and ensures that only conscious scofflaws are
threatened with criminal prosecution. AB 194 lacks these safeguards, and potentially subjects elected
officials to criminal penalties based on misunderstandings, differences of opinion, or other actions that
were not purposefully intended to violate the law.

915 i STREET 5;1«, FLOOR, SACRAMENTOC, CA 95814-2604
PH 916-808-7005 o FAX 916-264-7680 « jschenirer@cityofsacramento.org



" We are troubled by A-B 194, as it will have a chilling effect on any attempt to enforce reasonable
regulations for public comment such as the time limits for speakers.

We are equally troubled by AB 194°s provisions which would nullify an action of a local agency if -
during the discussion of that item — & person’s criticism was curtailed. The “null and void” provisions of
the Brown Act exist primarily to set aside public decisions made in a secret and undisclosed manner, for
which no other effective remedy exists. Unfortunately, AB 194 opens this new avenue o challenge
virtually any controversial public decision, in which any speaker can contend that their ability to
comment was curtailed for the wrong reason. Local governments cannot afford additional fiivolous
fawsnits. '

If vou have any questions or concerns regarding our position, please do not hesitate to contact Randi L.
Knott, Intergovernmental Relations Officer at 216-808-5771.

Sincerely,

Jay Schignirer
Chair, Law and Legislation Committes

ce: Honorable Darrell Steinberg
Honorable Roger Dickinson
Honorable Dr, Richard Pan
Members of the Assembly Local Government Commitiee
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January 31, 2014

The Honorable Nora Campos Via Fax and e-mail
Member, California State Assembly

State Capitol Building, Room 3013

Sacramento, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings.
Dear Assemblywoman Nora Campos
The Solano County Taxpavers Assoclation (SCTA) whole heartedly supports AB 194,

Our members attend numerous governmental meetings and we are appalled the way
local governments treats the public during those meetings.

From experience, we would suggsst to amend and add to this bill the reguirement that
District Attorneys recelve training on the Ralph M. Brown Act, the law that they must
enforce. In Solano County District Attorney Donald du Bain told our group that he "has
no clue of the Brown Act.” Thus, he does not act upon any Brown Act complaint submit-
ted by Sclanians. :

Under the Brown Act, agencies can place reasonable restrictions on the time, place and
manner of public comment. But too often agencies use this as a tool to shut down public
comments.

For exampie, the Solano County Board of Supervisors does not allow the public to speak
on any agenda item uniess & Speaking Card has been submitted in advance, thus deny-
ing people’s right to speak anonymously.

Assembly Bill AB194 is needed. It is the beginning of putting some testh in the Brown
Act the 60-year-old Open Meeting Law.

By copying of this ietter WE are encouraging cur Assembly and State representatives to
support AB 194 Local Government. Open Meeting

Yours in community service,
e Biddte

QOurania Riddle, President
Solane County Taxpavers Association.

ce: Assembiy member; Marike Yamada 4% Dist,
Assembly member: Jim Frazier 11" Assembiy Dist.
Assembly member: Susan Bonilla 14% Assembly Dist
Senate Member: Lois Wolk 3™ Senatorial Dist.
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Jeiniary 27, 2014

The Honhorable Norg Campos
Meiriber, Califorhiz St Assambly
SBlate Capifdl Building, Room 3013 -
Basrgmento, BA 86814

RE: AB 194 (Carhpos) Local Government. Dpen Vieatings - Notise
of Opposiion

Diear Assembly Member Campos:

A Mayor of the Gity of Downaey, | regret fo inform vou of our oppostiion
to AR 184, as amended on January Sth. This meastire would
ufhecessarlly hinder e abilty of Jdeal govemments fo conduct
husingss and sxercise reasoned judgment on matiers of public
imporiance. .

Thie proposed amendment would remove the misgderganar pensally for
a Hignibar of 2 lsgislative body fo prohibit publie criticlsin pratested
urider ihe Raiph M. Brown Act. But, the bill stil allowe & couitto
determitiation thst = davigion faken by & legisialive body of fugal
agency i vidlation of the Brown Ast is nulland void. Thisle s
disrupfive approach that distorts an &xisting provision of the Browin Act
that was inténded only to prechide gtiverning bddies from holding
seciel pracasdings.

Current law already sxpliclly specifies that a city council or gther
legislative hody may not prohibit public griticisn of the policiés,
prgoedures, ptograms, or servicis of an ggency or its acls or
omissions [Goveriment Gotis Setlion 54054.8], Furtherinore, local
agenay gaverning bodiss filist fidhare to ¢ variety of requirements
ncluding the allowanes of individuzls to piovide public comment on
tiems for consideration. Rules may be siablished for the procestings,

bt these rules must preserve constliufional righte and be fessonable.

SN GENTER | 11111 BROOKSHIRE AVENLE | DOWNEY, CAUFORNIA 50241Y016 | 5629047274 | www.downayso.org
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The Honorahle Nora Campos
Jamary 27, 2044
Page 2

The authority giver to logal governing bodies o establish rules of
procedure i§ liriited by constifutional vights and case law requiring that
ihey be reasonablg, Addifiongly, the Brown Act is Ttbrided to anhsure
the Rull participation of the public and preserve the Intsurlly of the
degisiofi-maling protass, yet hof siifle government officials and
impédes the gffdctivensss and riatural operatian of goverfiment.

We remaii desply tioubled by AB 194's provisions which would nullify
an agtion of 2 Jocal Bgenay if ~diting the discussion of thaf tem ~ &
person’s crititfsy wae curtaled. The "null and vold” brovisions of the
Brown: Aut exist primerily to set asids pliblic decisions mads. in g seoret
gind ufidistiosed mignngh, forwhich hio wltier efeclive remedy exists.
Unforfutiately, AB 194 Spaive:s iy avehils t chaliedge viltually any
caritfovetsial pukiic dedision, In which ny sosaker oan conlend that
their ability to comiment wes outtailed for the wrong resson. Thig will
chuse uhavdiddile disruption in the full Execulion of many sclions
uiidetiaken by legisiative bodies stalswite.

I¥ yiou would {iKe ta cotitact e regarding this issue, please tall me at
(562) 9047474, |
Singeraly,

GITY OF DOWNEY

o

Feriiaride Vasquez
Mayor

FVisn

co: Chalr and Members; Assembly Local Govemivient Commiites
Angels Manp, Assembly Logal Govaémment Complties
Witliam Weber, Consuliant, Assembly Republican Causus

HACCoungl/LeRersofOnpostion/As | B BrownAct-Assy. Mam, Sermpon-1-27-14
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January 27, 2014 ‘
MAYOR & T HOL GE NI
CITY COUNCIL The Honorable Nora Campos .

Sudy Ritior Calffornia State Assembly

Mayor Staie Capitol Bidg, Room 3013

Sacramento, CA 95814

Johin J. Aguliera FAX: (216) 319-21427

Deputy Mayor
RE:  ASSEMBLY BILL (AB) 194 LOGAL GOVERNMENT: OPEN MEETINGS (As amended
Dave Cowles January 8, 2014) MOTICE OF OPPOSITION

Councilmember

Gody Campbell Dear Assembly Member Campos:

Counclimember | regret to inform you that the Chiy of Vista opposes your AB 184, as amended January Gth,

Amanda Righy due 1o the constriction it places upon iocal governments to conduct business and axercise
Coundlimember reasoned judgment on matiers of public imporance.

The amendment removes the misdemeanor penally for & member of a logislative body, while
CITY MANAGER acting as the chairperson of a legistative body of a iocal agency, 10 prohibit public criticlsm
protected under the Ralph M. Brown Act, and authorizes judicial determination rendering null
and void any decision taken by a legisistive body or local agency in violation of the Brown Act.
This distorts an existing provision of the Brown Act intended omy to preciude governing bodies
from holding secret procsedings.

Patrick Johnson

Current law already explicitly specifies that & city council or other legislative body may not
prohibit public criticism of the policies, procedures, programs, or sanvices of an agency o lis
acts or omigsions. The chalrperson cannot stop & speaker because he of she disagress with
thelr viewpoint.  In addition, ocal agency governing bodies must adhere {o a variety of
requirements including the allowance of Individuals to provide public comment on ltems for
consideration, The authority given 1o local governing bodies to establish rules of procedure is
fimited by constitutional rights and cese law requiring that they be reasonable. Finally, the
Brown Act is intended to ensure the full participation of the public and preserve the integrity of
the declsion-making process, yet not stifle government offisials and impede the effectiveness
and natural operation of government.

The “null and void” provisions of the Brown Act exist primarily 1o set aside public decisions
made in a secret and undisclosed manner, for which no other effeciive remedy exists.
Unforiunately, AB 184 opens 2 new avenue 0 chalienge virually any contvoversial public
decision, in which any speaker can contend that their abllity to comment was curiaiied for the
wrong reason. This will cause unavoidable disruption in the full execution of many actions
undertaken by legisiative bodies statewide.

For these reasons, the City of Vista is opposad to AB 194,

Sincerely, bt

uciy Ritie
ayar

oo Assemblyman Rocky Chavez; FAX: 916-318-2178
Senator Mark Wyland; FAX; 816-448-7382
Assemblywoman Marie Waldron; FAY: @18-318-2175
Lengue of California Citlas; FAX: 9168688240
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January 30, 2014

The Honorable Nora Campos

Member, California State Assembly 7ol I & Nyr
State Capitol Building, Room 3013

Sacramento, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings. (4s amended January 27, 2014}
Notice of Opposition Unless Amended

Dear Assembly Member Campos:

- On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AR 194, as amended on January 27%. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public
importance.

We appreciate your willingness to amend this legislation in response to the objections voiced by
local govemnment. However, the January 27" amendments do not address the fundamental
concerns of local government: that the potential to nullify a legislative body’s action will be
emploved as yet another stumbling block by opponents of local projecis or initiatives. The
proposed amendment, while it imits the scope of the measure 1o action on specific agenda items
alleged to have been taken in violation of Government Code Section 54954.3, still leaves local
governments exposed to litigation that may be motivated by issues unrelated to the Brown Act.
AB 194 provides not merely district attorneys, but private opponents of governing body actions
with a litigation tool to use as a weapon to invalidate, or at a minimum delay, actions of jocal
legislative bodies.

We are not convinced that such a tool is necessary in light of current law, which already
explicitly specifies that a city council or other legislative body may not prohibit public criticism
of the policies, procedures, programs, or services of an agency or its acts or omissions
[Government Code Section 54954.3]. The chairperson {meost likely the mayor) cannot stop a
speaker because he or she disagrees with the speaker’s point of view.

We must unfortunately remain opposed to this measure unless it is amended to limit the ability to
file suit secking to nullify a legislative body’s action, to district attorneys. Such an amendment
would greatly reduce the volume of improper lifigation we expect fo result should AB 194
advance in its current form. The remedy AB 194 seeks is a matter of considerable gravity. It
would place in the hands of a single private individual the power to set in motion a process that
could invalidate a decision not of one elected official, but of an entire duly elected governing
body. We therefore believe it appropriate to limit the investment of such power to a district
attorney, an individual who by definition is an officer of the court, and can thus render the best
and most reasoned judgment on whether to proceed with an effort to seek a court order
overturning & governing body’s action.



The Brown Act is intended to ensure the full participation of the public and preserve the
integrity of the decision-making process, stifling neither public comment nor government
officials, nor impeding the effectiveness and natural operation of government.

California law clearly provides protections for individuals exercising constitutional rights to
petition their government and exercise freedom of speech. Local legislative bodies are
empowered with the authority to maintain conduct and keep order, but must balance that against
an individual’s rights.

Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings [Government Code Section 54950-54963].

A legislative body is permifted to limit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows government to function responsively and productively.

For decades, individuals have had and continue o have the ability to pursue litigation over an
allegation that a local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enaciment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avernues, the ability to collect attorney’s
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194’s provisions which would nullify an action of a
iocal agency if — during the discussion of that item — a person’s criticism was curtailed.
The “null and void” provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability to comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably continue oppose AB 194 unless it is amended
along the lines referenced above. If you have any questions or concerns regarding our
position, please do not hesitate to contact me at 916-658-8252.

Resgpectfully,

AR

Tim Cromartie
Legislative Representative

ce: Chair and Members, Senate Committee on Governance and Finance
Toby Ewing, Consultant, Senate Commitiee on Governance and Finance
Ryan Eisberg, Consultant, Senate Republican Caucus
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March 21, 2013

The Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 85814

RE: Assembly Bill 194 (Campos) -~ OPPOSE
Dear Assembly Member Campos:

On behalf of the thithywtwo member counties of the Rural County Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
great regret that we inform you of our opposition to your Assembly Bill 194 which would subject
individual members of a legislative body fo a misdemeanor for vioiating a portion our state’s open
maeting laws (commonly referred fo the Brown Act).

Under California’s Brown Act, local agency governing boards (e.g., a county board of
supervisors) must adhere fo a variety of requirements including the allowance of individuals to
provide public comment on items for consideration. This section of the Brown Act specifically
raeferences a prohibition of a legisiative body from curtailing oriticism by members of the public.
These requirements have been put in place in order for the public to access the proceedings and
comment on the actions of their local government agencies.

For decades, individuals have had and coniinue fo have the ability tc pursue litigation over an
allegation that a local agency viclated the Brown Act, including curiailing public commient/criticism.
More recently, this area of law was strengthened with the enactment of 8B 1003 (Yee) of last year
which enacis a process for bringing forth aliegations of “past” Brown Act violations. In each of these
legal avenues, the ability to collect attorney's fees and other legal costs can be recovered by the
plaintiff if the violations are substanfiated.

To be frank, we see no reason for subjecting an individual {most likely the member of the
legisiative body who Is acting as chair) to criminal penaliies for violation of this provision. The
current provisions of the Brown Act impose criminal liabllity sparingly — only where g member
intentionally withholds information from the public thal he or she knows or shouid have known that
the pubiic was entilied to. This is consistent with the Brown Act's central goal of transparency, and
ensures that only conscious scoffiaws are threatened with criminal prosecution. AB 194 lacks these
safeguards, and potentially subjects elected officials to crminal penalties based on
misunderstandings, differences of opinion, or other actlions that were not purposefully intended io
violate the law.



We are troubled by AB 194, as it will have a chilling effect on any attempt o enforce
reasonable regulations for public comment {(which are expressly authorized by the Brown Act).
Simply put — any public comment, even if critical, can be limited in accordance with content-neutral
rules {such as individual or aggregate time limits). Any time that critical comment is curialled, the
speaker may charge that the critical content of their speech was a motivating factor — a charge that
depends on subjective perceplion, and may be difficult to disprove. If those that chair public
meefings are faced with criminal prosecution arising from such disputes, they will inevitably show
great reiuctance in expediing the agenda for fear of crossing the fine line between reasonable
regulation and impermissible prohibition of “criticism”.

We are egually troubled by AB 184's provisions which would nullify an action of a local
agency if — during the discussion of that tem — a person’s crificisim was curtailed. The “null and
void" provisions of the Brown Act exist primarily to setf aside public decisions made in a secrat and
undisclosed manner, for which no other effeciive remedy exists. Unfortunately, AB 194 opens this
new avenue to challenge viriually any coniroversial public decision, in which any spesaker can
contend that their ability fo comment was curtailed for the wrong reason. This will cause
unavoidable disruption in the full execution of many aclions undertaken by legislative bodies
statewide.

Again, current law provides members of the public plenty of options if they believe their 1%
Amendment rights have been violated or their ability to offer comment/ criticiem was breached. For
these reasons, we are strongly opposed to AB 194, '

: if you have any questions or concerns regarding our posifion, please do not hesitate fo
contact Paul A. Smith of RCRC at 916-447-4806 and/or Jolena Voorhis of UCC at £16-327-7531.

Sincerely,
PAUL A. SMIT JOLENA VOORHIS
Senior Legeslatwe Advocaie Executive Director

cc:  Members of the Assembly Local Government Commitiee
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April 17, 2013

- The Honorable Kaicho Achadjian
'mgﬁ‘;ﬁ Chair, Assembly Local Governmeant Commities
Sanmerte 1020 N Sireet, Room 157
akorin  Sacramento, CA 25814
95814
eghone RE: AB 194 {Campos) - Open meeting; protections for public criticism: penalties for
9163777500 violations. _
forsiile As introduced 1/28/13 - @PP@SE
716.441.5567 Set for hearing Aprit 24, 2013 — Assembly Local Government Committes

Dear Assembly Member Achaé}ian:

The California State Association of Counties must regretfully oppose Assembly Bill 194, by
Assembly Member Nora Campos, which would make it a misdemeanor for 2 member of a
legislative body, while acting as the chairperson of a legislative body of a local agency, fo prohibit
public criticism protected under the Raiph M. Brown Act (Brown Act). '

Current law states that a member of a legisiative body who attends a mesting of that body where
action is taken in violation of any provision of the Brown Act and where the member intends fo
deprive the public of information {o which the member knows or has reason to know the public is
entitied is guilty of 2 misdemeanor. The Brown Act additionally prohibits members of a legisiative
body from disaliowing public criticism of the policies, procedures, programs, or services of the
iegislative body. The intent of this language is consistent with the Brown Act's overarching goal of
fransparency and ensures the public's right to information.

AB 184 contains no stipulation that the chairperson of a legislative body of a local agency who
acted to prohibit public criticism did so with the willful infent to deprive the public of information to
which it is entitled. This lack of a requirement that the action be an overt act from which criminal
intent can be inferred will expose members of jocal government agencies to unnecessary criminal
prosecution and soaring legal bills for actions that were not purposefully intended to violate the
law. AB 194 would also place on the chairperson a nearly impossible burden of proof that intent to
violate the law did not exist.

Also permitied by the Brown Act is the ability for legisiative bodies to adopt the requirement that
public comment be content-nautrai and to apply reasonable time periods for public comment. In
fact, it was concluded by the Attorney General {75 Ops.Cal.Atty.Gen. 89 (1902)) that five minutes
per speaier is a reasonable fime period by which to limit public testimony for local public agency
meetings; in Chaffee v. San Francisco Pubiic Library Commission (134 Cal.App.4th 108), it was
determined by the court that limiting public comment to twe minutes per speaker was not a Brown
Act violation. AB 194, however, would limit the chairperson’s ability to place reasonable fime limits
on public comment for the purpose of ensuring the timely conduction of public business since a
speaker may easily charge that such restrictions were appilisd due io the content of their
comments.

County agencies conduct public business cognizant of the responsibility to ensure fransparency
and public access {o information. As such, we support open meetings and the right of the public to
corrwmnant on issues and criticize various county policies and procedures. However, we believe that
current taw provides sufficient legal remedies for individuals who allege a Brown Act violation and
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do not support reducing the ability for counties to effectively conduct county business or subjecting
members of local agency legislative bodies to criminal prosecution for what may be uninteniional
actions. For these reasons, CSAC opposes AB 184, If you need additional information regarding -
our position on this measure, please do not hesitaie {o contact me at 818-650-8180 or
goriega@countes.org

Sincerely,
“ o

G . o Y
e GG
Eraina Oriega
Senior Legislative Representative

ce: The Honorabie Norma Campos, California Staie Assembly
Members and Consultant, Assembly Local Government Commitiee
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April 17, 2013

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings. (4s introduced)
Hearing Date: April 24, 2011 — Assembly Local Government Commitiee
Notice of Opposition

Dear Assembly Member Campos:

On behalf of the League of California Cities, we regrettably must oppose your AB 194, Your .
measure would make it 2 misdemeanor for 2 member of a legislative body, while acting as the

chairperson of a legisiative body of a local agency, to prohibit public criticism protected under
the Ralph M. Brown Act.

First, the law aiready explicitly provides that a city council or other legislative body may not
prohibit public criticism of the policies, procedures, programs, or services of an agency or its
acts or omissions [GC. 54954.3]. The chairperson {most likely the mayor) cannot stop a speaker
because he or she disagrees with the viewpoints of the speaker,

Additionally, local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on items for
consideration. A local legislative body may establish rules for the conduct of its proceedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitrary and
capricious.

This authority given o local governing bodies to establish rules of procedure is limited by
constitutional rights and case law requiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of the public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
natural operation of government.

The law clearly provides protections for individuals exercising constitutional rights to petition

their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual’s

rights.



Further, the Brown Act clearly provides the public the right to address a city councii or other
legislative body at regular and special meetings [GC. 54950-54963]. A legislative body is
permitted to limit public comment to matters that serve the purpose to which council holds
meetings. However, the courts balance the right of the public to address the legislative body
with the need to ensure that public comment does not unduly disrupt the orderly conduct of the
meeting. Here the Brown Act represents a balance that calls for openness and allows
-government to function responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that & local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
{Yee; 2012) which implements a formal process to address past violations of the Brown Act.

In each of these legal avenues, the ability to collect attorney’s fees and other legal costs can
be recovered by the plaintiff if the violations are substantiated.

This measure seems heavy handed in light of the remedies available to the public. AB 194
subjects an individual (most likely the member of the legislative body who is acting as
chair) fo criminal penalties for violation of this provision. The current provisions of the
Brown Act impose criminal liability sparingly — only where a member intentionally
withholds information from the public that he or she knows or should have known that the
public was entitled to. This is consistent with the Brown Act’s central goal of transparency.
AR 194 lacks these safeguards, and potentially subjects elected officials to criminal penalties
based on misunderstandings, differences of opinion, or other actions that were not
purposefully intended to violate the law.

We are equally troubled by AB 194’s provisions which would nullify an action of a
local agency if ~ during the discussion of that item — a person’s criticism was curtailed.
The “null and void” provisions of the Brown Act exist primarily to set aside pubiic decisions
made in a secret and undisclosed manner, for which no other effective remedy exists.
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability fo comment was
curtailed for the wrong reason. This will canse unavoidable disruption in the full execution of
many actions undertaken by legislative bodigs statewide.,

For these reasons, the League must regrettably oppose AB 194, If you have any questions or
concerns regarding our position, please do not hesitate o contact me at 916-658-8254.

Sincerely,

A kmabs TV Kok

Watasha M., Karl
Legislative Representative

ce: Chair and Members, Assembly Local Government Commitiee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Caucus
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The Honorable Nora Campos
California Staie Assembly
State Capitol Building
Sacramento, CA 95814

RE: Assembiy Bill 194 (Campos) - Notice of Dpposition {As infroduced]
Hearing Date: April 24 — Assembly Local Government Commiiiae

Dear Assembly Member Campos:

The California Special Districts Association (CSDA}, representing over 1,000 special districts and
affiliste organizations, regrets to inform you of our opposition to your Assembly Bill 194, related to
public criticism directed at local legisiative bodies. Unfortunately, AB 184 would unnecessarily
hinder special district boards’ ability to conduct business on behalf of the millions of Californians
who rely on them for core local services such as waler, sanitation, fire protection, and hegithcare.

CSDA fully supports and encourages public participation and engagement with their ioca!
government agencies and elected officials. Unfortunately, AB 194 would deiract from, rather than
promote, this practice. The bill provides that if a chair of the local legislative body prohibits public
crificism of the policies, procedures, programs, or services of the agency or of the acis or omissions
of the legislative body, that individual shali be guilty of a misdemsanor. Current law already provides
proteciion for this type of speech, a violation of which is an infraction. In addifion, AB 194 adds the
entire current Government Code Section 54854.3, related to public comment, fo the existing list of
Brown Act jaws subject {0 "cure and carrect” penalties. This creaies a set of circumstances that is
unproductive not only fo the local legisiative body but aiso public participation.

A key duty of the chair is to ensure the orderly conduct of business. However, under AB 194, their
hands would be tied in reguiating abusive or threatening commenis toc avold the threat of criminal
charges for failing to adhere to procedural requiraments. The chair would also be reluctant to cut-off
a person who exceeded the designated time alloiment or spoke out of turn, thus delaying others’
opporturity to offer comments and participate in the public meeting. Finally, we are concemed that
the provisions of this measure would have a chilling effect on volunteerism. Individuals may be
hesitant to get involved and lead local boards, commitiees, councils, commissions, or advisory
bodies in light of the polential severe or costly repercussions for any error or omission, however
slight.

For these reasons, CSDA respectiully opposes your AB 194. Please do not hesitate to contact me i
you have any guesiions regarding our position at (918) 442-7887.

Sincerely,

Legislative Representafive

Cafifornia Special Distriets Association

1112 ] Street, Suite 200 4 proud Celfifornia Special Districis Alliance partner

Seeramento, CA 95814 Spacial District Risk Manayasment Authority CB0A Finznoe Corgoration
toll-fres: 8770242732 *117 1 Swee;, Suite 300 1112 | Street, Suite 200

T 916.442.7887 Sacrarmento, CA GGR14 Sacramento, CA 85814

f O16.4427080 - toli-irne: B00.857.7750 toll-frec: B77.921.2752

wwv.csda.net TEB2IAaT t: 816.442.7835



COUNTY OF LOS ANGELES

Sacramento Legislative Office Board of Supenvsors
1100 K Street, Suite 400, Sacramenio, Californiz 95814 Firgt Di?trict LINA
{916) 441-7888 « Fax (516) 445-1424
hitp:/fces lzcounty.gov MARK RIDLEY-THOMAS
Second District.
. ZEV YAROSLAVSKY
WILLIAM T FUJIOKA Thizd District
Chief Exacutive Officer DON KNABE
Apﬂi 15 2013 Fourth District
‘ALAI\‘! FERNANDES ‘ MICHAEL D. ANTONOVICH
Chief Legistative Representative Fiith District

The Honorable Kaicho Achadjian, Chair
Assembly Local Government Commilites
State Capitol, Room 4088

Sacramento, CA 85814

RE: AB 184 (Campos), As Introduced — OPPOSE
Relating to the Brown Act
Set April 24, 2013 in Assembly Local Government Commities

Dear Assembly Member Achadjian:
The Los Angeles County Board of Supervisors opposes AB 194 (Campos).

The Brown Act reqguires that all meetings of a local legislative body be open and public, permitting .all
persons fo atiend and participate. The Act allows local agencies to establish reasonable ruies to
manage and conduct public comment, determining the time, place, and manner rgstrictions are
permissible.

AB 194 makes it a misdemesanor for a member of a legislative body, whiie aciing as a chairperson of g
legistative body of a local agency, to prohibit public criticism protected under the Ralph M. Brown Act. It
authorizes a district attorney to commence an action for the purpose of obtaining a judicial
determination that an action taken by a legislative body of 2 locai agency in violation of the protection
for pubiic criticism is null and void.

The Los Angeles County Executive Office of the Board has determined that AB 184 could significanily
impact the Board of Supervisars and Executive Office by encouraging members of the public to file
court actions against the Chair of the Board of Supsarvisors, as well as the chairs for the dozens of
County commissions and commitiges.

Therefore, | request your “NO vote on AB 194, If you have any questions, please contact me at 216-
441-7888.

Sincerely,

i

erends
Legisiative Representative

C: Assembly Member Nora Campoes
Each Member and Consultani, Assembly Local Government Committes

“Fo Enrich Lives Through Effective And Caring Sarvice”



0472312013

BOARD OF

SUPERVISORS

Alien R, lshids
Eligtrict Cne

Fare Vander Poel
Bistrict Two

Philiip A. Cox
District Three

J. Sreven Worthisy
District Four

Miike Ennls
District Five

#*
BOARD STAFF

Julleta Meariinez

Alitson Pilarce

Tarmmie Weyker
e

CLERK OF
THE BOARD

Michslie Baldwin
Chisf Clark

L

&eiministration Bidg.
2800 West Burrsi
Visalie, OA 83287

TEL: (B58) 636-5000
TAX: (858) 733-6858

13:45 County Administrative Office

FAYRES 733 6218

County of Tulare

Tha Honarable NMora Camgos
Assembly Speaker Pro Tempore
State Capitol, 2178

Sacramentes, CA 85814

RE: Opposition to AB 184 (Campos)
Dear Assambly Marmber Campos:

The County of Tulare ragrats to Inform you of our opposition to AB 124 which would make It
g misdemeanor for & member of a leglstative body of a local agency o prohiblt public
siificizm profectsd under the Brown At

Existing law makes violation of subdivision (c} of Sectlon 54854.3 an infraction. Exsting
law also permits the district attomey of any interested person to commence an aclion by
mandamus or injunction to oblgin 2 judiclal determination that an action taken by a
legislative body vilated certain saections of the Brown Act.

We are concemed that AB 184 woult encourage court actions against chairpersons of
various couniy commissions and commitiess thal might ullimataly result in a criminal
prosecution, even where the chairperson fled o comeclly apply the provigions of
54954.3(c). We also believe that this bill would encourage increased litigation under
Sactlon 542601 by adding viclations of gll of the provisions contained in Saction 54954.3
{0 the list of sections of the Brown Act for which a district atiorney or any interested parson
may convnence a court action io correct,

Additionally, we are concerned that AB 194 would etrongly discourage citizen velunteers
from agreeing to serve as chalrpetsons of various county commitiess and commissions
once they dlscover that they might be subject to criminal prosecution should they violate
subdivision (o) of Sactlon 54954.3,

For these reasons, the County of Tulare opposes this leglslation. Should you have any
guestions or vonceins, please contact Jean M, Rousseau, County Adminfstrative Officer at
(558} 636-5005 or jroussen re,ce.

Phitl
Tuiare cunty Board o

. Cox, Vieg-Ghalrman
SHhavisors

Stwm War&hiey, D:sirsc?: F i
ulare Couniy Board of Sup&rv oIS

n@n ishida, District One
Tulars County Board of Supervisors

oles
Senator Jean Fulter
Assembly Member Connie Conway

P.00Z2i00Z
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April 17, 2013

The Honorabie Katcho Achadjian

California State Assembly, District 35

Chair, Assembly Local Government Comunittee
Staie Capitol Building, Room 4098

Re:  Assembly Bill 194 (Campos) — OPPOSE
Open meefings: protections for public criticism: penalties for violations

Dear Chair Achadjisn:

On behalf of the Solano County Board of Supervisors 1 respectfully request that you OFPOSE AB
194 {(Campoes) when it is heard in your committee on Local Government on April 24", This bill
would make it a misdemeanor for a member of a legislative body, while acting as the chairperson of
a legislative body or local agency, to prohibit public eriticism protected under the Ralph M. Brown
Act (Brown Act).

AR 194 contains no stipulation that the chairperson of a legislative body of a 1ocal agency who apted
te prohibit public criticism did so with the willful intent to deprive the public of information to which
it is entitled, The lack of this requiremnent will unnecessarily expose members of local government to
crimingl prosecution and high legal costs for actions that were not purposefully intended to violate
the Iaw, It would also place a nearly impossible burden of proofthat intent to violate the law did not
exist.

Local governments across this state alveady have limited resources. They can ill afford to be used
fending off lawsuits brought about by this legislation. Given the significant challenges counties are
facing at this time, we believe that the State should be looking to limit opportunities to sue, rather
than encouraging them.

Aside from the potential legal ramifications, this bill would significantly affect a local government's
ability to effectively and efficiently conduct public business, AB 194 would restrict a chairperson’s
ability to place reasonable time limits on public comment since it would allow for 2 speaker to easily
charge that such restrictions were applied to prohibit public criticism.

Solane County suppotts open meetings and the right of the public to comment on issues and crificize
various policies and procedures. However, we believe that current law already provides significant
legal remedies for individuals who allege 2 Brown Act violation, AR 194 would simply hamper local
governments® ability to conduct public business and unnecessarily subject focal legislative bodies to
costly criminal prosecution,

112
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The Honorable Katcho Achadjian
Page 2
April 17, 2013

For these reasons, I would like to again respectfully urge that you OPPOSE AB 194 when it is heard
‘in your comxmttee

‘Solano County Board of Supervisors

Ce: The Honorable Members of the Assembly Local Government Commities
Assembly Local Government Committee Consultants
The Honorable Marike Yamada, Assembly District 4
The Honorable Susan Bonilla, Assembly District 14
The Honorable Lois Wollk, Senate District 3
Paul Yeder, Pariner, Shaw / Yoder / Antwih Inc,
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601 Curmen Drive © PO, Box 248 ¢ Camarillo, CA 93011-0248

Office of the City Manager
(805) 388-5307
Fao (805 388-53518

May 8, 2013

The Honorable Nora Campos
California State Assembly
State Capitol, Room 3013
Sacramento, CA 94249

RE: Opposition (o AB 194 {Campos) - Open Meetings: Protections for Public Criticism:
Penalties for Violations

Dear Assembly Member Campos:

On behalf of the City of Camarillo, | would like to respectiully express our opposition to
AB 194. This bill would make it 2 misdemeanor for a member of a legisiative body of a local
agency to prohibit public criticism protecied under the Raiph M. Brown Act (Act).

Existing law makes violation of subdivision (c) of Section 54854.3 an infraction. Existing iaw
also permits the district atterney or any interested person to commence an aciion by mandamus
or injunction io obtain a judicial determination that an action taken by a legisiative body violated
certain sections of the Act.

Camarillo is concerned that AB 194 would encourage court action against chairpersons of
various legislative bodies and commitices that may uliimately result in criminal prosecufion,
even where the chairperson made every effort to correctly apply the provisions of 54854.3 (¢).
Additionally, we believe that this bill would encourage increased litigation under Section 54860.1
by adding viclations of all the provisions contained in Section 54854.3 to the list of sections of
the Act for which a district atiorney or any interested person may commence a court action to
correct.

Lastly, we arz concerned that this bill would strongly discourage citizen volunteers from
agreeing o serve as chairpersons of various local government commitiees and commissions
once they discover that they may be subject to criminal prosecution should they violaie
subdivision {c) of Section 54954 3.

For these reasons, the City of Camarillo respectfully opposes AB 184, Thank you for your
consideration of the City's position on this important matier.

Sincerely,

Bruce Fe;ggl(

City Manager

cc.  Camaritio Ciiy Council
Californiz Contract Cilies Association
Gonsalves & Son
League of California Cities
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Aprit 17, 2013

The Honorable Katcho Achadjian \
Chairman, Assembiy Local Government Commitiee
State Capitol, Room 4098 :
Sacramento, California 85814

RE: Assembly Bill No. 194 (Campos) — Oppose Unless Amended

Dear Assemblymember Achadjian:

| am writing on behalf of £ Dorado irrigation District (E1D) to express opposition {0 AR
184 {Campos), relating to local government.

The Ralph M. Brown Act requires that all mestings of a legislative body of a local
agency o be open and public and that all persons be permitted to aftend and
participate. Current law prohibits 2 iegislative body of a local agency from preventing
publiccriticism of the policies, procedures, programs, or services of the agency, or of
the acts or emissions of the legislative body, as specified. AB 194 would make it a
misdemeanor for a member of a legislative body, while acting as the chairperson, to
prohibit public criticism protected under the act. The bilt would authorize a district
attorney or any inieresied person to commence an action for the purpose of oblaining a
- judicial determination that an action taken by a legislative body of a local agency in
violation of the protection for public criticism is null and void, as spacified.

EID believes the creation of a misdemeanor moves beyond the current scope of
enforcement under existing law, and would not allow a local agency to cure the action
by which critical speech was prohibited. Further, by creating a new crime relating fo the
conduct of a local agency meeting, & member of the legislative body acting as
chairperson right be restrained from mainiaining proper decorum in the meeting for
fear of criminal sanction should he or she cut off 2 speaker. While 2 member of the
public has & legal right to criticize the local agency, he or she does not have a right o
spealk.in a threatening or abusive manner, Typlcally, if public participation in & meseting
rises to & level that threatens the safely of these in atiendance or disrupts the meeting
to the exient that proceedings cannot continue, the meesting must be recessed,
adjourned or in limited cases, the person creating the disruption must be escorted from
the meeting room. Local agency prasiding officers must have the flexdbility fo ensure
proper decorum in a public mesting. The misdemsaanor provision in AB 194 would
unneacassarily interfere with that function.

(216} 558-1926 PH
{916} 558-1832 FaX

1407 9 Street, Suite 510
Sacramente, California 95814




The Fonorable Katcho Achadjian
Aprit 17,2013
Page 2

The District believes the more appropriate course of action, which is includad in AR 194,
is to add a violation of Section 54954.3 {o the provisions of Section 54860 that will
enable a court to declare the action related to the agenda item to be nuli and void.

Absent the deletion of the misdemeanor provision, EID respectfully requests & *‘NO"
vote on AB 194, Thank you for your time and consideration.

Sincerely,

/Qﬂwbw

Robert J. Reab

RJR:ra
Cec: The Honorable Nora Campos
Members and Consultant, Assembly Local Government Commities
Assembly Republican Office of Policy
Office of the Governor
Association of California Waler Agencies
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March 15, 2013

The Honorable Nora Campos
California State Assembly
State Capitol Room 3013
Sacramento, CA 95814

RE: Assembly Bill 194 (Campos): New Misdemeanor for Brown Act Violation—
OPPOSE

Dear Assembly Member Campos:

On behalf of the Sacramento County Board of Supervisors, I write to express the Board's
opposition to your AB 194 which makes it a misdemeanor under the Ralph M. Brown Act for the
chair of a local legislative body to prohibit public criticism. The bill also permits a district
attorney or an individual to file a lawsuit to void any action the local legislative body takes in
violation of the law governing public criticism.

The Brown Act already prohibits a local legislative body from prohibiting public criticism of local
policies, procedures, programs, or services. We believe this prohibition is sufficient and that
creating a misdemeanor is not justified. Public expression of contrary views in a public meeting
is the foundation of the Brown Act. County officials, staff, and members of the public who may
be serving on a local legislative body take their responsibility to carry out this provision in the
Brown Act seriously. :

In conclusion, we believe that current law is sufficient and AB 1594 is not needed. If you need
further information, I can be reached at 916-874-4627 or at enderton-speedi@saceounty.net,

Smcerely,

Laura Eﬂderton Speed ‘
Governmental Relations and Legislative Officer
County of Sacramento

Ce: Members and Consultants, Assembly Local Government Committee

700 H Street, Suite 7650 » Sacramento, California 25814 = phone (816) 874-7682 « fax (918) B74-6885 < www.saccounty.net.
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9102 L& NV

The Honorable Nota Cartpos
State Capitol, Room 3160
Sacramenteo, California 95814

Re: AB 194 — Bupport
Depr Assembly Member Campos:

The ACLY] is pleased to inform you of our support for AB 194, as amended, related 1o the
Brown Act.

AB 194 creates the opportunity for citizens denied the limited speech rights granted by the
Brown Aot under Government Code section 54954.3 to demand an opportunity to be heard
enforceable by court order, if necessary. It also gives the body that had denied speech
opporfunities unintentionally the opportunity to “cure and correct” the oversight and avoid
litigation. The current statutory remedies for violations of the public conument are insufficient to
properly protect the public’s right i be heard at local government meetings. We vrge passage of
this jegislation.

If you wish to discuss this matier farther, feel fiee to contact our office.

Sinc;er%x,
ot 5’

AL
7.
Francisco Lobaco
Legislative Director

Ce Members & Conmltant, Assembly Local Government Copumitiee

ACLYU ofF Norieen CALIFORNIA ACLY oF BourHEsN CALFORNIA ACLY oF San Dieso & npEnia:r COUNTIES
Abdi Saliani, Exscutive Direciat Heotar Villagro, Executive Director Kevin Keenan, Executive Diracior

3% Drumm Street 1312 Wost Eighib Street RO. Box 87131

5een Francisse, CA 941711 Lus Angeles, CA 0077 Sen Diegro, CA $21387130

{£15) 42124293 {213) 9779500 {619} 2322721 D
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{alifornio State Association of Counties

January 6, 2014

The Honorable Katcho Achadjian

Chair, Assembly Local Government Committee Y102 8¢ Nyr
1020 N Street, Room 1567

Sacramenio, CA 85814

RE: AB 184 {Campos)~ Open meeting; protections for public criticism: penalties
for violations.
As Proposed to be Amended - OPPOSE
Set for hearing January 15, 2014 — Assembly Local Government Committee

Dear Assembly Member Achadjian:

The California State Association of Counties must regretfully oppose Assembly Bill 164,
by Assembly Member Nora Campos, which would allow & disirict attorney or an individual
{o file & lawsuit fo void any action taken by & legisiative body when it has been found in
violation of the law governing protection for public criticism.

Current law states that a member of a legislative body who altends & meefing of that body
where action is taken in violation of any provision of the Brown Act and where the member
intends {0 deprive the public of information to which the mamber knows or has reason to
know the public is entitied is guilty of 2 misdemeanor. The Brown Act additionaliy prohibits
members of a legisiative body from disallowing public crificism of the policies, procedures,
programs, or services of the legislative body, The intent of this language is consistent with
the Brown Act's overarching goal of transparency and ensures the public’s right to
information.

The Brown Act additionally provides the ability for legislative bodies to adopt the
requirement that public comment be conteni-neutral and fo apply reasonable time periods
for public comment. in fact, it was concluded by the Attorney General (76

Ops.Cal Atty.Gen. 89 (1882)) that five minutes per speaker is a reasonabie time pericd by
which to limit public testimony for local public agency meetings; in Chalffee v. San
Francisco Public Library Comimission (134 Cal.App.4th 108), it was determined by the
court that limiting public comment to two minutes per speaker was nof a Brown Act
viclation. AB 194, however, would limit the chairperson’s ability to place reasonable time
fimits on public comment for the purpose of ensuring the timely conduction of public
business since a speaker may easily charge that such resiriciions were applied due to the
content of their comments and seek to nullify any action taken therein.

County agencies conduct public business cognizant of the responsibiiity to ensure
transparency and public access to information. As such, we support open meetings and
the right of the public o comment on issues and criticize various county policies and
proceduras. However, we believe that not only does current law provide sufficient iegal
remedies for individuals who aliege & Brown Act violation, but that no substaniial evidence
has arisen to warrant the need for this legisiation; AB 1984 would simply reduce the ability
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of counties to efectively conduct county business. For these reasons, CSAC opposes AB
194, If you need additional information regarding our position on this measure, plsase do
not hesitate to contact me at 816-850-8171 or feconley@counties.org.

. Sincerelv. ,
fﬁ%" Laﬁ
Faith Conley
Associate | egislative Representative

ce:  The Honorabie Norma Campos, California State Assembly
Members and Consultant, Assembly Local Government Commitiee
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The Honcrable Nora Campos
California State Assembly

State Capitol Building Room 3160
Sacramenio, CA 95814

RE: Assembly Bili 194 (Campos} —~ Notice of Opposition [As amended 01/06/14]
Dear Assembly Member Campos;

The California Special Districts Association (CSDA), representing over 1,000 special districts
and affiliate organizations, regrets to inform vou of our continued opposition {6 your Assembily
Bill 194, CSDA fully supports and encourages public participation and engagement with local
government agencies and elected ofiicials. However, AB 194 would unnecessarily hinder
special district boards’ ability to conduct business on behalf of the millions of Californians who
rely on them for core iocal services such as water, sanitation, fire protection, and healthcare.

We appreciate the opportunity to discuss our concerns with your office, as wall as the Jenuary
Bih amendment that removes the misdemeanor penalty targeting the legisiative body chair.
Unforiunataly, this amendment does not fully address our concerns, as outlined below.

Current Remedies are Sufficient and Appropriate

Specifically, AB 194 would create "null and void” penalties for violations of Government Code
Section 54854.3, related to public comment periods. Current statute provides protections for
public comment that is critical in nature, and prohibits a local legislative body from blocking
such speech. Current statute also provides civil remedies for members of the public through
mandamus, injunction, and/or declaratory relief as well the awarding of attorney's fees should a
violation occur. This award can be significant and meaningful, and is appropriate for the naiure
of the violation.

Incompatible Addition to Existing Code Seciion

Wa understand the intent of AB 194 is fo enhance the penalty for violaiing public comment

period protections and does so by adding the "null and void” penaliies that currently apply to

other specified open meeting violafions, However, “null and avoid” is incompatible with public

comment violations for the foliowing reasons and could further confuse this area of jaw.
1) “Null and Void” applies to real action. Public comments during an open meeting can
address = laundry list of issues, both on and off the agendz. Members of the public can alse
address agenda items at that are listed as informational/idiscussion only or action items that
reguire a vote. i is not clear how the court could “null and void” an action when there was
simply no colleciive action taken, either because the agendea item was informational or the
public comment addressed a matier not on the agenda.

Cajifornia Special Disicts Asseciation

A fiforni. iaf Distri ?
1112 | Sweet, Suite 200 provd Lalifornis Special Districts Alliance partner

Sacramento, CA 85814 Spucial Diswriet Risk Manapement Autharii, CSDA Finance Corporatian
toli-free: 877.924.2732 11171 Stret, Suit RO 1312 1 Stroet, Suite 200
t 916.442.7887 . Saciaments, BA 95814 Sacramenta, CA 95814

f: 316.442.7889 toll-free; BOD.537.5730 ol §77.924.2732
wyyw.cada,net B BI6.230 1 ‘ b §16.450. 7888



California Special Disfricts Association
AB 194 {Campos) — Opposs
Page 2 of 2

2) “Null and void” applies o actions of the entire legislative body. All of the current open
meeting requirements under Government Cods Section 54860.1 subject to "null and void”
penalties reflect collective actions taken by a board. This includes holding 2 meeting by
teleconference, voling by secret ballot, reperting actions during a closed session, adopiing
new taxes or assessments, and holding emergency meetings. However, AB 184 would add
a violation that resulis from a single board member's aclion, specifically when the presiding
chair or présidert limits criticism during the public comment period. This addition would
create inconsistency within the current saciion.

Finally, AB 194 unintentionally offers & new means fo stall the decision-making process of a
local legislative body. A speaker could claim that their negative comments were blocked and
as a result hold a key decision in suspense. This could cause immeasurable harm to
coniracting agreements, appointments, license applications or any other time-sensitive issue
that is required to be acted on during an open session of a public meeting.

For these reasons, CSDA respectiully maintains our opposition to AB 194, as it is proposad to
be amended and heard before the Assembly Local Government Committee on January 15,
2014. Please do not hesitate to contact me if you have any questions regarding our position at
(816) 442-7887.

s} -o:hy olzem
Legisiative Representative

e Chair and Members, Assembly Local Government Committee
Angela Mapp, Consultant, Assembly Local Government Commitiee
William Weber, Consultant, Assembly Republican Caucus
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CALIFORNIA ASSOCIATION of SANITATION AGENCIES

1215 K Strest, Suite 2200 - Sacramento, CA 5814 « TEL: (816) 446-0388 — FAX: (516) 2312141

January 7, 2014

The Honorable Katcho Achadiian, Chair
Assembly Local Government Commitiee
State Capliol, Room 4028

Sacramento, CA 95814

RE: AR 194 {Campos)— OPPOSE
Dear Assemblymember Achadjian:

The California Association of Sankation Agencies [CASA) has taken an “Oppose” position oh AR
194 {Campos), which relates to actions for violations of the Brown Act during meetings of local
tegisiative bodies. CASA is a statewide association of municipaiities, special districts, and joint
powers agencies that provide wastewater coliection, trestment, water recyding and biosolids

- management services to millions of Calfornians. All of our agenciés are overszen by locally
elected governing boards who comply with all existing laws relative to open meetings under the
Brown Act. '

AB 194 expands existing law to allow 2 District Attorney or interested party to seak judicial
determination that an action taken by a legislative body is null and void if the legislative body
violated certain provisions of the Act pertaining to public comment periods. CASA believes that
under existing law, interested parties have sufficient means to seek remediation for violations
of the Brown Act, Including in cases of public comment, which iz eritical in nature, belng limited
by & legislative body. Expanding this section could have a significant impact on an individual
agencies’ flow of business, and limits the Board Chair's abllity to manage the productive
dialogue between the Board and interested parties during a public hearing. Finally, expanding
this section could potentially incentivize disruptive behavior during public comment perinds.

For these reasons, CASA must respectfully oppose AB 194. If you have any questions related 1o
our posttior on this legislation, please feel free to contact me at (916) 448-2196.

Simceraly,

CASA Lobbyist

ce: Committes Consultants
The Honorable Nora Campos
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January 7, 2014 ‘

The Honorable Nora Campos
Member of the State Assembiy
State Capitol, Roem 3013
Sacramento, CA 95814

RE: Assembly Bill 184 {Campos) - OPPOSE

Dear Assembly Member Campos:

On behalf of the thirty-four member counties of the Rural County Representafives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
regret that we inform you of our continued opposition to your Assembiy Bill 184 which would negate
any action taken by a local legislative body if that action was taken in accordance of curtailing public
commeant/public crilicism associaled with our state's open meeling laws (commonly referred fo the
Brown Act}.

Under Cafifornia’s Brown Act, county boards of supervisors must adhere to z variety of
requirements inciuding the allowance of indglviduals to provide public comment on items for
consideration. This section of the Brown Act specifically references a prohibition of a legislative
body from curtailing criticism by membaears of the public. These requirements have been put in place
in order Tor the public to access the proceedings and provide comment on the actions of their local
government agencies,

For decades, individuals have had and continue to have the abllity to pursue litigation over an
allegation that a lccal agency violated the Brown Act, including curtailing public comment/criticism.
Two years ago, this area of law was strengthened with the enactment of SB 1003 (Yee) which
enacis a process for bringing forth allegations of “past” Brown Act viciations. In each of these legal
avenues, the ability fo collect aftorney's fees and other legal costs can be recovered by the plaintifi
if the violations are subsiantiated. This serves as a strong and expensive disincentive to loca!
public agencies towards violating the Brown Act.

We are troubled by AB 194's provisions which would nullify an action of a {ocal agengy if —
during the discussion of that item — a person's criticism was curtailed or public comment was not
aflowed. The “null and void” provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exsts.
Unfortunately, AB 194 opens ihis new avenue to challenge virtually any controversial public
decision, in which any speaker can contend that their ability fo comment was curtalled for the wrong
reason. This will cause unavoidable disruption in the full execution of many actions undertaken by
legisiative bodies statewide.



We appreciate the time your staff has dedicated to discussions involving AB 194 as we
explore possible revisions 1o the Brown Act and its public comment/public criticism provisions.
Nevertheless, we remain convinced that current law provides membets of the public plenty of
options if they believe their 1% Amendment rights have been violated or their ability o offer
comment/criticism was breached. For these reasons, we remain strongly opposed toc AB 194,

If you have any quesfions or concerns regarding our position, please do not hesitate to
contact Paul A. Smith of RCRC at 916-447-4806 and/or Jolena Voorhis of UCC at 816-327-7531.

Sincerely,

Paul A. Smith Jolena L, Voorhis

Senior Legislative Advocate Exscutive Director
RCRC . uce

car  Each Member and Consultant, of the Assembly Local Government Committee



January 8, 2014

Honorable Nora Campos
California Assembly
State Capitol
Sacramento, CA

05814

RE: AB 194 -~ SUPPORT
Dear Assembly Member Campos,
Californians Aware strongly supports your AB 194. We closely monitor press and
individual reports of suspecied violations of the Ralph M. Brown Act, and have noticed
that teo often the complaint deals with a denial of a citizen’s statnfory and constitutional

right to address the legislative bodies of local agencies in their open and public meetings.

AB 194 is 2 welcome opportunity o protect the public’s right to address its
representatives in meaningful ways in the public forum.

Sincerely,

o

Terry grancke
General Counsel
Californians Aware

Z2IE Homevond Wav = Carrmichoel, CA 25608 = Phonz (2160 4877000 - infgiacalaviare.or,
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January 3, 2014

The Honorable Nora Campos
Cealifornia State Assembly

State Capitol Building,Room 3160
Sacramento, CA 95814

RE: Assembly Bill 124 (Campos) — Notice of Opposition [As proposed 1o be amended)
Dear Assembly Member Campos:

The California Special Districts Association (CSDA), representing over 1,000 special districts
and affiliate organizations, regrets fo inform you of our continued apposman 1o your Assembly
Bill 194, as proposed to be amended, CSDA fully supports and encourages public participation
and engagement with local government agencies and elected officials. However, AB 124 would
unnecessarily hinder special district boards' ability to conduct business on behalf of the miliions
of Californians who rely on them for core local services such as water, sanitation, fire
protsction, and heakhcare.

We appreciate the opportunity to discuss our concerns with your office, as well as the proposad
amendment fo remove the misdemsanor penaity targeting the legislative body chair, as drafied
in the introduced version of this bill. Unfortunately, the proposad amendment does not fully
address our concerns, a8 outlined below.

Current Remedies are Sufficiant atd Appropriate

Specifically, AB 194 would create “null and void" penaliies for wolai::ons of Governiment Code
Section 54854.3, related io public comment periods. Current statute provides protections for
public comment that is critical in nature, and prohibiis a local legisiative body from blocking
such speech. Current statule aiso provides civil remedies for members of the public through
mandamts, injunction, and/or declaratory relief as well the awarding of attorney's faes should a
violation ocour. This award can be significant and meaningful, and is appropriate for the nature
of the violation.

Incompatible Addition fo Existing Code Seotion

We understand the intent of AB 184 is to enhance the penalty for violating public comment

period protections and does so by adding the “null and void” penaliles that currently apply to

other specified open meeting violations, Howsaver, “null and avoid” is incormpatible with public

comment violations for the following reasons and could further confuse this area of law.
1) "Nuli and Void” applies to real action. Pubiic comments during an open mesting can
address a laundry list of issues, both on and off the agenda. Members of the public can alse
address agenda items at that are listed as informationalidiscussion only or action items that
reguire a vote. It is not clear how the court could “null and void” an action when there was
simply no collective action taken, either because the agenda item was informational or the
public comment addressed a matter not on the agenda.

Californiz Specia Districts Association

1172 1 Street, Suite 200 A proud California Special Distrigts Aliiance partner

Sacramento, CA 85814 Sppcial Distoct Risk Managersert uahorin {504 éinueo Corporanon
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Califarnia Special Districts Association
AB 194 (Campos) — Oppose
Fage 207 2

2} "Null and void" applies to actions of the entire legislative body, All of the current apen
meeting reguirements under Government Code Section 54960.1 subject to “null and void”
penalties reflect collective actions taken by a board. This includes helding a mesting by
teleconference, voting by secret ballot, reporting actions during e closed session, adopting
new taxes or assessments, and holding emergency meetings. However, AB 194 would add
a violation that results from a single board member’s action, specifically when the presiding
chair or president limits criticism during the public comment period. This addition would
create inconsistency within the current section.

Finally, AB 184 unintentionally offers a new means to stall the decision-making process of a
local legisiative body. A speaker could claim that their negative comments were blocked and
as a resuli hold & key decision in suspense. This could cause immeasurable harm to
contracting agreements, appointments, license applications or any other time-sensifive issue
that is required to be acted on during an open session of a public meseting.

For these reasons, CSDA respectfully mainfains our opposition to AB 184, as it is propesed to
be amended and heard before the Assembly Lecal Government Committee on January 15,
20114, Please do not hesitate fo contact me if you have any guestions regarding our position at
(916) 442-7887.

ingerely
.

@ ?‘i } |
Dorothy Wolzem

Legislative Representative

Lce! Chair and Members, Assembly Local Govermment Committee
Angela Mapp, Consultant, Assembly Local Government Committee
Witliam Weber, Consultant, Assembly Republican Caucus
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Andrew Blownt " Randal Bresselle
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Dore Gilbert, M.EL ' _ " March 28, 2014 Barbara Kpgerman

Honorsbie Nora Campos

State Capitol, Room 3160

Sacramento, CA 94249

RE: AB 194 (Campes) Open Meetings: Actions for Violations-GPPOST
Dear Assemblywqman Campos,

" On behalf of the City of Laguna Hills, we are sivongly opposed to AR 194 (Campos). The City is concerned this bill
wonld create unintended conseguences for local governments and stall their decision-making process. AB 194 would
expand the anthorization for a Disirict Attorney or any interested party to sesk 2 null and void determination for
violations of Brown Act provisions that require public conumeént at public meetings.

The heart of null and void provisions of the Brown Act exists to address decisions made in secret end undisclosed

manner to the public when remedies bave beer exhansted. In addition, current null and void provisions apply to redl

action only. The rature of the public comment section of ¢ify council meetings provides that memberz of the public

can address issues that are not germans to the agende. Mambers of the public may also address issues on the agenda,

but that are related to informational or discussion action items. It is not clear how the Court would null and void an
~ action when thers has been no colleciive action Men.

In addition, null and void provisions appiy in present form only to actions of the entire legislative body, reﬂectmg _
collective actions taken by & sty council, such as failore %0 properly notice 2 esting or fnappropriate decision making
in closed session. AB 194 would set 2 bad precedent by allowing a violation from 2 single boerd member’s actmn
specifically when.the presiding chair teay limit crificisin or Hime ellotments during public comment,

Furthermm, AB 194 has the potential fo stall the decision-making process of a city council. A speaker could claim
* that their comments were blocked and as & result of a nnll and void determination hold & key decision in suspenise, This
could potentially stall thoe sensitive issuss before the city council.

For these reasons, the City of Laguna Hills respectfully opposes AB 194,

2C__

An ey Bilount
MAYOR T

Since‘meiy,

ce: Senate Governance and Finance Comumittee, Fax: (016) 322-0298

ACC-OC Board of Directors, Fax: (714) 853-1302 -
24085 El Torp Road = Laguna Hills, California 928586 « {848) 707-2810 » FAX (849) 7OT-2614
website! www.cl.laguna-hills.ca.us
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Shoring Up Your Right to Be Hearg

gt R By ey dea Guaomids
The peaple’s iight to speak and be heerd is & comarstons of our
demuaacy,

‘That right woults oe strennlhenad by ry bitl, AB 194, which wag
approved Yiednesday Ly thy Assambly Locat Govermment
Commitan. ‘The bilt puts move teath into the Brown Act with penallie:
tiat wil meaike ioczl agansies hink twice atout shutiing out cliizens.

L spangored this bill 1o protect the pubiic's Aght te Tuly parlcipale in
areisions made by lossd governmant. ! passed, o wilf hold ncat
elacied gloes accountabia in & stronger way In e poopie they ropresent.

For 60 yars, the Browh Act hiss helped ensurs thal the public can commant on mattars thal their ity
coungt, board of suparvisors, Waler agency, sis, are debatling.

However, despite the gusranicos of the Brown Act, the public’s voics |a ‘mo otten inapproprigtely silenced.

Unger the Brows A £, agentias can pece reasenable resbiclions on the thme, plece and mannar of pubic
comiment. Bulleo often, they ¢ 1o far and shut down peaeple's comments.,

Arid i thures gre compiainis, joosl agentias pan just dismiss them with a promise that it will not happen egein
~ without having o aciuetly slow the personwhose voios was sliensed o spegh,

AB 104 allows the offehiding Bysncy to coree lts vistalion. For aeampis, gn agency can simply cail another
meating and have e fssue hoarg 2gam.

if an agency fells 1o cormet the violation. AB 154 aliows an individual to teke a compizing 1o a judge who
could vald the action takon by the ageney,

The penalties i AB 154 are nel agw. Tnare arealmady panaiies th place for locs! agersies hat fal te
provick: enough notice to the pubic on when Raadegs are schetized, or for npt conducting mestings apenly.

A, 154 simply. 2priss thave oxisting remadies ts inziances wiere te pubiic i vwiongly silenced duriap
ciheraise opun by

w31AE.

A 194 ¥l nos move fo the Assenbly floar. 3ty tuned, | whl kesd you g osted on e progress.
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INGLEWOOD FLOUTS THE LAW: LOCKE QORS,
ELEVATORS KEEP CITIZENS FROM COUNCIL

x -

riginiaily posted ab Chiv Walch

By Benaal! Fleming.

The City Councl! Meeting slated for
10 a.m. today was held in a city hall
behind locked doors and with

elevators accessibie only to city

employees with an RFID card.

The prevention of citizens from
attending a public meeting is In direct violation of California State Government Code §
54954, 3 which states, “[The] public may comment on agenda ltemis before or during
consideration by legislative body.” Owing to the mayor, James T, Butts, and city councll not
aliowing residents to enter the building or, if they did gain access, to reach the 9th fioor, this

and other significant state laws were violated.

This reporter arrived at 9:58 a.m. to find all four entrances to Inglewood City Hall iocked. A

number of pacple were at each entrance. All were denied entry.

htto:/fwww. publicceo .com/2014/0 1 /inelewond-Tlovis-the-law-Incked-danreelevatare-been. 1R 4
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Around 10:04 a.m., an apparent city employee approached the main entrance at the east
sida and retuctently allowed this journalist inside but denied access to others seeking entry.
When told of the city councll meeting scheduled for that morning, she said sha was unaware

of it.

“1 don’t know about it. But if there is, the elevators are probably locked too, If yvou can get

up there, maybe you can see.”

The elevators were |locked. It was at that time that two more city employees entered city hall
from the south side. One of them was Mr. John F. “Jack” Hoffman. (They had been seen a

few minutes earlier walking te a vehicle parked beneath the nearby library, and had since re-
entered city hall.) Both had city IDs. Hoffrman used his card to provide access via the elevator

to the 9th floor, which was accessed by this reporter at exactly 10:06 a.m.

Heffrnan is a ratired Personnel Director from the City of Glendale and a resident of Inglewood

who lives on Fairview Boulevard.

On the gth floor, the councll chamber doors ware open, the lights were on but no one was
inside. It was at that time that District 2 Council Mamber Alex Padilla exited from behind the
chambers and came down the hallway. He stopped, said hello and when asked about the

council meeting said, "We just finished, We're going into closed session now.”

Nownstairs again, there was a brief conversation with City Clark Yvonne Horton. Pleasantries
were exchangad and then this reporter went outside to speak with Inglewood Management
Employees Organization (IMEC} members who had gathered in the iibrary parking lot. When
told that the doors were tocked, that the open portion of the coundll mseting had been

execuied in 2 matter of minutes, they departed togather,

Incoming Iinglewood City Attorney Kenneth P. Campos was informed of the situation as well
as the violations of the California Ralph M. Brown Act that had occurred as a direct result of

the public being prevented from attending the city council meeting of December 30, 2013,

Outgoing city attorney Cal P. Saunders, who has notified the city of his resignation as of 31
December 2103, apparently took the time to write a rare respansa, Despite evidence to the
contrary, an unsigned response via Saunders’ e-mall account stated that “[i]t was rmy
understanding that the doors to City Hall were open and the 9th Floor was assessabie by

slavator before 10:00 a.m.”

Saunders’ e-mall responss was oc’'d to the assistant city manager/Chief Information Officer
{CIO) Michaz! Falkow.

http//wweww.publiceeo.com/2014/01 /inglewood-flouts-the-law-locked-doors-elevators-keen-...  1/8/2014
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b INSIDE INGLEWOOD-The City Council Meeting
slated for 10 a.m. today was held it a clty hall
¢ behind locked doors and with elevators accessible
only to cily emplovess with an RFID card.

The prevention of citizens from attending 2 public
meeting is in direct violation of California State
Government Code § 54954.3 which siates, ‘[The]
pubdic may commeant on agendes items before or
during consideration by legisiative body.” Owing fo
the mayor, James T. B ulls, and city council not
alfowing residents to enter the building or, if they did
gain access, to reach the 8th fioar, this and other
significant stade laws were viglated.

This reporter arrived at 9:58 a.m. to find all four
. entrances to Inglewood City Hall locked. A number
of people were at each entrance. All were denied entry.

Around 10:04 a.m., ah apparent city employee approached the main entrance af the sast side and
reluctantly aliowed this journalist inside but denied access to others seaking entry. When fold of the city
council mesting scheduled for that morning, she said she was unaware of it.

“t don't know about it. But if there is, the elevators are probably locked foo. If you can get up therg, maybe
you can see.”

The elevators were locked. It was af that time that two more city employees entered city hall from the south
side. One of them was Mr. John F. “Jack” Hoffman. (They had been seen a few minutes earlier walking o &
vehicle parked beneath the nearby library, and had since re-enterec city hall.) Both had city 1Ds. Hoffman
used his card o provide access via the glevator to the 8th floor, which was accessed by this reporter at
exactly 10:06 a.m.

Hoffman is a retired Personnel Director from the City of Glendale and a resident of inglewood who iives on
Fairview Boulevard.

On the Bih floor, the council chamber doars were open, the lights were on but no one was inside. 1t was at
that time that District 2 Councit Member Alex Padilla exited from behind the chambers and came down the
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hallway. He stopped, said hello and when asked about the coundil meeting said, "We just finished. We're
going into closed session now.”

Downstairs again, there was a brief conversation with City Clerk Yvonne Horton. Fleasantries were
exchanged and then this reporter went outside fo speai'{"‘With inglewood Management Employees
QOrganizafion (IMEQ) members who had gathered in the library parking lot. When told that the doors were
jockead; that the open portion of the council meeting had been exscuted in a matter of minutes, they
deparied together.

Incoming Inglewood City Attorney Kenneth P. Campos was informed of the siiuation as well as the
violations of the California Raiph M. Brown Act that had occurred as a direct result of the public being
prevented from attending the city council meeting of December 30, 2013.

Qutgoing city attorney Cal P. Saunders, who has notiiled the city of his resignation as of 31 December
2103, apparently took the time to write a rare response. Despite evidence to the contrary, an unsigned
regponse via Saunders’ e-mail account stated that “[ijt was my understanding that the doors to City Hall
were open and the 9th Floor was assessable by elevator before 10:00 a.m.”

Saunders’ e-mail response was cc'd to the assistant city manager/Chief information Officer (ClO) Michag!
Falkow.

Falkow is in charge of the video security footage collected by the City of Inglewood which is filmed af all
four entrances as well as in all four elevators.

The mayor, Campos and city councii members did not respond to requests for comment via e-mail.

(Randall Fleming is & veteran journalist and magazine publisher, He has worked at and for the New
York Post, the Brooklyn Spectator and the Los Feliz Ledger. He Is currently editorin-chief at the
Morningside Park Chronicle, a monthiy newspaper based in Inglewood, CA and on-line at
ViorzingsiceParkChronicle com, Views expressed andfor conclusions reached by Mr. Fleming are
his and do not necessarily reflect those of CiiyWatch.) Photo credit: Randall Fleming.
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Winmers of free-speech suit against L..A. are awarded only $2

Two Venice Beach performers get §1 each for repeatedly being kicked out of L.A.
council meetings.

By Emily Alpert Reyes
5:40 PM PST, February 23, 2014

Two men who were repeatedly kicked out of Los Angeles City Council meetings for advertisement
violating public comment rules won part of a free-speech lawsnuit against the ¢ity last
vear. But a jury recently awarded them only a few dollars for their trouble,

The meager awards are the latest turn in a long-running case that pitted the Venice Beach performers
against council rules banning "personal, impertinent, unduly repetitive, standerous or profane
remarks."

Like many government bodies across the country, the council has often wrestled with how to regulate
public comments and keep meetings orderly. Some politicians complain that L. A. council meetings
have at times devolved into a "circus."

"We allow people to curse at the council. We allow them to wear dollhouses strapped to their heads.
We aren't that tight on it," Councilman Paul Koretz said, "Yet we still have a constant battle" over
what is allowed.

In August, a federal judge in Los Angeles ruled that the city had repeatedly run afoul of the 1st
Amendment in enforcing its Rules of Decorum, cutiing off or gjecting two activists from meetings
dating from 2009. In several instances, the men were temporarily banned from speaking at city
meetings.

In & separate action last week, a jury concluded that Matt Dowd and David "Zuma Dogg" Saltsburg
— who once ran for mayor against Antonio Villaraigosa — had not proved that they suffered "actual
injury" from the unconstitutional use of the meeting rules and granted them only $1 each in nominal
damages. ‘

"I'm just stunned and appalled that a jury of American citizens can think that banning someone from
speaking in & public meeting ... is not worth anything," Dowd said in a telephone interview from New
Zealand, where he now lives. "The city ~ they feel like they got away with it ~ even though they
lost."

The decision could still cost taxpayers: Civil rights attormey Stephen Rohde said he would seek to
recover legal fees from the city but declined to estimate how much. He estimated that he and three
other lawyers spent more than 1,500 hours among them on the case. The city has already paid more
than $450,000 to outside attorneys to help handie the matter, according to a spokesman for City Atty.
Mike Feuer. ‘

hitp:/fwww latimes.com/local/la-me-dollar-lawsuit-20140224.,0,78 10421 print. story 212472014
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Such cases “often are not necessarily about the money," Rohde said. "My hope is that the city will
take the 1st Amendment seriously.... That will be the vindication for these plaintiffs."

The federal judge did not find that the city rules themselves violated the 1st Amendment right to
freedom of speech, as Dowd and Saltsburg had argued. However, the judge warned that "because of
its phrasing, it is easy to apply the Rule in an unconstitutional manner." His decision hinged on
whether the rules were interpreted to require "an actual disruption,” not just language that was
"impertinent" or obiectionable,

The judge found there was "an unconstitutional application” of the rules against Dowd and Saltsburg
at a string of meetings. In one such case, Dowd complained that the council "president is pathetic and
hopeless and is not doing a very good job and you need to get together and lose her." That prompted a
city attorney to advise the council that Dowd shouldn't engage in personal attacks, according to the
decision.

Dowd countered that he wasn't directly talking to the president, then used an expletive when
complaining about rules governing public conduct along the Venice Beach boardwalk. The council
dismissed Dowd from the meeting and voted to ban him from speaking at future meetings for 30 days.

The city argued Dowd was disruptive. But criticizing how the couneil president did her job "is
political speech at the heart of the First Amendment,” U.S. District Judge Dean D. Pregerson ruled,
Profanity seems to be what unltimately spurred the council to ban Dowd, but profanity alone isn't
reason to remove someone, the judge concluded. The council "cannot sacrifice political speech to a
formula of civility," he wrote.

In the same decision, Pregerson ruled that the city could not ban the use of amplified sound in
designated areas of the Venice Beach boardwalk but backed other restrictions on boardwalk
performers and vendors — which spurred the performers' complaints against the city. Dowd,
Saltsburg and other Venice performers who filed the lawsuit were also awarded $1 each in nominat
damages related 1o the sound restrictions. The total payout was $10.

The Rules of Decorum haven't been altered since the court decision. Pregerson wrote that the city
"would do well to consider revising the rules” to make it clear that nobody can be ejected before
causing "an actual disruption.”

Bardis Vakili, staff attorney for the American Civil Liberties Union of Southern California, said the
wording in the existing Los Angeles rules could be used to chill criticism. "Nobody would ever
accuse you of being 'impertinent’ when you're praising the City Council," Vakili said. His group has
challenged similar rules in Orange County.

City attorney spokesman Rob Wilcox said now that damages have been assessed in the case, city
lawyers will evaluate the verdict and advise the council on whether any changes are needed.

For cities, "it's a balancing act,” said Tracy Westen, chief executive of the nonprofit Center for
Governmental Studies. "The City Council can probably censor people if theyv're off topic and
dramatically wasting time, if they're so loud that it's distuptive. But they have to give them
considerable latitude under the ist Amendment to express their views.... It's very difficult to say, "You
can't talk."™

emilv.alperi@iatines. cont

Copyright © 2014, Los Angeles Times
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COUNTY OF LOS ANGELES

Sacramentio Legislative Office Board of Supervisors
1100 K Street, Buite 400, Sacramento, California 95814 %i&?ﬁg#g LINA
{016) 441-7888 « Fax (918) 445-1424 ,
hitp:/lceo. lzcounty.gov MARK RIDLEY-THOMAS
Second District
: : ZEV YAROSLAVSKY
WILLIAM T FUJIOKA * Third District
Chisf Executive Cificer DON KNABE
_ January 14, 2014 : Fourth District
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The Honorable Katcho Achadjian, Chair
Assembly Local Government Commitiee
State Capitol, Room 4088
Sacramento, CA 95814

RE: AB 194 {Campos), As Amended on January §, 2014 — OPPOSE
Relating to the Brown Act
Set January 15, 2014 in Assembly Local Government Commitize

Dear Assembly Member Achadjian:
The Los Angeles County Board of Supervisors opposes AB 184 (Campos).

The Ralph M. Brown Act (Brown Act) requires, with specified exceptions, that all meetings of & local
legisiative body be open and public, permitiing all persons to attend and pariicipate. The Brown Act
aliows local agencies ito establish reasonable rules to manage and conduct public comment,
determining the time, place, and manner in which restrictions for public comment are permissible.

AB 194 would expand the authorization of a dtstrlct attorney or inferested party to ask a court to
determine that an act by & legisiative body is null and void if that body violated the reguirement to
provide members of the public an opportunity for comment or crificism.

The Los Angeles County Executive Office of the Board has defermined that AB 194 could significantly
impact the Board of Supervisors and the Executive Office by encouraging members of the pubiic to file
court actiohs against the Board of Supervisors, as well as against the dozens of County commissions
and commitiees. For example, pursuant io AB 194, a person could file a court action at any time he or
she believed z legislative body failed io adopt reasonable regulations that allowed the public to directiy
address the legistative body on any item of public interest. As a result, 2 local body may be unabie to
move forward with critical and time-sensitive items unitit the court issued a decision.

For this reason, | respectively request your “NC vote on AB 184, If you have any.questions, please
contact me at (016) 441-7888.

Sincerely,

Stephen Kawarmura
Legislative Reprasentative

C.  Assembly Member Nora Campos
Each Member and Consuliant, Assembly Local Government Comimittee

“To Enrich Lives Through Effecfive And Caring Service”



Bill Summary: _
Assembly Bill 194 is about the people’s right 1o
be heard and speak. It safeguards the right of
the public to participate in local government
decision making. It imposes specific penaifies
on any local agency that violates the public's
right to be heard. )

Background:
The 60-vear old Brown Act reguires that all

meetings of a legisiative body of a local agency

be open and public and that all persons be
permitied to sttend and participate. The
purpose of the Brown Act is to ensure that
actions =~ of local agencies and their
deliberations are conducied openly and
transparently.

The Brown Act guarantees that members of
the public can address local legislative bodies.
it aliows bodies to enact reasonable
regulations on the time, place, and manner in
which individuals can make comments.
However, the agencies are prohibited from
preventing public criticism of their actions at
meetings.

Broblem:

commitment that they will stop the violations
in the future. Once that has occurred, the
matter is closed leaving the public with no
further recourse,

There is no reguirement that the particular
issue be brought up again so the public can be
heard. The local agency, in essence, polices
itself and there is no other review,

Legisiative Solution:

The existing remedies for curtailing or violating
the rights of people o comment at public
meetings are insufficient.

The current course of action for an individual
who feels their ability to comment during a
meeting has been viclated Is to submit a
“cease and desist” letter to the local agency
within nine months of the alleged violation.
The local agency has 30 days o respond. The
iocal agency can simply issue an unconditional

AB 184 upholds the right of individuals to
provide meaningful public comment to & local
agency. It provides that if the public comment
provisions of the Brown Act are violated then
an individual can seek to have a judge render
any action taken by the agency on that
particular item null and void. Prior to such
action, the agency would have an opportunity
to cure or correct the alleged violation. For
example, they could rehear the particular
matter at a subsequent meeting and allow for
public commeant at that fime.

This remedy currently applies to other
viglations of the Brown Act such as failure to
properly notice a meeting or inappropriate
decision making in closed session.

'AB 194 will ensure the public has the toois

necessary %o hold governing  agencies
accountable when they violate the Brown Act.

Representing San lose

ww.asm.ca.goug CRINDOS



Support:

American Civil Liberties Union
Californians Aware

Opposition:

Association of California Schoot Administrators

Association of California Water Agencies

California Association of Clerks and Elections
" Officials

Californiz Special Districts Association

California State Associztion of Counties

City of Camarilio

City of Thousand Qaks

County of Tulare

£l Dorado lrrigation District

League of California Cities

Los Angeles County Board of Supervisors

Rural County Representatives of California

Sacramento County Board of Supervisors

Solano County Board of Supervisors

Urban Counties Caucus

For More Information:

Larry Sokol

Principal Assistant

Assembly Speaker pro Tempore Nora Campos
Phone: 916-318-2027

Fax: 916-319-2127: Fax

Email: larry.sokol@asm.ca.gov

Representing San Jose

WAL BREMLCR. 2OV CRI

s



Practice Tip:
The key to the Brown

ACt 13.0 single sentence,

I summary, all
‘meeiings shall be ogen
and pubhcexcept
when the Brown Act
authorizes otherwise.

THE RIGHT OF ACCESS

Two key parts of the Brown Act have not changed since its adoption in 1953, Ong is the Brown ACt's initiel
section, declaring the Legisiature’s intent,

“In enacting this chapter, the Legislature finds and declares that the public commissions, boards,
and councils and the other public agencies in this State exist to ait? in the conduct of the psople’s
business. 1t is the intent of the law that their gctions be taken openly and that thelr peliberations
be condticted openfy.”

"The people of this State do not vield their sovereignty to the agencies which serve them. The
-paople, in delegating authority, do not give thelr public servarits the right to decide what is good
for the peopie t0 know and what is not good for themn to know. The people insist on remaining

informed so that they may refain controlf over the instrurments they have created”

The people reconfirmed that intent 50 vears later in the November 2004 eiection by adopting Proposition
59, amending the California Constitution 1o include a public right of access to government information:

“The peaple have the right of actess to information concarning the conduct of the people’s
husiness, and, therefore, the meetings of public bodies and the writings of public officials and
agencies shall be open to public scrutiny.”

The Brown Act's other unchanged provision is a single sentence:

"All meetings of the Jegisiative body of a local agency shall be open and pubiic, and aif persons
shall be permitied to attend any meeting of the legistative body of a local agency, except as
stherwise provided in this chapter™

That one sentence is by far the most Important of the entire Brown Act. if the opening is the soul, that
sentence is the heart of the Brown Act.

2 QPN & PUBLIC IV Chaprer 1: 1t Is the People’s Business



BROAD COVERAGE

The Brown Act covers membears of virtually every type of local government body, elected or appointed,
cecistor-making or advisory. Some types of nrivate organizations are covered, as are newh-alscted
members of a legislative bady, evenr before they take ofiice.

Similarly, meetings subject to the Brown Act are riof imited to face-to-face gatherings. They also inclugs
any communication medium or device through which a majority of & legisiative body discusses, deiiberates
or takes action oh an fem of business outside of & noticad mesting. They include mastings heid from
ramote locations by teleconference.

New communication echnologies present new Brown Act challenges. For example, common a-mail
practices of jorwarding or replying to massages can easily lead tc a serial meeting prohibitad by the
Brown ACt, a8 can participation by memnbers of a leglslative body in an Irternet chatroom or biog dislogue.

Communicating during meetings using electronic tachinolngy {such as laptop computers, personal

digital assistants, or cellular telephones) may create the perception that private communications are

influencing the outcome of decisions; some state legislatures have banned the practice. On the other — ‘ "

) ) ) i . Think of the government's

_hand, widiespread cablecasting and web streaming of meetings has greatly expanded pubiic access to the house as being made of

decislon-making process, glags. The curtaing may be
Cidrawnonly i juriher the
L public’s mterest.

. Practice Tip:

= NARROW EXEMPTIONS

The express purpase of the Brown Act is 10 assure that local government agencies conduct the public’s
business opanly and publicly. Courts and the California Attorney General usually broadly construe the
Brown ACt in favor of greater public access and narrowly Construe exempriions to its general rutest

Genarally, public officiats should think of themselves as living in glass houses, and that they may only draw
the curtaing when it is in the public interast to preserve confidentiality. Closed sessiens may be held only as
specifically authorized by the provisions of the Brown Act ltself

The Brown Act, however, is firmited to meetings among a majority of the members of multi-member
governmertt bodies wher the subject relates to local agency business. it does not apply 1o independant
conduct of individugl decision-makers. i does not apply 1o social, ceremonial, educational, and other
gatherings &s long as a majority of the members of a body don't discuss issues related to thei jocal
agency's business. Meetings of temporary advisory committees—as distinguished from standing
committeas-—-made up solely of less than a
guorum of a legisiative body are not sublect to
the Brown Act.

The law does not apply to local agency staff or
emplovess, but they may facilitate a violation by
acting &s a conduit for discussion, defiberation,
or action by the legislative body®

The iaw, on the one hand, racognizes the

nieed of individual local officials 1o meet and
discuss mattars with their constituents. On the
othar hand, it requires—with cartain specific
expeptions to protect the community and
preserve individual rights-—that {he decision-
making process be public. Sometimes the
boundary betwaen the two 1S not easy to draw.

OPEN & PUBLIC Y Chaprer 1: it Is the People’s Business 3



Practice Tio:

Transparency is @
foundational value for
ethical government
practices. The Brown
Actis.a floginota
ceiling, for conduct.

PUBLIC PARTICIPATION IN MEETINGS

Iri addition to reguiring the public’s business to be conducted in open, noticed meetings, the Brown
Actalso extends to the public the right to participate In meetings. Individuals, lobbyists, and members
of the news media possess the right to attend, record, broadcast, and participete in
public meetings. The public’s participation is further enhanced by the Brown ACE'S
requirement that a meaningful agenda be posted in advance of meetings, by imiting
discussion and action to matters listed on the agenda, and by requiring that mesting
materials be made avajlable.

Legisiative bodies may, however, adopt reasonable regulations on public testimony and
the conduct of public meetings, including measures 10 address disruptive conduct and
frretevant speech.

= CONTROVERSY

Mot surprisingly, the Brown Act has been a source of confusion and controversy since
its inception. News meadia and government watchdogs often argue the law is toothless,
peinting out that there has never been a single criminal conviction for a violgtion. They
often suspect that closed sessions are being misused.

Public officials cormplain that the Brown Act makes it difficuit to Tespond o constituents
and requires public discussions of items better discussed privatety—such as why 2
partdcular perseon should not be appointed to a board or commission. Many elecied officials find the Brown
ACt inconsisient with their privaie business experiences. Closed maetings can be more efficient; thay
gliminate grandstanding and promote candor, The techniques thet serve well in business—the working
junch, the sharing of information through a series of pRone calls or emails, the backroom conversations
and compromises—are often nat possible under the Brown Act

As a matter of public policy, California (along with many other states) has conciuded that thers is more 0
be eained than lost by conducting public business in the open. Government behind closed doors may well
be efficient and business-like, bt § may be percelved as unresponsive and untrustwortin:

BEYOND THE LAW—GOOD BUSINESS PRACTICES

Violations of the Brown Act can lead to invalidation of an agency’s action, payment of a challenger’s
attorney's fees, public embarrassment, even criminal prosecution. But the Brown ACt 1s & fioor, not a ceifing
for conduct of public officials, This guide is focused not only oh the Brown ACt 8s 8 minimum standard, but
also oh meeting practices or activities that, legal or not, are likely to create controversy. Problems may ¢rop
up. for exampie, when agenda descriptions are too brief or vague, when an informat get-together takes

o the appearance of & mesting, when an agency conducts 1o much of its business in closed session or
discusses matters in closed sassion that are beyond the authorized scope, or when controversial issues
arise that are not on the agends. '

The Brown Act aliows & tegistative body to adopt practices and requirernents for greater access to meetings
for itseif and its subordinate commiitees and bodies that are more stringent than the law itself requiress
Rather than simply resiate the basic requirements of the Brown Act, local open meeting policies should
strive 1o anticipate and prevent problems in areas where the Brown Act doesn’t provide full guidance. As
with the adoption of any other significant policy, public comment should be solicited,

4 OPEN & PURLIC IV Chapter 1: 1t Is the People’s Business
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Ciry COUNCIL FAILS IN ATTEMPT TO DERAIL MALIBU TOWNSHIP COUNCIL’S
BROWN ACT LAWSUIT

Los Angelss - The Los Angeles County Superior Court (Honorable James C, Chalfant,
Judge Presiding) yesterday rejected the Malibu City Council's bid to have the Malibu
Township Council's Brown Act lawsuit thrown out. In a detfailed, 11-page decision, the
Court denied a motion by the City Attorney fo dismiss the first cause of action in MTC's
lawsuit against the City Council. MTC's first cause of action seeks a writ ordering the City
Councll to nullify its controversial actions to move forward with a proposal to swap City-
owned Charmlse Wildemess Park for & portion of Malibu Bluffs Park now owned by the
State of California. MTC's lawsuit presses claims under both the Brown Act and the
California Public Records Act.

in December 2012, Mayor Joan House and Counciiman Lou La Monte secretly negofiated
the parkland swap with the Santa Monica Mountains Conservancy's Executive Director, Joe
Edmiston. SMMC currently manages the 83 acres of Biuffs Park it would cede io the City in
exchange for 535-acre Charmiee Wilderness Park. Before facing major public controversy
and running into legal trouble, the SMMC and City officials had planned to finalize the deal
by January 28, 2013,

The City Attorney argued that an April 8, 2013 decision by the City Council to rescind its
Jdanuary 14, 2013 decision to move forward with the swap effectively cured any alleged
violations of the Brown Act's open meeting requiraments, and that therefore MTC's Brown
Act claims should be dismissed. The court squarely rejected this argument.

“The fact that on April 8, ten minuies after rescinging its January 14 decision, the council
fully reapproved that same decision was not lost on the Court,” said Frank P. Angel, MTC's
lsad aftorney. "We had warnad the City Councit on Apiil 8 that its so-calied ‘cure’ was &
sham cure that nobody wilt fall for." The Court made clear that the Brown Act requires
more than simply notice of a meeting and the opportunity for the public o be heard; it
requires local elected officials to discuss, deliberate and vole in the open on agenda items.
They can't splif fact-finding, discussion or deliberation between ptivate and public mestings.
"A major objective of the Brown Act is to facilitate public participation in all phases of local
government decision-making and to curb misuse of democratic process by secref
legislation of public bodies," wrote Judge Chalfant.



Noting that a majorily of council members may not circumvent the Brown Act's open
meeting provisions by using intermadiaties or emails to discuss, deliberate or act on
business within their subject matter jurisdiction, the Court reascnad:

"TThe City is fighting the ultimate facts [stated in MTC's pleading], which alleges that
the City Attorney's pre-Christmas brieffing] informed Siberf, Rosenthal and Peak that
House and La Monte favored swapping the parkland. Rosenthal's December 24

- email [to House and La Monts] expressed her own enthusiasm for the swap,
Contrary to the City's argument, this email, made after negotiations with SMMC's full
legal team, and after Rosenthal saw the City Atforney's report on the negofiations,
can be construed as stating her favorable position on the swap. As three
Counciipersons supported the swap, this can be consfrued as a collective decision by
the majority of Counclipersons.”

The City Council's failed attempt to defeat MTC's Brown Act claims was made in the form of
a so-called motion for judgment on the pleadings. By this procedure, the court considers
whether the plaintiff's compizint states facts entitiing the plaintiff to legal relief, assuming
the facts alleged will be established. in light of its ruling on MTC's main Brown Act cause of
action, the Court dismissed anciliary Brown Act claims by MTC for declaratory and
injunctive refief, finding them “duplicative of the first cause of action,”

The trial is expected to take place in mid-2014. The Court will schedule the trial date in
December and, at that time, will also decide on a protocol for future discovery -- evidence
gathering to be carried out following an injunction, issued in June, which ordered the
members of the City Council and unelected City officials to refrain from destroying avidence,
inciuding emalls and other electronically stored information.

Oral argument was presented by City Aftorney Chrisii Hogin on behalf of the City Councl,
and by Angel Law aftomneys Frank P. Angel and Jessica Cheng on behalf of MTC. Angel
Law is a Santa Monica-based law firm formed in 1983, specializing in environmental, tand
use, election and sunshine {good government) taws. The Brown Act and the California
Public Recards Act are California's main good government taws. They allow citizens o
apply for the couris' help in ensuring that local government discussions of public business
are conducted in the open, and that tocal officials" writings regarding the conduct of public
business are subject to public scrutiny.



Malibu Township Couneil v. City Couneil Tentative decision on motion for judgment

of the City of Maliby, et al. on the pleadings: denied as to first cause of
BS 142420 action, granted as to second and third canses

o~ 2] ~-00o 1% ; ﬁ} . z B S ofaction

Responderits City Council ofthe City of Malibu, City Councilmembers Joan House, Lou
LaMonte, Skylar Peak, Laura Zahn Rosenthal and John Sibert, and Real Party-in-Interest City of
Malibu (collectively, “City"™) move for judgment on the pleadings as to the three causes of action

asserted in the Second Amended Petition (“SAP™). The cowt has read and considered the
moving papers,’ opposition, and reply, and renders the following tentative decigion.

Petmoner Mahbu Township Council, Ine. (“MTC™) commenced this proceading against
the Malibu City Council (“City Council™) on April 10, 2013, and filed the SAP, the operative
pleading, on July 26, 2013, The SAP asserts causes of action forswrit of .mandaie, declaratory
relief, and injunctive relief, all under the Brown Act, Govt, Code sections 54960, 54960.1,
Petitioner seeks to enforce its rights under the Brown Act (Govt Code §54950 ef seg ), the
Californiz Public Records Act ("CPRA™), and Article 1, Section 3 of the California Constitution,

The SAP alleges in pertinent part as follows. The City Council has five memibers: Joan
House (“House™), Lou LaMonte (“LaMonte™), Skylar Peak {“Peak™), Laura Zahn Rosen‘thai
(“Rosenthal™), and John Silbert (“Silbert™). SAP, 15.

The action concerns a proposed swap: of public parklands by the City with the Saita
Menica Mountains Conssrvancy ("SMMC™). The swap would transfer ownership and control to
the SMMC of the 5335-acre Charmiee Wilderness Park (“Charmlee™), and the City would receive
in exchange 83 actes of the Melibu Bluffs Park (“Malibu Biuffs™). SAP, {'s 1-2.

The City currently owns 10 acres of Malibu Bluffs, which it acquired from the State in
2006." The Staie acquired Malibu Bluffe with'bond moneys which specified that it be held in the
state park system to preserve, protect, and where possible, restore coastal resourees for the
benefit ol all the people of California and to present and futare generations of persons of ali-
income levels, ages, and social groups. SAP, 2.

Through the proposed swap, the City seeks to gain control over the state~-owned Malibu
Bluffs to develop balifields and other facilities to benefit local programs run by private Malibu
sovial groups. [bid. Chermlee is subject to deed restrictions which require that it be maintained
for passive public recreation and coastal habitat conservation purposes, and ballfields are =
expressly prohibited. No ballfields cwrently exist in the Malibu Biuffs either, and development
of them may not be feasible because the Malibu Local Coastal Program (“LCP™) designates most
of the Malibu Biuffs a5 environmentally sensitive habitat area (“ESHA™). SAP. 93

In the Fall 2012, Councilwoman House approached then Mayor LalMonte with her idea of

~ 'The moving papers actually seek judgment on the pleadings for the First Amended
Petition and Complaint, not the SAP. The City has filed a reminder that the court permitted the
SAP to be filed on the condition that it would not affect the motion for judgment on the
pleadings. On August 13, 2013, the court continued the hearing on the motion to the instant date,
desming it to apply to the SAP.



the parkland swap. SAP, 922, The two of them discussed the matter and agreed it was-worth
pursuing. Ibid.

On December 13, 2012, City Councilmembers House and Monte met with Joe T,
Edmiston (“Edmiston™), Executive Director of SMMC. Edmiston expressed interest, but wanted
the City and SMMC to simultanesusly settle a lawsuit involving a dispute over SMMC’s use of
property in Ramirez Canyon. This meeting resulted in 8 framework for a comprehensive solution
to-many of the issuss between the City and SMMC. SAP, 94, Ex.1%

The following week, on December 20, 2012, SMMC's full legal team, comprised of
attorneys from the California Attorney General’s Office, two outside law firms and MRCA staff
counsel, met with the City’s negoiiating team, which mcluded City Attorney Christi Hogin
(“Hogin™) and City Manager Jim Thorsen (“Thorsen™), to hammer out the details of the
comprehensive dea! framework that had been negotiated with Edmiston. SAP, j26.

The next day, December 21, Edmiston sent an email to his governing boards about the
success of the negotiations, Petitioner is informed and believes that this email was forwarded to
Hogin and Councilman Sibert, and that Sibert had additional communications with Edmiston’s
colleague. SAP, 27,

Also before Christmas 2012, Counciimember Rosenthal emailed boﬂ1 House and
LaMonte, commending them for their “talent for negotiation” and the “brilliant idea™ of putting
Charmiee on the table for a proposed swap. She concluded that she was “blessed to have you as
colleagues and friends.™ SAP, 's 5, 28. This secret concurrence violated the Brown Act. Thid.

Also before Christmas, City Attorney Hogin provided the City Council with a written
briefing abeut what had transpired in the negotiation, inciuding the position of House and.
LaMonte favoring the swap, This sharing of information with three non-negotiating members of
the City Council violated the Brown Act. SAP, 6.

On January 4, 2013, the City posted on its website the agenda of the regular City Council
meeting of January 14, 2013. Agenda [tem 7.B read:

“Proposal to Swap Charmlee Wilderness Park for the =83 acres of Bluffs Park
Owmed by the State and Operated by the [SMMC/MRCA] and Settle
SMMC/MRCA v. City Malibu, Los Angeles County Superior Court Case No.
SC092212 (Mayor LaMonte and Mayor Pro Tem House).

Staff recommendation; Direct the City Attorney o negotiate agreements and
implementing documents to effect land swap resulting in complete city control
over ali 93 acres of Bluffs Park and reach resolution in the lawsuit over the uses in
Rarnirez Park.” (5AP, 930).

Item 7.8 was discussed in & December 26, 2012 six-page staff report prepared by the City

“Petitioner is informed and believes that three days earlier, Monday, December 10, 2012,
the upcoming meeting between Edmiston, House, and LaMonte to discuss the parkland swap
came up in a closed session of the City Council which occurred to discuss a final settlement of a
lawsuit by the City against the Coastal Commission in which SMMC was the real party-in-
interest. SAP, §23.



Astorney. Ibid

At the January 14, 2013 meeting, the City Council heard a staff report from the City
Attorney followed by public testimony from Petitioner MTC and other speakers who objected to
the swap. SAP,932. Councilmembers House and LaMonte aclmowledged that they had
discussed the swap vsith the City Attome:y SAP, 933, Councilmember Sibart auknowledged that
'faci he had received the City A‘ttomeyss pre~Chr1mas written bneﬁng, Edm:ston 8 c:maﬂ, and
had discussed the swap with Councilmermber Rosenthal. SAP, §34. The City Council took
action to direct the City Attorney to negotiate the final swap agreement with the conditions that
the Bluffs Park property be able to accommodate ball fields and that fire safety measures
continveto apply to Charmlee camping activity, SAP, §35.

On March 8, 2013, Petitioner MTC submitted a letter to the City Council, citing both
direct and indirect evidence that a majority of the members of the Council had acted 1 violation
of their Brown /Act duty for open meetings concerning the Parkland Swap. SAP, Y37, Ex. 2.
Pursuant to Govt, Code section 54960.1(b) and {c)(1), MTC made a written demand of the City
Council to cure and.correct all actions taken in violation of the Brown Act concerning the Swap.

On March 13, 2013, City Attorney Hogin prepared a staff report to the City Council in
which she recommended that the Council reject any cure or correction, also revealing that she
had briefed the Council members “in writing .., just before Christmas, 25 is permitted by the
Brown Act.” The City Attorney-did not deny that this pre-Christmas written briefing -
communicated 1o Councilmembers Peak, Resenthal, and Sibert-the “pivotal fact™ that the
parkland swap proposal originated with Councilwoman House, and was put forth bv
Councilmembers House and L aMonte. SAP, 38,

&Y the March 25, 2013 City Council mesting, only three Councilmembers were physically
present, Councilmember Sibert was on vacation in Mexico but participated via teleconference.
MTC’s legal eounsel urged the City Council to accept MTC's cure-and-correot demand. but the
council members voted 4-0 to reject it. SAP, 39,

In-areport-dated April 1, 2013, City Attorney Hogin recoromended the Council
reconsider its response of March 25 to MTC’s.cure-and-correct demand and now advised that the
Couneil resoind its action of January 14 directing the City Attorney to negotiate agreements and
implerdenting documents to effect the Swap, and then reapprove it as part of the same agenda
itern, with the goal “to dissuade MTC from filing expensive, distracting and divisive litigation.”
SAP, §43.

" On April 8, 2013, MTC representatives appeared before the City Council to protest the
Council’s anticipated action adopting the City Attorney’s April | recommendation, which they
described as a “sham cure” that did nothing to let the sun shine on the Council’s challenged
actions on the Swap. The Citv Council deferred to the City Attorney and voted to rescind its
January 14 action and itz March 25 rejection of MTC’s demand to cure and correct and then,
minutes later, reapproved the January 14 action it had just rescinded. The only difference was
that the reapproved action now described the swap as a “proposed™ swap, and stated that “[tfhe
City Council will consider proposals generated from this direction at future Council Meetings.”
SAP, J46.



On April 9 and 11, 2013, MTC wrote to the City Council, again protesting the Council’s
April 8 decision and reiterating its demand that the Couneil, in good faith, correci and cure its
Brown Act violations in regards to the secrst December 2012 swap negotiation and its support
for the swap prior to the open meeting of January 14, 2013, SAP, 947.

Petitioner MTC alleges that the City Council met secretly in private to agree upon a plan
for the swap, in violation of the Brown Act, noting that the Brown Act prohibits members of
legislative bodies from doing in successive steps what they cannot do in one'step: “serial
meetings,” which typically oceur in “hub-and-spoke” or “daisy-chain™ manner.

To correct and cure the Brown Act violations, Petitioner requests that the City Council be
directed to

1. Rescind the action taken on January 14, 2013 directing staff to negotiate an
agreement for future consideration;

2. Direct the City Manager, City Attorney and all staff to suspend all work or other
efforts related 1o a parkland swap proposal, including negotiations with the
MRCA; R

3. Preserve and make available for inspection certain records regarding the
parkland swap proposal;

4, Refrain from placing any parkland swap proposal on any future council agenda
until the City has made all requested records available along with other, additional
records;

5. Consider any future parkland swap de novo after “timely public notice and
meaningfiil opportunity for informed comment by the public”; and

6. Assign staff work on the proposed swap in a specified manner and schedule any
new swap agenda item “by majority vote at en open public meeting, after including
the item on the posted agenda of that meeting, fo have the matter placed on & future
agenda for council consideration.”

Petitioner MTC also seeks the disclosure under the CPRA of all swap-related public
records including: (a) all emails and text messages sent or received by Councilpersons LaMonte,
House, Sibert and City Manager Thorsen, including any such writings pertaining to the lobbying
of state elected or agency officials; (b} all briefing mercos, reports, notes or letters prepared or
received by Mayor LaMoente, Councilpersons House or Sibert, or City Manager Thorsen
regarding the swap negotietion or the lobbying of any state elected or agency official; and (c) all
records of expenditures of public funds incurred in connection with the swap,

B, Applicable Law

Like demurrers, motions for judgment on the pleadings are permitted in mandamus
proceedings. CCP §§1108. 1109. "Where the pleadings are defective, the defect may be raised by
demurrer or motion to strike or by motion for judgment on the pleadings. CCP §438(b)(1);
Covpe v, Krempels, (1950) 36 Cal.2d 257. A motion for judgment on the pleadings has the same
function as a general demurrer, but is made after the time for demurrer has expired. Weil &
Rrown, Civil Proceedings Before Trial, §7:275, 7-78 (1998). The rules governing demurress



apply to motions for judgrent on the pleadings except as provided by CCP section 438. Cloud

v. Northrop Grumman Corp., (1998) 67 Cal.App.4th 995, 999, Lance Camper Mfg. Corp. v
R,e:;;ubim Indermity Co. of America, (1996) 44 Cal. App.4th 194, 198, A motion by defendant
can be made on the ground that (1) the court lacks jurisdiction of the subject of one or more of

the causes of action alleged, or (2) the complaint {(or any canse of action) does not state facts
sufficient to state a cause ofaction. CCP §438(c). Except with ieave of court, a motion for
judgment on the pleadings cannot be made after entry of a preirial conference order (CCP §575)
or 30 days before the initial irial date, whichever is later, CCP §438(e).

~ Both a demurrer and a motion for judgment on the pleadings accept as trus all material
factual allegations of the challenged pleading, unless contrary o law or to facts of which a court
may teke judicial notice. The-sole issue is whether the complaint, as it stands, states a cause of
action as amatier of law. Mechanical Contractors Assn. v, Grester Bay Area Assn., {1998) 66
Cal.App.dth 672, 677, Edwards v, Centex Real Estate Corp,, (1997) 53 Cal. App4th 15,27 Ona
motion for judgment on the pleadings a court may take judicial notice of something that cannot
reasonably be controverted, even if it negates an express allegation of the pleading. Columbig
Casnalty Co. v. Northwestern Nat. Ing. Co., (1991) 231 Cal.App.3d 457, Evans v, California
Trailer Court, Ing., (1994)28 Cal.App.4ih 540, 549.

In the case of either a demurrer or a motion for judgment on the pleadings,:leave to

amend should be granted ifthere is any reasonable possibility that the plaintiffcan state-a good

cause of action. Virginia G. v. ABC Unified School Dist., (1993} 15 Cal.App.4th 1848.

C. The Brown Act

The Brown Act governs opén meetings for local agencies, and is codified at Govt, Code®
seciions 54950 ef seq. The City is a local agency under the Act. §54951.

The purpose of the Brown Act is to ensure the public’s right to.attend public meetings, to
facilitate public participation-dn all phases of local government-decision-making, and to Lurb

-

misuse of the democratic process by secret legislation of public bodies, Chaffee v. ‘
Library Commission, (2004) 115 Cal.App.4th 461. A major objective of the Brown Act isto
facilitate public participation in all phases of loca! government decision-making and to curb
misuse of democratic process by secret legisiation by public bodies. Sacramento Newspaper
Guild v. Sacramento County Bd. of Suprs., (1968) 263 Cal. App.2d 41, 50, The Brown Act“isa
remedial statute that must be construed liberally so as to accomplish its purpose.” Shapire v.
Board of Directors, (2005) 134 Cal.App.4th 170, 181, eiting Epstein v, Holiywood Entertainment
Dist, 11 Bus, ovement Dist.. (2001) 87 Cal.App.4th 862, 869,

To Implemem these legislative purposes, section 54953 provides for open meetings: “All
meetings of the legislative body of a local agency shall be open and public, and all persons shall
be permitied to attend any meeting of the legislative body of a local agency, except as otherwise
provided by this chapter.” Los Angeles Times Communications v. Los Angeles County Board of
Supervisors, (2003} 112 Cal.App.4th 1313, 1321.

Toward this same end, section 54952.2(b)(1) provides: “A majority of the members o7 a
legistative body shall not, outside a meeting authorized by this chapter, use a series of

*All further statufory references are to the Government Code uniess otherwise stated.
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communications of any kind, directly or through intermediaries, to discuss, deliberate, or take
action on any item of business that is within the subject matter jurigdiction of the legislative
body,” Welfe v. City of Fremont, (2006) 144 Cal.App 4th 323, 541,

- Atleast 72 hours before a regular meeting, the legisiative body of the 1oca1 agency shall
post an agenda containing a brief general description of each item of business to be transacted or
discussed at the meeting. The agenda shall specify the time and location of the regular meeting
and shall be posted in a location that is freely accessible to the public. No action or discussion
shall be taken on any item not appearing on the posted agenda. §54954.2(z).

An exception to the rule:that no action can be taken on an item not on the agenda exists,
and the legislative body may take action, if (I} the majority determines that the matter is an
emergency as defined mn section 54956.5, (2) upon & two-thirds vote of the body or & unanimous
voie of members present, there is & need for immediate action based on a matter that came fo the
local agency’s attention after the regular meeting agenda was posted, or (3) the item was posted
for & prior meeting of the legislative body not more than five days earlier and the matter was
continued. §54954.2(b).

The Jegislative body of a local agency may also cell a special meeting. The presiding
officer or amajority of its members may call a specizl meeting by delivering written notice o
local newspapers of genieral cireulation, radio, or television requesting such notice within 24
hours of the meeting. The notice shall specify the time and place of the special meeting and the
business to be transacted or discussed. The word “specify” means “to name or state exphicitly or
in detail ™ Thus, the potice 1s required to describe the business to be transacied in the same
manner as required by section 54754.2 for regular meetings. Morvene v. City of King, {20035) 127
Cal.App.4th 17, 26-27 (agenda item listing “Public Employee (employment contract)” did not
provide notice that smployee might be dismissed). The notice shall be posted at lsast 24 hours
prior 10 the special meeting in 2 locatjon that is freely accessible to members of the public, No
other business shall he considered at the special meeting. §54956,

To ensure a right of public comment, members of the public shall he givenan opportunity
at a regular meeting to directly address the legislative body on any item of interest to the public
within the subject matier of the jurisdiction of the legislative body, before or during the
legislative body’s consideration of the item, and at special meetings on any item that is described
in the notice for the meeting, before or during the consideration of that item. §54254.3 (a).

A person may file suit to determine whether a local legislative body has complied with
the Brown Act and its action should be deemed null and void. §54960.1(a). To state a cause of
action, a complaint must allege (1) that the local agency’s legisiative bedy violated one or more
Brown Act provisions, {2vthe local legislative body took action in connection with the viclation,
and (3) the plaintiff made a timely demand of the jegislative body to correct or cure the action
before filing suit. Bovlev. City of Redondo Beach, (1999) 70 Cal.App.4th 1109, 1116-17. “If
the legislative body cures or corrests the alleged violation of the Brown Act, the action shall be
dismissed and such curs or correction shall not be construed as evidence of a violation of the
Brown Act.” §54960.1(e),(f). Id. at 1117,



D. Analvsis’
The City seeks judgment on the pleadings for the SAP's Brown Act claims (first, second,
and third causes of action), but not its CPRA claims (fourth, fifth, and sixth causes of action),

i. Firgt Cavse of Aciion for Writ of Mandate (Brown Act
a, Vielation
The SAP alleges that the City Council violated the open meeting requirements of sections
549522 and 54953 by commmunicating in secret through two or more serial meetings, and
agreeing on a plan for a proposed swap of public parkiands with SMMC. SAP, §55. The SAP
does noi idewtify the specific action taken by the City Counedl in violation of section 54952.2, but
the challenged actions presumably occurred prior to the January 14, 2013 City Council meeting.®
Thus, the SAP alleges that, whether throngh daisy chaining or serial *“hub and spoke” mestings, a
majority of the City Council improperly collectively concurred on a favorable decision ioward
the parklandswap. SAP, 55
Section 54952 2(b)(1) prohibits a majority of the City Council from discussing,
~deliberating or taking action on City Council business outside of an open meetmg, mheﬁher done
directly-or through intermediaries, and whether in & single or series of comraunications. While a
City Councilperson may engage in separate conversation with a City employes about.Cify
Council business, the employee may not communieate o the City Councilmember the commenis
orposition sf other-City Councilmenbers. - §54952.2(6)(2).
The City argues that no violation of the Brown Act occurred. Mandamus is svailable ’mr
a judicial determination that “an action taken™ by a City Councilis null and void. §34960.1(a).
Absent an action takem by a majority, no voidable Brown Act violation occurs: [hid; Cenunela
; 7of wood, (1990) 225 Cal.App.2d 1586, [597-99). The term “action
Lakﬁ:n” mMeans: & coﬂec:twe deczswn by a majority of the Cﬁy Couneil’s members, §54952.6 The
City argues that the City Council did not take an action in conneetion with'the parkland swap
until January 14. Mot, at 10,

The City asserts that while Councilmembers House and LalMonte negotiated the parkiand
swap, and the other flree City Councilmembers were informed of this fact by the City Atiorney’s
written report, the SAP does not allege that the other Councilmembers were expressly informed
that House and LaMonte fook positions “in favor of swapping Charmlee for Malibu Bluffs.”
Rather, the SAP assumes that House and LaMonte took this favorable position, which was
communicated to the other three Counciimembers only by implication. At the time the City
Attorney briefed the other City Councilmembers, the parkland swap was no more than a concept,
The City argues that it is irresponsible to conclude that a person who has an idea necessarily is

“Petitioner’s asks the cowrt to judicially notice two categories of documents: (1) non-
California case law (Bxs. 1-3) and portions of the legislative history for the 2008 amendments to
the Brown Act (Exs. 4-6), The requests are granled. Ev, Code 8§ 452(a), b).

5The March 8, 2013 demand letter was timely for any Brown Act violation that occurred
outside of open session on or after December 8, 2012, but it was untimely for any violation that
occurred in open session on January 14, 2013, See §54960.1(c)(1),
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committed o it once it is fully developed. Mot at 11. Indeed, LaMonte’s comments at the
January 14 hearing show that he. in fact, was not committed to the swap unless Malibu Bluffs
could be used for new ball fields. Ibid.

The City is fighting the SAP, the allegations of which must be accepted as true.
According to the SAP, the other three Councilmembers were informed by the City Attorney in
writing about the positions of House and LaMonte favoring the swap, SAP, 56. T remains to be
‘seen whether that writing, which 1s not attached 1o the SAP, actually did so or whether the
context of ottier facts shows that the position of House and LaMonte was communicated 1o the:
other Counciimembers. _

' The City argues that, even if House and LaMonte were committed to the swap and this
{act was communicated to the other Councilmembers, no action was taken, and no collective
decision was made, by & majority of the City Council in violation of section 54952.2(b)(1).
According to the City, Rosenthal’s pre-Christmas emall discussing the talent of House and
LaMonte and their brilliant idea of a swap does not convey & commitment or promhise to
favorably view the swap when it came before the City Conncil. Siberet-knew aboutithe
negoliation by House and LaMonte, but he had not discussed it with anyvornie and-did not know the
detasls. The City concludes that a majority of the City Council did not meks a collective decision
or commitment about the swap.

- Agsin, the-City is fightiiig the ultimate facts in the SAP, 'which alieges that the City -
Attorney's pre-Chiistmas brief infortmed Sibert, Rosenthal, and Peak that House and LaMonte -
favored swapping the parldand. Rosenthal’s December 24 email expressed her own enthusiasm -
forthe swap. Contrary to the City’s argument, this email, made after negotiations with SMMC’s
full lega! team, and after Rosenthal saw the City Attorney’s report onthe negétiations, can be
construed as stating her favorable position on the swap. As three Councilpersons supported the
swap, this can be viewed as a collective decision by the majority of Councilpersons.

=ft'ig also true that a City employee cannot brief one City Councilmember vn the.
comments ot-position of ancther City Councilmember. §54952.2(b)(2), The City Attorney pre-
Christmas report to other City Counclimembers concerning the actions of Mouse and LaMonte
arguably violated this requirement. While a violation of section 54952.2(b)(2) by itself is not
subject to mandamus under section 54960.1(a) unless it results in “action taken,” it is evidence of
an action taken before January 14.

The City alsc suggests that because the swap had not been finalized, and was
“preliminary’ and “yet-to-be defined,” there was no commitment to action until Janmary 14,
2013, Mot at 12.

' As Petifioner argues, the swap need not be final in order for the City Council to violate
section 54932 .2(b)(1). The SAP alleges that the City Councii members discussed, deliberated,
and took action in violation of section 54952.2(b)(1). The discussion or deliberation allegedly
took place before January 14, and the “action” within the meaning of section 54952.6 was a
collective commitment to the basic swap, and to send the matter to the City Attorney fora final
swap agreement with the conditions that the Bluffs Park property be able to accommodate ball



fields and that fire safety measures continue to apply to Charmlee camping activity. SAP, §35.°
The SAP adequately pleads a Brown Act violation through action taken before January 14
which would be subject to mandamus.’

b. The Purported Cure
Since the SAP adequately pleads a Brown Act viclation, the issue becomes whether the

City Council successfully corrected or cured the problem by the actions taken af the Apri! &, 2013
City Council mesting.

During any mandamus case to set aside a legislative body’s action as void under section
54960.1(a}, if the court determines, pursuant fo & showing by the legislative body that an action
in violation of inter alia section 54953 has been cured or corrected by a subsequent action of the
legislative body, the action shall be dismissed with prejudice.

As the SAP acknowledges, on April 1, 2013, City Attorney Hogin recommended in a
report that the City Council reconsider its denial of MTC’s cure-and-correct demand, advising
that the Cify*Council rescind its action of January 14 directing the City Attomey to negotiate the
final swap agreement, and then reapprove it as part of the same agenda item, with the goal “to
dissuade MTC from filing expensive, distracting and divisive litigation.” SAP, {43

The public had timely notice of the proposed rescission, set for the City Council’s April 8
meeting, SAP, P's43, 45, At the hearing, MTC representatives appeared before the City
Council protesting that the rescission was a “sham cure” that did nothing to let the sun shine on
the Council's challenged actions on the swap. Other mesnbers of the public had the opportunity
to be heard. SAP, §45. The City Council voted to rescind its January 14 action, and minuates
later reapproved the J anuary 14 action with the only difference that the reapproved action now
deseribed the swap ag & “proposed” swap, and stated that “[tThe City Council will consider
proposals generatea from this divection at future Council Meetings ™ SAP, 946.

The restission and reconsideration may be significant. Brown Act violations require
prejudice, and no prejudice can exist-'where the legislative body cures the [aijure. See Bell v.
Vista Unified Schoo! District, (2000) 82 Cal.App.4th 672, 684, Where the legislative body
deliberates on an item at a publicly noticed hearing where the public has an opportunity to
address the legislative body, the Brown Aci S purpose of pubhc attendance and participation is
fulfilled. See:Chaffes v. San Francisco , supra, 115 Cal.App.dih at 461.

Petitioner is critical of the Cify’s effort to dispose of this case at the pleading stage based
on the rescisston and reapproval of the proposed swap. They contend that section 54960,1{a)
requires a showing by the legislative body, and confers broad discretion on the court sitting in
squity to evaluate the adequacy of the cure. Petitioner contends that the City never effectively
rescinded iis prior action, and its reconsideration of the issues were not substantial. Petitioner
argues that the court must hear the evidence and formulate a remedy that will ensure an adequate

Again, to the extent that this collective commitment occurred before January 14,
Petitioner s demand letter was timely.

"Under Petitioner's theory. the January 14 action simply memorialized the previous
collective desision to approve the swap.



reappraisal. Opp. at 14, Petitioner believes this remedy should include (1) reséission of the April
8 reapproval, (2) 2 moratorium on swap-related work, (3) the preservation and production of
swap-related records,” and (4) City Council consideration of any renewed swap proposal de novo
and 1n & two-step public notification process. See Mot. at 8.

There is some reason to believe that the City's remedy was adequate, As the City argues,
& Brown Act violation is cursd when the action is set aside through rescission. The City Council
did rescind its action, however briefly, and the public had an opportunity to oppose the parkland
swap .4l a tine when no approval existed. Moreover, nothing in the Brown Act provides that a
“reset button™ must be pressed such that the legislative body must start all over, ov that the
remedy must await. dlsclosme of records an opposing party might wish to use as ammunition
againsi the iegxalatwe action.”

Thenature-of the alleged violation also is significent in crafting & vemedy, As aﬂeged mn
the SAP, the City Council is guilty of & Brown Act violation because two Councilpersons had the
“brilliant” idea of swapping parkland with SMMC because the City cannot build ball parks on its
parkland, Charmlee, but could do so on the Malibu Bluffs Park owned by SMMC. Those
Councilpersons became involved in the swap negotiation, and then at least a third Councilperson
committed to the swap before any public participation occurred. There is nothing “back docr.”
nefarious, or in bad faith about these facts, even if they show a violation of law

On the other hand, bad faith is not the criterion. In Page v. Mira Costa Community
College District, (*Page™) (2009 180 Cal.App.4th 471, the trustees of a community coliege
district negotiated & settlernent with a college president through a retired judge in which the
board members met with the judge in a closed meeting tn numbers less than a quorum to
negotiate. Id. at 481. The court held that this practice infer alia violated section 54952 2's
prohibition from using intermediaries to exchange facts so as to reach a “collective concurrence™
outside the public fornm. Id. at 503, The fact that the district subsequently reconsidered and
approved the settlement in a public meeting did not cure the impertmissible information pathering
in-a closed meeting which was cutside the Brown Act’s pending litigation exception. Id. at 505.
The Page court cited Boyle v. City of Redondo Beach, (1999) 70 Cal.App 4th 1109, 1117, asa
case in which a city council meaningfully reconsidered it inttial improper action by rescinding the
action taken at the meefing noticed in violation of the Brown Act. Ibid.'®

Based on Page, meaningfil reconsideration i1s required. The court could make the

#PBresumably, production of these records may provide additional insight into what
agreement or other actions the City Council may have taken, if any, in connection with the swap.

*The City Council’s agreement to consider future proposals suggests ongoing visibility of
the process and ongoing opportunity for'the public to participate.

PRoyle concerned 2 city council agenda for a special meeting which did not include
litigation which the city council then discussed at the meeting, 70 Cal.App.4th at 1117-18.
However, the city council did no more than confer with staff about the litigaton, and did not take
any action with respect to it. Moreover, in the face of a demand to cure, the ity couneil
rescinded ali action taken at the meeting in relation to the litigation. Id. at 1118.
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determination of cure in a-simple case {such ag Boyle), but not here where the allegation is that
there was a secret, collective commitment to'the basic swap of parkland without public input
until it was too late. The evaluation of whether the April § rescission, public discussion, and
readoption was a meaningful cure is a factual inquiry not amenable to decision on the pleadings.
The City's motion for judgment on the pleadings as o the first cavse of action is denied.

2. Second and Third Causes of Action for Declaratory.and Injundtive Relief

The second cause of action for declaratory relief, and the third cause of action for
injunttive relief, both asserted in connection with the City’s aileged Brown Aci violation, are
duplicative of the first cause of action.

,  The second cause of action seeks a declaration that the City violated the Brown Act, and
adds ndthing to the mandanus claim in the first cause of action. The City’s alleged violation is a
one-time violation of the Brown Act, and not 2 circumstance in which a declaration of rights is
appropriate because the City bas a pattern and practice of holding closed sessions on parkiand
swaps. See Shaplro v, San Diego City Council, (2002) 96 Cal App.4th 804, 915,

‘The third cause of action for injunctive relief under the Brown Act seeks an injunction
against using secret intermediaries or holding closed sessions about the parkland swap or any
pending htigation without complying with the Brown Act. To the extent that this relief is any
broader than the relief sought in the mandamus claim, it is unwarrarmted for the same reasons as
the second cause of action, :

The motion for judgment on the pleadings is granted.on the second and third canses of
action, without leave to amend.

E. Conclusion
The City’s motion for judgment on the pleadings is deried on the first cause of action,

and granted on the second and third causes of action.
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to report back to the body at a subsequent meeting concerning any matter, or take
action to direct staff to place a matter of business on a future agenda. (§ 54954.2(a).)

Section 54954.2 also contains specific procedures by which the agenda reguirement
may be avoided in other specified circumstances as well. (§ 54954.2(b).)

Exceptions to Agenda Reguirements

The Act identifies three situations in which a body is permitted to discuss or take action .
on & matter at a regular meeting where the matter was not first described on & duly
noticed agenda. (§ 54954.2(b).) Prior to discussing a matter which was not previously
placed on an agenda, the item must be publicly identified so that interested members
of the public can monitor or participate in the consideration of the item in question.

The body may discuss a nonagenda item at a regular meeting if, by majority vote, the
body determines that the matier in question constitutes an emergency pursuant to
section 54956.5. (§ 54954.2(b)(1).) Any discussion held pursuant to this exception
must be conducted in open session, since emergency meetings held pursuant to section
54956.5 cannot be conducted in closed session.

The body may discuss an item which was not previously placed upon an agenda at a
regular meeting, when the body determines that there is a need for immediate action
which cannot reasonably wait for the next regularly scheduled meeting. (§
54954.2(b)2).) However, the Act specifies that in order to take advantage of this
agenda exception, the need for immediate action must have come to the attention of the
local “agency”™ after the agenda had already been posted. (§ 54954.2(b}(2).) The
Legislature’s choice of the term “agency™ rather than “body” seems calculated to limit
use of this exception by prohibiting its usage if the local agency, i.e. staff, and not
merely the body, had knowledge of the situation requiring action prior to the posting
of the agenda. Lastly, the determination that a need for immediate action exists must
be made by two-thirds of the members present or, if two-thirds of the body is not
present, by a unanimous vote of those remaining. (§ 54954.2(b)(2).)

Finally, where an item has been posted on an agenda for a prior meeting, the item may
be continued to a subsequent meeting that is held within five days of the meeting for
which the itern was properly posted. Under these circumstances, the items need not be
posted for the subsequent meeting. (§ 54954.2(b)(3); see also, §§ 54955-55.1
[concerning adjournment and continuances], infra at p. 25.)

Public Testimony

Every agenda for a regular meeting shall provide an opportunity for members of the
public to directly address the legislative body on any item under the subject matter

18



jurisdiction of the body. With respect to any item which is already on the agenda, or
in connection with any item which the body will consider pursuant to the exceptions
contained in section 54954.2(b), the public must be given the opportunity to comment
before or during the legislative body’s consideration of the item. (§ 54954.3(a).) The
public testimony requirement appears to apply to closed sessions as well as open
meetings, but see section 11125.7(d) of the Bagley-Keene Act, concerning state bodies,
which was added in 1993 to expressly provide otherwise. Accordingly, this office
believes that it would be prudent for legislative bodies to afford the public an
opportunity to comument on closed-session items prior to the body’s adjownment into
closed session. The only exception to the public testimony requirement is where a
committee comprised solely of members of the legislative body has previously
considered the item at a public meeting in which all members of the public were
afforded the opportunity to comment on the item before or during the commitiee’s
consideration of if, so long as the item has not substantially changed since the
committee’s hearing. (§ 54954.3(a).)

Where a member of the public raises an issue which has not yet come before the
legislative body, the item may be briefly discussed but no action may be taken at that
meeting. {§ 54954.3(a).) The purpose of the discussion is to permit a member of the
public to raise an issue or problem with the legislative body or to permit the legislative
body to provide information to the public, provide direction to its staff, or schedule the
‘matiter for a future meeting. (§ 54954.2(a).)

The Act specifically authorizes the legislative body to adopt regulations to assist in
processing comments from the public. The body may establish procedures for public
comment as well as specifying reasonable time limitations on particular topics or
individual speakers. So long as the body acts fairly with respect to the interest of the
public and competing factions, it has great discretion in regulating the time and
manner, as distinguished from the content, of testimony by interested members of the
public. (§ 54954.3(b).)

When a member of the public testifies before a legislative body, the body may not
prohibit the individual from criticizing the policies, procedures, programs or services
of the agency or the acts or omissions of the legislative body. (§ 54954.3(c).) This
provision does not confer on members of the public any privilege or protection: not
otherwise provided by law.

Public meetings of governmental bodies have been found to be limited public fora, As
such, members of fhe public have broad constitutional rights to comment on any
subject relating to the business of the governmental body. Any attempt 0. restrict the
content of such speech must be narrowly failored to effectnate a compelling state
interest. Specifically, the courts found that policies that prohibited members of the
public from criticizing school district employees were unconstitutional. (Leventhal v.
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Vista Unified School Dist. (1997} 973 F.Supp. 951; Baca v. Moreno Valley Unified
School Dist. (1996) 936 F.Supp. 719.) These decisions found that prohibiting eritical
comments was a form of viewpoint discrimination, and that such a prohibition
promoted discussion artificially geared toward praising (and maintaining) the status
quo, thereby foreclosing meammngful public dialogue. :

In 78 Ops.Cal.Atty.Gen. 224, 230 (1995), this office opined that the body could
prohibit a speaker from making comments that were outside the body’s jurisdiction.
However, when applying this opinion, the body must take into account the court’s
broad decisions as discussed above.

Special Meetings

Under the Act, the presiding officer or a majority of the body may call a special meeting., So
long as substantive consideration of agenda items does not occur, 2 majority may meet without
-providing notice to the public in order to call the meeting and prepare the agenda. (276 Sutier
Bay Associates v. County of Sutter (1997) 58 Cal.App.4th 860, 881-882.) Notice of a special
meeting must be provided 24 hours in advance of the meeting to all of the legislative body
members and fo all media outiets who have requested notification. (§ 54956; 53
Ops.Cal.Atty.Gen. 245, 246 (1970),) The notice also must be posted at least 24 howrs prior to
the meeting in a location freely accessible to the public. The notice should indicate that the
meeting is being called as a special meeting, and shall state the time, place, and business to be
transacted at the meeting. No other business shall be considered atthe special meeting. Notice
is required even if the meeting is conducted in closed session, and, even if no action is taken,
A member of the local body may waive failure to receive notice of the meeiing by filing a
written waiver prior to the meeting or by being present at the meeting.

At every special meeting, the legislative body shall provide the public with an opportunity to
address the body on any item described in the notice before or during consideration of that
item. (§ 54954.3(a).) The special meeting notice shall describe the public’s rights to so
comment, (§ 54954.3(a).)

Emergency Meetings

When a majority of the legislative body determines that an emergency situation exists, it may
call an emergency meeting. (§ 54956.5.) The Act defines an emergency as a crippling activity,
work stoppage or other activity which severely impairs public health, safety or both. (§
54956.5(a)(1).) Absent a dire emergency, telephonic notice must be provided to all media
outlets that have requested that they receive notice of any special meetings called pursuant to
section 54956 at least one howr prior to the meeting. (§ 54956.5(b).) In the case of a dire
emergency, notice need only be provided at or near the time that notice is provided to the
members of the body. (§ 54956.5(b).) A dire emergency is a crippling disasier, mass
destruction, terrorist act, or threatened terrorist activity that poses peril so immediate and
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The California Public Recerds Act, enacted in 1968, made access 1o state and local
government records easier and faster, and eliminated many hurdles the public faced in
trying to stay informed about how government bodies and officials operate behind closed
doors.

Sunshine Week — a national celebration and discussion of open access - started Sunday and
. runs through Saturday.

The Bee asked Tarry Francke, a leading expert on access 0 government information, fo
describe the act and the challenges still faced by the public as law and technology have
svolved.

Francke is co-founder and general counsel of Californians Aware, a nonprofit, nonpartisan
group that advocates for increased openness and public disclosure by government. He
formerly served as executive director and general counsel for the California First Amendment
Coalition and legal counsel for the California Newspaper Publishers Association.

What led to passage of the Public Records Act in 12687

It's the result of several attempts back in the 1960s to put together a comprehensive law to
replace sort of & jumble, & mixture of statutes. Under those older laws, courts were left to
decide, on a case-by-case basis, whether a given document was to be considered accessible
to the public.

Under the act, almost any record cieated by & government agency concerning government
business is presumed to be public, ieaving the burden of withholding on the government.

How does it compare to similar laws in other states, or to the federal Freedom of
Information Act, passed in 19667

The current state of the Public Records Act probably leaves it behind most other states, less
demanding than most other states because of a provision that allows the government to
exempt records by arguing that the public interest is better served by withholding than
disciesing.

Also, the act's exemption for records of law enforcement investigations is very
comprenhensive and has been interpreted to be permanent. It's so universal that some
officers don't realize that there is discration there.

If there were an even-handed ruie, then a journalist or some other requester could argue,
and the court could conclude, that while the department does have the discretion to
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withhold, in some cases, circumstances show that there is & greater public interest in letting
the pubiic know how this investigation was conducted. It's a bias for nondisclosure built into
the Public Records Act, an escape haich for the government.

The courts have also supported withholding documents that are part of a "deliberative
process,” which has been used by public agencies to prevent disclosure by labeling — or
mislabeling - documents as drafts.

How does the act relate to California Proposition 59, approved by voters in 2004,
which adds sunshine provisions to the state constitution?

A big difference made by Proposition 59 is that now If you have a rule of law that provides
for public access to government meetings or governrment records, that law is to be
interpreted broadly, generousily. And that if you have a rule that limits access, that ruie is to
be interpreted strictly or narrowly. It prevents agencies from stretching secrecy farther than
where it belongs.

What are the sct's key strengths and top challenges?

The big difference made by the iaw is that the burden is piaced on the government to cite a

- specific rule in denving access and that by and large, public agencies take the law seriously
and do their best to comply with it, though the timing and the cost of compliance are not
aiways satisfactory to the requester. Ironically, this is particularly true with reguests for
dightal inforrmation.

That's the greatest single need for reform in the Public Records Act, because the pubiic,
given all the taxpayer funds spent on computer systems, and the idea that computer
systems are supposed to make transfer of and access to information much more rapid and
gfficlent.

It can get in the way for the kind of access to public information that people have come to
expect as routine in their other usas of information and the Internet. It's deliberately done to
slow, discourage or stop examination of public facts and figures.

 Call The Bee's Charles Piller, (916) 321-1113, or follow him on Twitter, @cpiller.
© Copyright The Sacramento Bee. All rights reserved,

s Read more articles by Charles Piller
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GOVERNMENT CODE - GOV q:%

TITLE 5. LOCAL AGENCIES [50001. - 57550.] ( Title 5 added by Stats. 1949, Ch. 81. )
DIVISION 2. CITIES, COUNTIES, AND OTHER AGENCIES [53000. - 55821.] ( Division
2 added by Stats. 1949, Ch. 81. )

PART 1. POWERS AND DUTIES COMMON TO CITIES, COUNTIES, AND OTHER
AGENCIES [53000. - 54999.7.] ( Part 1 added by Stats. 1948, Ch. 81. )

CHAPTER 9. Meetings |54950. - 54963.] ( Chapter 9 added by Stats. 1953, Ch. 1588. )

saos2.6. As used in this chapter, “action taken” means a collective decision made by a majority of the
members of a legislative body, a collective commitment or promise by a majority of the members of a
legislative body to make a positive or a negative decision, or an actual vote by a majority of the
members of & legislative body when sitting as a body or entity, upon a motion, proposal, resolution,
order or ordinance.

(Added by Stats. 1961, Ch 1671.)
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2/4/13 Rocketship's cofounder departing for online learning startup | EdSource Today

RocKetship's cotoundar deperting for online iearning startup

January 31sl, 2013121 Comments |

By John Fensterwald

L

John Danner is leaving RBocketship Education, the innovative, Pale Alio-based K-5
charter schoo! netwurk he cofounded seven years ago, t© become an
entrepraneur again. He is starting an as yet unnamed company, he
says, "out of my frustralion that the onling learming space never
embraced student-centered learmning, so we are golng to fryto do it
right.”

Rockeiship announced Thursday that Rocketship President Presion
Smith, & former teacher who started Rocketship with Danner and was
the principal of the firs{ Rocketship school, will become both president
angd CEQ.

John Danner
Dianner and Smith said that the transition was plannad from the

beginning of Rocketship and that now, with Rocketship facing its next stage of growth, is
the right ime. Rocketship, with about 200 employaes, operates seven schools with 3,800
students in San Jose with approval to open 30 in Santa Clara County within five years, in
August, it will open an elementary school in Mitwaukee, its first out-of-Calliomia expansion,
Rocketship's board will vote next month on whether to open the first of several schools in
Nashville.

“We will cantinue to work relentlessly at Rocketship to ensure that the
eliminated in our ifelime in San Jose and beyond,” Smith, who has
overseen Rockeiship's oparations over the past year, said ina
news release. Bringing it to scale, including deveioping a cadre of
new leaders, Is the next challenge, he said.

Danner founded, ran and then sold NetGravity, an internat
advertising software company, before teaching for three years in
Nashville, He returned to San Jose, convinced that online software,
programmed to track to individual students' learning, could &l in
Frestan Smith gaps in students’ knowledge and taach rudimentary skills, freeing
up teachers’ ime for more in-denth instruction.

The lzaming lab that students attend for 100 minutes daily, run by paraprofessionals, also
savas mornay in persennel, which Rocketship plows back fo hire two exira administrators at
each school: an assistant principal and acadernic dean to train teachers. Most of
Rocketship's teachers are beginning teachers, recruited from Teach for America,

Sofar, the model has worked . The overall AP score for Rockeiship schools, where 80
percent are English learners and 80 percatt are from low-income families, was 856 last
vear, far above the-average for schools with minority students.

But Smith and Dannar remain dissatisfied with the limitations of commercial online
software and the difficulty in smoothly feeding helpf information on individual students’
petformance i the learning lab to the classroom teachers so that they can tallor instruction.
That's the iliusive goa! of personalized learning and is one area that Danner's new
compatty apparanty will focus on.

Smith sald that Rocketship is developing the next iteration of hybrid or biended leaming,
which will involve integrating computers in a ¢lassroom seffing.

Danner's startup company plans fo work closely with Rocketship. in order to avoid &
potential conflict of interest, Danner is stepping down from Rocketship's board of directors.
“Rocketship is the first partner, and hapefully it will make it easter for all schools 1o bacome
studenit-centered,” he said in an email.

Going desper |
!
www.etisource.org fioday 2013 ocketships-cofounder-departing -for-oniine-tearning - startup/2644 24, U RBKSB25PTo



v dedtwes Haxrrmeer addansrnma mwneeft o Aaxr M0 Y fenalrodnbom advcanitmen smard o mmdanmen daednin n s fe o

Rocketship Education’s next phase: technology in a blended clagsroom | EdSource Today  Page 1 of 7

April 30th, 2013 | 2 Comments |

By John Fensterwald
Lke 40 0

- Palo Alto-based Rocketship Education has aftracted national attention in the past few
years for its innovative use of technology and impressive {esf scores for its largely low-
income, Higpanic students,

Now, as other districts and charter schools are starting to emulate the Rocketship modal,
which relies on computer-guided instruction as a key component, the K-5 charter school
organization is considering leaving it behind, like a first-stage booster, and moving

toward a different a 21 century classroom. Instead of rotating students into a “learning
lab” — a large computer room ~ for about quarter of the day as it doss now, several of
Rocketship's seven San Jose schools are experimenting with turning their learning lab
intc one large, ali-day classroom incorporating both technology and three feachers and
hon-credentialed teaching assistants. Over the course of the day, betwesn 100 and 120
students move from individual computer-based instruction to small-group lessons io a
large-group setting, moving on cue with amoeba-like fluidity from one activity to another
- gt least when it's working smoothiy.

On an afternoon earlier this
month at Rocketship
Mosaig, 2 two-year-old, two
-story school on a postage
stamp lot a block off the
main drag of San Jose's

Little Saigon, the 4™ and 5
graders in their new flexible
classroom were doing
independent and group
work. At a whiteboard in one
end, with about 40 students
sitting on a rug before her,
sixth-year English teacher .
Judy Lavi ied a writing
gxercise, analyzing a
passage for Greek and Latin
roots, grammar and
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sentence fluency. Casey Rooketshio Mosaio Enafish teasher Judy Lavi di §

oy . ocketship Mosaic English teacher Judy Lavi discusses a reading
Sowe, a fifth-year teacher in passage with several dozen students in the front of the former
his second year at learning lab, Photo by John Fensterwald.

Rockestship, had switched

off after guiding the full group through an exercise praparing for the impending state
standardized testing. He was now checking the progress of studenis working on math or
English problems, at their own pace, on inexpensive iaptops. Al a whiteboard at the
opposite end from Lavi, first-year math teacher Devynn Patierson was working with nine
or 10 students on simple equations, such as x-8=4.

Shifting from &z static rotational scheaule of a computer iab {o an epen classroom marks
the next horizon in blended learning, the integration of computer-based and {sacher-
based instruction. This year, Summit Public Schools is pioneering this mode! in math a
guick crow’s flight away from Rocketship Mosaic at its two high schools in San Jese. It
tore down walls in a wing of its campus and has brought ninth and tenth graders together
in a two-hour block, combining algebra, geometry and, for fast-advancing studenisg,
Algebra [l and beyond.

But elementary school
students, with shorter
attention spans and less
focus, pose distinct
challenges in an open
classroom, which is why
Rocketship is cautious about
irying the model in sarlier
grades.

Building on, not
rejecting, & computer
iab

Rocketship CEQ Praston
Smith and Charilie Bufalino,
national development
sirategiest for Rockeiship,
said the pilotis nota

rejection of i
Fifth-vear teacher Casey Rowe chacks in with students who are © n of the ieammg lab
doing math exercises online. Rocketship uses three software concept but a recognition of
programs that assign lessons based on studenis’ progress. its limitations. The 10D

minutes that students have
spent in the learning lab daily have been an essential element of Rocketship's strategy.
With various degrees of accuracy, the half-dozen math and reading programs tailor
lessons to students’ strengths and weaknesses and track individual studenis’ progress.
They particulatly help fill in gaps in lsarning in areas where repetitive exarcises reinforce
basic skilis and allow other students o advance atl a faster pace.

g L - & LA
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| he learning 1ab also was a tinancially shrewd model Tor cash-strapped Lalitormia
schools, which have seen their basic funding cut by nearly a2 guarier over the past five
years. Rotating students from four classes per grade inio the lab, operated by lower
paid, non-credentialed tutors and staff, eliminated the expense of one teacher per grade
or about $500,000 per school, which Rocketship has used to increase teachers’ pay,
underwrite consiruction of additional schools and — this is key — to hire an assistant
principal charged with teacher training at every school. At a time when most districts
were cutting back mentor teaching positions and administrators, Rocketship offered
extensive guidance 1o first- and second-year teachers from Teach for America, who
comprise about half of the teaching staff.

But there remained a disconnect
between what students did in the
lab and what teachers taught in
the classroom. Despite
Rocketship's effort to build a
sophisticaied data system {o
feed data to guide instruction; it
inttiatly was “a black box to meg,”
said Adam Nadeau, principal of
Rocketship Mosaic, “There was
no context around what students
were getting at the lab.”

“The technical infrastruciure was
good but not perfect,” Bufalino
acknowledged. “The system was
not as good as we thought.”

Rocketship's scores on the Rocketship CEO Preston Bmith and Lynn Liao, who is

. . \ o
California Standargﬁs Tes?.s have overseeing the flexible classroom project, share & story at
been among the highest in the Rocketship Mosaic, one of the pilot schools. Photo by John

state for its demographics of Fensterwatd,

English learners and low-income

students, but, Smith said, "Ve weren’t satisfied where they were at. We werent
delivering on writing and the feedback from middle school is that kids were good in class
but less likely to work independently.”

At Rocketship, teachers in each grade are specialists, so students rotated not only to the
learning lab but also to math and English language arts teachers. This model didn't allow
flexible time for project-based learning, necessary, Smith said, to develop deeper
learning skills.

Mew challenges for teachers

Computer-based learming will continue as a key element in the fiexible classroom,
although the time each student spends each day may vary, basad on their needs. And
Smith says the new mode! will be cost-neutral. But the new flexibility provides
opportunities to personalize learning. Nadeau estimates that no longer having {o repeat

Wi/ www adeanree oroe/indavi201 Vrnckerchineerdneatinneneavinhace terhnnalnoe.in e ki /1 matn
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the same lesson to separate classes four times each day will free up a third of each
teacher’s instructional day. First-year teaching can be isclating, he said. The advantage
here is that new teachers will get 10 see teaching modeied.

“The new siructure will allow
master ieachers o do most at
first and hand off
responsibility gradually to a
new teacher,” said Lavi, who
taught in Oakland before
Rocketship. “it will be like
bowiing with bumpers.”

“The freedom to design a
-schedule to fit needs of kids is
great experience for me as a

professional,” she said.
Students are getling “a ton
more smell group attention
than previously,” because,
working as a team, the three
teachers and a full-time

teaching assistant can

Firs€~year math teacher Devynn Patterson leads & small group in - maximize tha larger groups
another corner of the room. Photo by John Fensterwald. and target the smaller

clusters of students for a

Fid TR

literature discussion or tutorial on fractions.

The iarger setting adds compiexities. Co-planning daily lessons during 50 minutes of
prep time is important; data analysis, now the teachers’ responsibility, remains critical.
Classroom management, keeping students on task with a lot happening around them,
can be daunting for an inexperiencad teacher. Rocketship is recruiting fewer first-year
teachers for next fall, but it will remain a young staff.

iLynn Liao, Rocketship’s chief talent officer, who is leading the flexible classroom project,
said that there was initially a dip in test results because of difficuliies with implementation
- “untit we got our feet underneath it and set expectations with kids.” But schools didn’t
see behavior issues that parents and ieachers had anticipated, she said, and now
Rocketship expects to ses benefits of the model.

“One of our hypotheses is that there wouia be grealer teacher collaboration, and that has
been & pleasant surprise,” she said.

Michael Hom, executive directer of Innosight institute, a San Mateo-based research
outfit and an authority on blended learning, commended Rocketship for “taking a huge
step forward” from the stationary lab model whose benefits provide “the low hanging
fruit.” Disfricte have been doing flexible learning for credit recovery and dropout
preveniion programs in high school, but most districts have found it uncomfortable to go

http:/fwww.edsource.org/today/201 3/rocketship-educations-next-phase-technology-in-a-bl...  5/13/2013
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peyond those programs, he said. Rocketship will show if there are kay differences in the
flexible model at an elementary school level.

Horn said teachers playing off each others’ sirengths “could lead to an unbundling of
roles,” with some teachers doing data work and others leading small group instruction or
taking charge of lesson planning. "l actually think it could make teachers’ jobs sasier,
but that remains fo be seen.”

“Change is hard and we must be purposeful about it,” Smith said. Technology will be a
graat tool but not a silver bullet. In the end, it will be about how we do professional
development and support our staff.”

Going deeper
innosioht Instifute’s analysis of Rocketship Education’s blended learning model;

PBS education correspondent Joehn Marrow's segment on Rocketship,
December 2012, .

Piece critical of the Rockeiship approach by Valerie Sirauss of the Washington
Fost, January 2013.

ke 40 0

Related Posis

= Rocketship may diich “learning lab” model next year
v Zoning exemption for Rocketship charter rifes local districts

v Silicon Vallev charters get $1.7 million for ‘blended learning’

a Rocketship's cofounder departing for online learning startup

= Riverside schools point to power of technolooy in the classroom

Fiied under; Biended Learning, Equity issues, Featured Online Esarning, Reporting & Analysis

Comment Policy

EdSource encourages a robust debate on education issues and welcomes
comments from our readers. The level of thoughtfulness of our community of
readers is rare among online news sites. To preserve a civil dialogue, writers should
avoid personal, gratuitous attacks and invective. Comments should be relevant fo
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the subject of the article responded to. EdSource retains the fight not to publish
inappropriate and non-germaine commenis.

EdSource encourages commenters to use their real names, Commentars who do
decide to use a pssudonym should use it consistently.
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XYZ says:
Biay 1, 2013 at 4:27 pm

As | read this, | thought of all us Luddites who are out there and can sometimes grasp computerftech
siuff and sometimes not; we need this kind of training fo; but why would any fech company do this?

Do they care? If s, name them. You just don't get the infofknowiedge by being in a program on fine;
we zll isarn differently is what the above article says; Luddites have varying styles toc, Reply

* Educator says:
Blay 2, 2013 at 12:11 pm

| know =& lot of folks have crilicized Rockatship, but P'm hoping that Rocketship can find a better way
{o educate, although I'm skepiical.

httoifigaryrubinstein.teachforus.orgf201 3/04/30the -three-blonest-iia-lies/

This s an interesting take on TFA from & once supporter to now outspoken erific. Just food for
thought. Beply

i Name *

| . . Emal"wiinot be published)

http://www.edsource,org/today/2013/rocketship-educations-next-phase-iechnology-in-a-bl...  5/13/2013
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ok Miler vagularly
updates eity counall
cavaraga fve on
Twiitar, Foilow hlm at’
EilickMillerib,

of supervisor gathenngs, [ocal protests
and other eity’s council powwows.’
Heck, he was even eyed at the Califomia
Republican Pary convention eardier

this month.

Worthy is, on the surface,
Sacramento’s model citizen, But regulars
at these meetings and events chide him
as the guy who speaks too often, too fast,
and too incomprehensibly, what with his
Southern cadence and occasional rapid-
fire randomness.

Bven a police officer at City Hall,
Worthy says, once told him that he
“speaks too much.” :

The 7i-vear-old South Carolina
native comments so frequently that he’s
now Internet famous: Sacramento Kings
supporters—de rignenr at council these
days as well—recently created a popular
online meme; & picture of Worthy stand-
ing at the podium with the words “pimp-
ing the people” emblazoned in large type
across the photo.

Indeed, “pimping the people.” It's
Worthy’s new mantra at Tuesday night
council, and he, along with his coterie
of fellow commenters, recites it often—
perhaps ad navseam—when lecturing city
leaders on their wrongdoings, .

Waorthy accepts that he has naysayers.
But he poinis out that he also has fans.
“T have people walk up to me and say,
“Hey, vou dre that guy downtown. Keep

group Eye on Sacramento wosld give
public commenters like Worthy more
time in front of the dais cach week.

Cralg Powell, executive director of
BEOS, said that a his group analyzed
nearly a decade of council meetings
and discovered that during Mayor
Kevin Yohnson®s tenure, they’re shorter
than ever.

back, council voted to lower the amount
of time the public was allowed to speak
from three minutes 1o two. The goal here
was to keep the meetings moving. Yet,
according to the EOS study, this tim
only saved an average of 21 minutes each
meeting.

“And it bas really degraded the quality
aof the public comments,” Powell argued.

“5 lot of kids comeup tome and say;
“Fou sotto slow dovwn with your tallsing,

we don’t understs

#%

whatyou're saying.”

S W

more tlie.”

As the report reads: "The average
lenpth of city conncil meetings over
the past four years has been 2 [hours],
41 {minutes), down from 5 [hoursi, 24
fminutes] during the final four years
of Heather Pargo’s tenure as mayor, a
remarkable 50 [percent] reduction.”

The gatherings are briefer now,
Powell explained, because council
meribers tend to falk less among
themselves during mestings and more
behind the scenes or outside of meetings,
and items are often removed from the

p \ .

doing what you're doing.™ he says. discussion agenda to the consent calendar
{where they are up-down voled on with:
out debaig).

| FROWPTLINEBE | FLDATUIER H

The BOS proposal asks that the public
be permitted three minutes of comment
for most council items—but with the
caveat that thera’s a cap on the fotal

.amoont of misnies aowed.

“We call this the *Mac Worthy
Rule,”™ he said.

Worthy himself likes the idea.

“A lot of kids come up to me and
say, “You got to slow down with your
talking, we don’t nnderstand what you're
saying,” he told SN&R. “That’s actually
why I need more time, because I can’t get
everything in there. In Roseville, you get
five mimites!”.

a notebook while seated in an aisle seal
of the second row. IU's more than a half-
hour before (he meeting’s start,

Tonight, there are few commeniers,
Tikely becanse there’s but one agenda
itern, an update on the Sacramento Kings
situation. One praises the mayor aud even
sings, another rants abont erack in Oak
Park. And then there’s Worthy, blasting
counicil over the prospect of using public
money for private development.

That"s right: “Pimpirg the people”

“Understand a pimp,” Worthy bugins
after the meeting, explaining his caich-
phrase. “What does a pimp do? Wait on
his money, And that’s what the political
pedpte do. Wait on their money. They’re
not doing anything.”

1s this why, ostensibly, there are
fewer people interested in making public
comments?

Powell, an on-off figure at council
meetings for years, concedes that
the public is scemingly lzss engaged
with local government. “Yes, | think
that’s true.

“But 1 think part of it is that people
get diseonraged when they go down 1o
council and they have 120 seconds to
make their case.”

Would an extra minute make a
difference? -

O8RI i3 | 8NER



Local Government

Date of Hearing: 01/15/2014

AB 1172

BTILL NO. AB 194 AB 745 AR 1178
ACTION VOTED ON Do pass Do pass, to Do pass;: Do pase;
Congent re~refer to |re-refer to
Cmte on Rev. | Cmte on Appr.
& Tax.
aye : No Aye : No Aye : No Ayve :; No
Achadjian (Chair) Not Voting X X X 3
Levine (V. Chair) X X s X X
Aledjo X X X X
Bradford X A X X
Gordon X £ 3 P X
Melender Not Voting X X s X
Mullin X X s x X s
Rendon X > b S X
Waldron Not Voting X e X : X
Ayes: 6 Aves: 8 Ayes: 9 Ayes: 7
Noeg: 0 Hoes: 0 Noes: 0 Noes: 2
RECEIVED:

Chair
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{2} REPORTS OF STANDING COMMITTEES<CZ>
(2)Committee on Local Government
(£8] Date of Hearing: January 15, 2014 [ ]<rs

§ Mr. Speaker: Your Committee omn Local Government reports:

Cassembly Bill No. 194 {(6-0)

(1)With the recommendation: Do pass. <l

; Chair

ACHAD

(5)Above bill (s} ordered to second reading.
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Calrorma Lemisianve Opice
1127 Blovent: Sireet, Suite 534
Socraments, T4 PS04
Talophone: {216} 4421036

Fane; (F16) 442.1743

Jamoary 6, 2014

The Honorable Wors Campos
State Capitol, Room 3160
Sacramento, Californiz 95814

Re: AB 194 — Suppozt
Dear Assembly Member Campos:

The ACLE;T is pleased to informa you of our support for AB 194, as amended, related to the
Brown Act.

A5 194 creates the opportunity for citizens demied the limited speech righis granved by the
Brown Act under Government Code section 54954.3 to demund an opportunity to be beard
enforcesble by court onder, if necassary. It also gives the body that had denied spsech
opportenities suintentionslly the opportunity fo “cure and correct™ the oversight and avoid
litigation. The cusrent statutory resnedies for violattons of the public comment are insafScient to
properly protect the public’s right to be heard at local government meetings. ‘We urgs passage of
this legiglation

I you wish to discuss this matier Turther, feel free to contast our office.

Sincers
4 L g 7

Frafcisco Lobaco
Legislative Director

T Members & Consultant, Assembly Local Govermnent Committes

ACLU oF NoRTHERN CALIFGENIA ACLY or Soutnern CALIFORNIA ACLY or Ban Diese & imrerial Counnes
Abdi Solianl, Executlve Dirsoror Hester Villogra, Bxseutlve Dirsator Ravin Keenan, Brasuiiva Bimcior

3% Brumm Shreet TF13 West Eighth Bireat PO Box BFERT ’

Ssan Frangizse, Ch 94111 ies Angolas, CA 9OOTT San oo, CA PRIZET1E!

[415) 621-249% {213} 977 E00 {619) 2Rz & L



Janvary 8, 2014

Honorable Nora Campos
California Assembly
State Capito!
Sacramenio, CA

95814

RE: AE 194 — SUPPORT

Dear Assembly Member Campos,

Californians Aware strongly supports your AB 194, We closely monitor press and
individual reports of suspected violations of the Ralph M. Brown Act, and have noticed
that too ofien the complaint deals with a denial of 4 citizen’s stafiiory and constitutional
right to address the legislative bodies of local agencies in their oper and public meetings.

AB 194 is & welcome opportunity o protect the public’s right te address ifs
representatives in meaningful ways in the public forum.

Sincerely,
Terry Francke ‘

General Counsel
Califormians Aware

22318 Homewood wWay « Carmichael, CA 95608 « Phone [914] 487-7000 « info@coloware.org
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danuary 8, 2014

The Honorable Nore Camipos

Spesker Pro Temporg

State Cephtol, Roont 3023

Secramento, CA OBBI1L AR 184: OPPOSE

Dear Speaker Pro Tempors Campos:

The Assoclation of Calfornia School Adminlstrators, ACSA, has reviewsd your AR 184 and must
raspectiully oppose this measure. AB 194 wili be heard in the Assembly Locai Government Commitiee
on Japuary 15, 2014,

AR 184 would negate any action taken by a school district or county office of education # that action
wis taken in accordancs of curtaifing public comment/criticlsin associated with the Brown Act, Under
the Brown Act, governing Bosrds of schogl districts and county offices of education adbere {0 strict
rules. Every sgenda for & regular or special meeting must allow members of the pubdic to speak on any
tem of iInterast 5o long as the ke s within the subless matter jurisdiction of the local entity, including
criticism of policies, procedures, progrsms or services of that entity, The Browa Act does aflow the
sehool district 10 adops reasonable regulations ncluding time Imits on public tomments, 1 is only In
this way that & meeting can be effectively run so that sif issutes on an szeade can be dealt with.

Under current iaw, individuals have had the abliity to pursue litization over a6 allegation that & school
gistrict or county office of sducation has violeted the Brown Act. As you kndw, two years ago, S8 1008
(Yer) added & process for bringing forth allegations of past Brown Act viclations, The ability to cofiect
attorney's fees and other legal costs can be recovered by the plaintif If the violatlons are substantiated.

ACSA's oppaosition to AB 194 1s in regards to the provisions which would nuliify an action of 2 school
district or county office of education i during the discussion of that ttem, an individual's criticism s
curtalied or public commaent was not aliowed. The “null and void” provisions of the Brown Act evists to
andress decisions made in o secret and undisclesed mannar when no other remarly exists, AB 194
expands the use of the “null and vold” decision to challenge sny controversial public decision or
Himdtation on commeng,

There Is no issus more important 1o @ community than thie education of thalr children, Discussions at
the focet board level can be quite passionate necessitating the need for school district governing boards
to continue 1o willize their disceation in not only providing time mits for testimony, but o alse stop
discussion I the audience becomes unruly, AB 194 might be necesssry if the Brows Act did not siready

oo oostions
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January 8, 2034

AB 194 {Campos) Oppose

Papg d

expressly requive public comment and criticiem on soy issue before the board or within its jurlsdittion. !
But ACSA believes AB 184 will result in the disruption of many decisions decided by governing bosrds
bacause of the threat of litigation. J

Far these reasons, ACSA must respecthdly oppose AR 154,

Sinceraly,

je@%;%\/

Laurs Prasion
Legistative Advorate

¢e Wisrabers of the Agsembily Loosl Government Committes
iz YokokShelton, Consuliant 1o the Assembly Local Governmant Commiitee
Witlinent Weber, Republivan Consuliant



Association of
California Water Agencies
. Since 191G

Janvary 10, 2014

The Honorable Katcho Achadiian
Assembly Committes on Local Government
State Capitol, Room 4098

Sacramento, CA 95814

Re:  Assembly Bill 194 (Campos) - OPPOSE
Dear Chair Achadiian:

On behalf of the Association of California Water Agencies (ACWA), [ am writing to
express ACWA’s opposition to AB 194 (Campos) regarding actions for violations of
open meetings.

AR 194 would sllow 2 district attorney or an individual to file 2 lawsuit to void any
action taken by 2 legisiative body when it has been found in violation of government
code section 54954 .3, the law governing protection for public criticism,

While we support the public’s opportunity to address the pubiic board with their issues
and concerns, we are conserned that the bill as written would prohibit the chairperson of
the public board to place a time limit on the public’s opportunity to comments on specific
items on the agenda.

Unfortunately, it is often the unpopular decisions that are the most controversial and
contentious, for both board members themssives and consiituents. i is often the case that
these comientious meeting are also the best attended meetings and time management is of
the essence in order to get the public agency’s business done in & timely efficient manner.
Without time limits on comments, many of these meetings would be unmanageable,
lasting far into the night. AB 194 would allow anyone who believes that they weren’t
afforded sll the tme they thoueht thev should have to provide public comment to bring
an action against the chair. '

it is our belief that the Brown Act currently provides the needed protection for the public
to provide public comments on issues at & public agency board meeting. AB 194 is
repetitive and unnecessary.



The Honorable Katche Achadjian
January 15, 2014
Page 2

For the aforementioned reasons, ACWA opposes AB 194 and requests your “NO” vote
when the bill is heard in the Assembly Local Government Committee on January 15,
2014, '

Sincerely,

Whitnie Wiley
Legislative Advocate

WW:an

cc:  The Honorable Nora Campos
Members, Assembly Committee on Local Government
Angela Mapp, Principal Consultant, Assembly Committee on Local Government
William Weber, Consultant, Assembiy Republican Caucus



Calffornia Special
2 Districts Assepiation
E@@I& Disirives Sironger Together

January 3, 2014

The Honorable Nora Campos
California Siate Assembiy

State Capitol Building,Room 3160
Sacramente, CA 85814

RE: Assembly Bill 184 (Campos) ~ Notice of Opposition [As proposed to be smended]

Dear Assembly Member Campos:

The California Special Districts Association (CSDA), representing over 1,000 special districte
and affiliate organizations, regrats to inform you of our continued opposition to vour Assembiy
Bill 194, as proposed to be amended. CSDA fully supports and encourages public participation
and engagement with local govermment agencies and elected officials. Howaver, AB 194 would
urnecassarily hinder speclal district boards’ abillty to conduct businaess on behalf of the milions
of Caifornians who rely on them for core local services such as water, saniiation, fire

protection, and healthcare,

We apprediate the cpportunily o discuss our concerns with your office, as well as the proposed
amendment to remove the misdemeanor penally targsting the legisiative body chair, as drafied
in the infroduced version of this bill. Unfortunately, the proposed amendment doss not fully
asddress our concerns, as outlined below,

Current Remedies are Sufficient and Appropriate

Specifically, AB 194 would create "null and vold” penalties for violations of Government Code
Section 54854.3, refaied to public comment periods. Current statute provides protections for
public cormment that is oritical in nature, and prohibits 2 local legisiative body from biocking
such speech. Gurrent statuie also providses civii remedies for mamberes of the public through
mandamus, injunction, andfor declaratory relief as well the awarding of atiorney’s fees should a
violation ocour, This award can be significant and meaningful, and is appropriate for the nature

of the violation.

Incompatible Addition tv Existing Code Section

We understand the infent of AB 1984 s to enhance the penalty for wo&atmg public comment

period protections and does so by adding the "null and void” penalties that currently apply io

other spacified apen mesting viciations. However, “null and avald” is incompatible with public

comment violations for the Tollowing reasons and could further confuse this arsa of law.
1) "Muli and Void" zoplies {o real action. Public comments during an open mesting can
address a laundry list of issuss, both on and off the agenda. Members of the public can alss
address agenda iftems &t that are listed as informational/discussion only or action items that
require @ vote. It is not clear how the court could “null and void” an action when there was
simply no collective action taken, either because the agenda item was informational or the
public comment addressed a matier not on the agenda.

Cafiforniz Specisl Districts Asssciafion

1112 | Srreas, Suite 200

Sacramento, CA 85834 §;:otie: Distuet Resk Mananement Avihorily CSNA Fnwnce Corporation
toll-frea: 877.925.2732 1342 1 Sl Bune 300 1HI7 1 S, Burte 100
+ 016.442.7887 Savramaniy, LA B4BH Saoramanto, £A 85014

1 916.442.788% toi-fren GO0 537 7780 tall-hics: B27 4724 2787
wavwy ceda.net {qiszpan b 915.442 7408

A proud Coliforniz Spavie! Districts Afliance partner



Celifornia Specied Districte Association
AB 184 {Campos) - Oppose
Page 2 of 2

2} “Null and void” applies o actions of the entire legislative body, All of the current open
meeting requirements under Government Code Section 549801 subject fo “null and vold”
penaliies reflest coliective actions teken by 2 board. This includss holding a mee*a‘.mg by
aleconference, voling by secret ballot, reporting actions during a clossd ssssion, adopting
new {axes or assessments, and holding smergensy meetings. Howevar, AB 184 would add
a viclation that results from a single board member's action, specifically when the presiding
chair or president limits oritisism during the public cormment period, This addifion would
create inconsistency within the current seciion.

Finafly, AB 184 unintenticnially offers a new means to sialf the decision-making process of e
local iegislative body. A spesker could claim that their negative comments ware blocked and
as a result hold & Key decision in suspense. This could cause immeasurable harm to
contracting agreements, appointmenis, license applications or any other time-sensifive issue
that is reguired te be acted on during an open session of a public mseeting.

For these reasons, CSDA respactfully mainiains our oppoesition to AB 184, as i is proposed o
be amended and heard before the Assembly Local Government Commities on January 15,
2014, Plaase do nof hesitate to contast me if you have any guestions regarding our posiiion at

(918) 442-7887.

Singerely
fj o

Dorothy bicizem

Legislaiive Representative

oo Chair and Membars, Assembly Local Govemment Committes
Angela Mapp, Consultant, Assembly Local Governmeant Committes
William Weber, Consultant, Assembly Repubiican Caucus
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January 6, 2014

The Honorabie Katcho Achadjian

Chair, Assembly Local Government Commitiee
1020 N Strest, Room 157

Sacramento, CA 95814

RE: AR 194 (Campos) —~ Open meeting: protections for public criticism: penaliies
for violations.
Az Proposed to be Amendad — OPPOSE
Set for hearing Jenuary 18, 2014 - Assembly Local Government Committes

Dear Assembly Member Achadiian;

The California Sipie Association of Counties must regretiully oppose Assembly Bili 194,
by Assembly Member Nora Campos, which would aliow 2 district aftomey or an individual
{o file a lawsulf to void any action faken by a legisiative body when it has been found in
vipiation of the law goveming protection for public criticism.

Current law states that a member of g legisiative body who attends a mesiing of that body
where action is taken in violation of any provision of the Brown Act and where the member
intends to deprive the public of information to which the member knows or has reason o

know the public is entified is guilfy of 2 misdemeanor. The Brown Act additionally prohibils
members of a legislative body from disallowing public criticism of the policies, procedures,
programs, or services of the legisiative body. The intent of this language is consistent with

the Brown Acl's overarching goal of fransparency and ensures the public's right fo

information.

The Brown Act additionally provides the ability for iegisiative bodies {o adopt the
requirement that public comment be content-neuiral and o apply reasonable time periods
for public comment. In fact, it was concluded by the Atiomey General (75
Ops.Cal.Afty. Gen, 82 {1982)} that five minuies per speaker is a reasonable time period by
which to limit public testimony for local public agency meetings; in Chaffes v. San
Francisco Pubfic Library Commission (134 Cal.App 4th 108}, it was determined by the
court that limiting public comment o two minuies per speaker was not 2 Brown Act
vickation, AR 194, however, would limit the chairperson's ability o place reasonabie tirme
limits on public comment for the purpose of ensuring the timely conduction of public
business since g speaker may easily charge that such resirictions were applied due o the
conient of their commenis and seek fo nullify any action taken therein.

County agencies conduct public business cognizant of the responsibility to ensure
transparency and public access io information. As such, we support open meetings and
the right of the public fo comment on issues and criticize various county policies ant .-
proceduras. However, we believe that not only doss current law provide sufiicient legal
remedies for individuals who allege a Brown Act violation, but that no subsiantizl evidence

has arisen io warrant the nesd for this legisiation; AB 194 would simply reduce the ability
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of counties to effectively conduct county businesss. For these reasons, CSAC opposes AB
194. If you need additional information regarding our position on this measure, please do
not hesitate {o contact me at 916-850-8171 or foonley@counties.org.

Sincerely,

ot

Faith Conley
Associste Legisiative Representative

oo The Honorable Norma Campos, California State Assembly
Members and Consultant, Assembly Local Government Commitiee
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January 7, 2014

The Honorable Katcho Achadjian, Chair
Assembiy Local Govermnment Commilize
Stats Capitol, Reom 4098

Re: Assembily 8ill 194 (Campos), re: Open Mestings: Protection for
Pubiic Criticism

California Association of Clerks and Election Officiats.. . OPPOSE

Dear Assemblymember Achadjian:

The California Association of Clerks and Election Officials (CACEQO) opposes Assembly Bill 194
(Campos), as amendad on January 6, 2014. The measure wolld provide that any interested
memier of the public or the district attorney may seek a judicial determination that an action taken
by a legislative body is null and void if the legisfative body violated Government Code Section

54054.3 regarding public comment. The measure is scheduled to be heard in your Committeg on
Wednesday, January 15, 2014.

Existing faw permits the district attomey or any interested parson to commence an action by
mandamus or injunction to obtain & judicial determination that an action taken by a legislative body
violated cetfain sections of the Brown Act. AB 194 would amend Section 54960.1 fo add any
viciation of Section 54854, 3, regarding public comment—not limited to subdivision (¢) dealing with
criticism of the public body—to the list of Brown Act sections subject to legal action.
Making any alleged violation of Section 54954.3 subject to this process polentially would subject a )
board of supervisors and other county boards, commitiess and commissions to additional costly
litigation brought by any person. For example, a person couid file @ court action at any time hefshe
believed these other legislative bodigs—which number in the thousands arpund the State—failed

{0 adopt “reasonable regulations” that alfow the public to “directly address the legislative body on
any ftem of interest to the public.”

el
We believe that the safeguards airsady containad in the Brown Act are sufficient.
CACEQO urges that you hold AB 194 in Committee.
Sincerely,
A = F
Matt Siverling "
Legislative Advocale

CcC: Zach Member/Consultant, Assembiy Local Government Committee



GoRLPReM SI2E

& LEAGUE

~ OF CALIFORNIA 14006 K Street, Suite 400 e Sacramento, California 95814
: C E T E E Phone: 916.658.8200 Fax: 916.658.8240
i www.cacities.org

January 9, 2014

The Honorable Nora Campos
Member, California State Assembly
State Capitol Building, Room 3013
Sacramento, CA 95814

RE:  AB 194 (Campos) Local Government, Open Meetings. (4s amended Jonuary 6, 2014)
earing Date: January 15, 2014 — Assembly Local Government Commitiee
MNotice of Opposition

Dear Assembly Member Campos:

On behalf of the League of California Cities, I regret to inform you of our continued opposition
to AB 194, as amended on January 6th. This measure would unnecessarily hinder the ability of
local governments to conduct business and exercise reasoned judgment on matters of public

impoﬁauce

The proposed amendment would remove the misdemeanor penalty for 2 member of a legislative
body, while acting as the chairperson of a legislative body of 2 local agency, to prohibit pubim
criticism protected under the Ralph M., Brown Act. However, a very troubling provision remains
in the form of authorization for actions for a judicial determination that a decision aken by a
legislative body or local agency in violation of the Brown Act is null and void. This is a
disruptive approach that distorts an existing provision of the Brown Act that was intended only to
preclude govemning bodies from holding secret proceedings.

First, current law already explicitly specifies that a city council or other legislative body may
not prohibit public criticism of the policies, procedures, programs, or services of an agency or
its acts or omissions {Government Code Section 54954.3]. The chairperson (most likely the
mayor} cannot stop a speaker because he or she disagrees with the viewpoints of the speaker.

In addition, local agency governing bodies must adhere to a variety of requirements
including the allowance of individuals to provide public comment on iiems for
consideration. A local legislative body may esteblish rules for the conduct of its proceedings

However, these rules must preserve constitutional rights and be reasonable and not arbitrary a.nd

capricious.

This authority given to local governing bodies o establish rules of procedure is limited by
constitutional rights and case law reguiring that they be reasonable. Additionally, the Brown
Act is intended to ensure the full participation of the public and preserve the integrity of the
decision-making process, yet not stifle government officials and impede the effectiveness and
naiural operation of government.



The law clearly provides protections for individuals exercising constitutional rights to ‘pstiﬁon
their government and exercise freedom of speech. Local legislative bodies are empowered with
the authority to maintain conduct and keep order, but must balance that against an individual’s

rights.

Further, the Brown Act clearly provides the public the right to address a city council or other
legislative body at regular and special meetings [Government Code Section 54950-54963].

A legislative body is permitted to Hmit public comment to matters that serve the purpose to
which council holds meetings. However, the courts balance the right of the public to address the
legislative body with the need to ensure that public comment does not unduly disrupt the
orderly conduct of the meeting. Here the Brown Act represents a balance that calls for openness
and allows govermment to fimction responsively and productively.

For decades, individuals have had and continue to have the ability to pursue litigation over an
allegation that & local agency violated the Brown Act, including curtailing public comment or
criticism. More recently, this area of law was strengthened with the enactment of SB 1003
(Yee) Chapter 732, Statutes of 2012, which implements a formal process to address past
violations of the Brown Act. In each of these legal avenues, the ability to collect attorney’s
fees and other legal costs can be recovered by the plaintiff if the violations are substantiated.

We remain deeply troubled by AB 194’s provisions which would nullify an action of a
local agency if — during the discussion of that itermn — a person’s criticism was curtailed.
The “null and void” provisions of the Brown Act exist primarily to set aside public decisions
made in a secret and undisclosed manner, for which no other effective remedy exists,
Unfortunately, AB 194 opens this new avenue to challenge virtually any controversial
public decision, in which any speaker can contend that their ability fo comment was
curtailed for the wrong reason. This will cause unavoidable disruption in the full execution of
many actions undertaken by legislative bodies statewide.

For these reasons, the League must regrettably oppose AB 194, If vou have any questions or
concerns regarding our position, please do not hesitate to contact me at 916-658-8252,

Sincerely,'

Tim Cromartie ‘
Legislative Representative

ce: Chaitr and Members, Assernbly Local Government Comimittee
Angela Mapp, Assembly Local Government Committee
William Weber, Consultant, Assembly Republican Cancus
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January 7, 20114

The Honorabie Nora Campos
WMember of the Staie Assembiy
State Capitol, Room 3013
Sacramento, A 25814

RE: Assembiy Bill 184 (Campos) ~ OPPOSE

Dear Assembly Mamber Camgms:

On behalf of the thirty-four member counties of the Rural County Representatives of
California (RCRC) and the twelve member counties of the Urban Counties Caucus (UCC), it is with
ragret that we inform you of our continued opposition fo your Assembly Bilf 194 which would negate
any action taken by a local legislative body if that action was taken in accordance of curiailing public
comment/public crilicism associated with our state’s open meeiing laws (commonly referred to the

Brown Act).

Under California’'s Brown Act, county boards of supervisors must adhers to a varisty of
requiremenis including the allowance of individuals to provide public comment on items for
consideration, This section of the Brown Act specifically references a prohibition of a legislative
body from curtailing criticism by members of the public. These reguirements have been put in place
in order for the public  access the proceedings and provide comment on the actions of their local

government agencies.

For decadas, individuals have had and continue to have the ability fo pursue litigation over an
alizgation that @ local agency violated the Brown Act, inciuding curtailing public commentferiticism,
Two vears ago, this area of law was strengthened with the enactment of 8B 1003 (Yee} which
enacls a process for bringing forth allegations of "past” Brown Act viclations. iIn each of these legal
avenues, the ability to coliect atiorney's fees and other legal costs can be recovered by the plaintifi
if the violations sre subsianiigied. This serves as & strong and expensive disincantive o local
pubiic agencies owards viclating the Brown Act.

Ve are troubled by AB 194's provisions which would nullify an action of & local agency if -
during the discussion of that ltem — a person's crificism was curtailed or public comment was not
aliowad. The “null and void” provisions of the Brown Act exist primarily o set aside public decisions
made In & secrsl and updisclosed manner, for which no other effeclive remedy exisis.
Unfortunately, AB 194 opens this new avenue fo challenge virusliy any controversial public
decision, in which any speaksr can coniend that their abiilty to comment was curlailed for the wrong
reason. This will cause unavoidable disruption in the full execution of many actions undertaken by

legisiative bodies statewids.



We appreciate the time vour staff has dedicated to discussions involving AB 194 as we
expiore possible revisions to the Brown Act and its public comment/pubiic criticism provisions.
Nevertheless, we remain convinced that current faw provides members of the public plenty of
options if they believe their 1* Amendment rights have been violated or their ability to offer
comment/criticism was breached. For these reasons, we remain strongly opposed to AB 184,

If you have any quesfions or concerns regarding our position, pleass do not hesitate fo
contact Paul A. Smith of RCRC at 816-447-4806 and/or Jolens Voorhis of UCC at 916-327-7531.

Sincere!y; ' 2 '

@Lg A gﬂ “@Q RINS N
Paul A. Smith Jolena L. Voorhis
Senior Legisiative Advocate Executive Direcior
RCRC ucc

co: Each Member and Consultant, of the Assembiy Local Government Committes
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Honorable Norma Campos , Fese (816) 319-2130
California State Assembly

Capitol Building #3013

Saeramento, CA 85814

RE: AE 184 (CAMPOS) BROWN ACT VIOLATION- MISDEAMEANOR -
OPFPOSE

Daar Assemblymember Campos:

On behalf of the Cily of Thousand Caks, | regret to inform you of our oppostiion to
AR 194, which would meke it & miademeanor for member of a legisiative body, while
acting as the cheirperson, {6 prohibit erfticisim of the public agency. The Ralph M.
Brown Act requires, with spacified exceptions, that all meefings of 2 lsglsiative body
of & iocal agency, a8 those forms are deflned, be open and publie and thet all
persons be permitied to attend and participats. The st protilites & legiskatlve body of
g loeal agenoy from preventing public erticism of the policies, procedures, programs,
or servives of the agency, or of the acls or omissions of the legislative body, as
specified.

The City of Thousand Caks rexognizes that it Is the public's right to sftend public
m@aﬁngs and share critisiBm or concems over g public agensy’ﬁ policies, Drograms,
services, efc. The public's right evan extends beyend public mestings and takes the
shiape of lstiers, emails, voicemails, ediiorials, efc. Publlc comment shapss end
strengthens pubisc agencies and promotes fransparency, while sneouraging public
mnvolverment,

Although we unidersiand the infent of AB 184, it criminalizes the rare ggcasion when
the meeting chai/mayor has to fake control of rude, unruly, andfor viclent behavior
that fhreatens meeting profosol end public safely. Routinely, public agencies review
various commiroversial end diffioult lssuss in & publls forum that ars met with
emotions!, 2nd sometimes hostle, responses from the public. The City of Thousand
Caks often lelovizses these meetings live on ity govemment channe! and even
sireams them onfine, It is the job of the mesting chair or in the City's sase, the
Mayor, to serve as the meeting fadilitater and run the meeating in an arderly fashion,
irr staling thelr crficiam, however, is not uncotnmon for members of the public to use-
profene language, personal insulls of efecled offfvials or staff; or even verbal threals

i
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of physical harm directed o an slected member, staff, or another membar of the
public. On these ocossions, the mavor would reaet by haslening the spesker,
ierrupting their commenrits, tuming off thelr microphone, or even having them
escored from the meeting, This by no meens is g metier of inhibiting public criticiem
bt seserfing decorum and pracaution for public safely.

The City of Thousatd Oaks upholds the freedom and right of any member of the
public to spealk, not howsver, at the cost of public furmoll and viglence.

Sinceraly,

e Fran Paviey, Senator
Jetf Gorell, Assemblymember
Laague of Callfomis Citles
Joe A CGonsalves and Son

CMOig R4 ounclt GorrespendencesBit-te fx Pafig/og 18 2013 Letier of Obpsalion AT 184,ton



Board of Supervisors

Phit Serna, District 1

Jimmie Yee, Digtrict 2

Sugan Peters, District 3
Roberia MacGiashan, District 4
Don Notioli, District 5

County Exccutive
Bradiey J. Hudson

County of Sacramento

March 15, 20183

The Honorable Nora Campos
California State Assembly
State Capitol Room 3013
Sacramento, CA 95814

RE: Assembly Bill 194 (Campos): New Misdemeanor for Brown Act Violation—
OPPOSE

Dear Assembly Member Campos:

On behalf of the Sacramento County Board of Supervisors, I write to express the Board's

gpposition to your AB 194 which makes if 2 misdemeanor undsr the Ralph M. Brown Act for the
chair of a local legislative body t0 prohibit public criticism. The bill also permits a district
attorney or an individual to file a lawsuit to void any sction the local legislative body takes in
violation of the law governing public criticism,

The Brown Agt already prohibits a local legislative body from prohibiting public criticism of local
policies, procedures, programs, or services. We believe this prohibition is sufficient and that
creating & misdemeanor is not justified. Public expression of contrary views in a public meeting
is the foundation of the Brown Act. County officials, staff, and members of the public who may
be serving on a local legisiative body take their responsibility to carry out this provision in the
Brown Act seriously.

In conclusion, we believe that current law is sufficient and AB 194 is not needed. If you need
further information, I can be reached at 916-874-4627 or at enderton-speedl@saccounty.net

Sincerel,

}_.aum En&ertar.a Speea
Governmental Relations and Legislative Officer
County of Sacramente

Ce: Members and Consultants, Assembly Local Government Committee

700 H Sireet, Suite 7650 » Sacramento, California 95814 « phone (918) 874-7682 o fax (916) 874-5885 « www.saccouniy.net
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March 21, 2013

The Honorable Nore Campos
Meambser of the Stale Assembly
State Capifol, Room 3013
Sacramento, CA 85814

RE: Assembiy Bill 194 (Campos) ~ OPPOSE

Dear Assembly Member Campos:

On behalf of the thirty-two member couniies of the Rural Counly Represeniatives of
- California (RCRC) and the twelve member counties of the Uman Counties Caucus (UCQC), it is with
greal regret that we inform yvou of our opposition to your Assambly Bill 194 which would subject
individua!l members of z legislative body to a misdemeanor for violating a poriion our sta"ie s open
meeting laws (commonly referred to the Brown Ach).

Under Celifornia's Brown Act, local agency governing boards {e.g., a counly board of
supervisors) must adhere to e varely of reguirements inciuding the allowance of individuals to
provide public comment on iiems for consideration. This section of the Brown Act specifically
references z prohibition of & legislative body from curailing criticism by members of the public.
These requirements have been put in place in order for the public to access the procsedings and
comment on the actions of their local government agencies.

For decades, individuals have had and continue (o have the ability t¢ pursue litigation over an
allegation that 2 local agency violated the Brown Act, inciuding curtailing public commant/criticism.
More recently, this area of law was strengthened with the enactment of 8B 1003 (Yeej of last vear
which enacis a process for bringing forih allegations of “past’ Brown Act violations. in each of these
legal avenues, the ability to collect atiorney's fees and other legal costs can be recoverad by the
plaintiff if the violations are substantiated.

To be frank, we see no reason for subjecting an individua!l (most likely the member of the
iegislative body whe is acting as chair) o criminal penaliies for violation of this provision. The
current provisions of the Brown Act imposs criminal liability sparingly — only where & member
intentionally withholds information from the public that he or she knows or should have known that
the public was eniitied fo. This is consistent with the Brown Acl's central goal of transparency, and
ensuras that only conscious scoffiaws are threatened with criminal prosecution. AB 194 [acks these
safeguards, and potentially subjects elected officiale to  criminal penaifties based on
misunderstandings, differences of opinion, or other aclions that were not purposefully infended to

vioiate the law.



We are troubled by AB 194, as it will have & chilling effect on any attempt (o enforce
reasonable regulations for public comment (which are expressly authorized by the Brown Act).
Simply put — any public comment, even if critical, can be limited in accordance with content-neutral
rules (such as individual or aggregate time limiis). Any ftime that critical comment is curtailed, the
speaker may charge that the critical content of thelr speech was a motivating factor — a charge that
depends on subjeclive perceplion, and may be difficult tc disprove. If those that chair public
mestings are faced with criminal prosscution arising from such disputes, they will inevitably show
great reluctance in expediling the agenda for fear of crossing the fine line E}e'iween reasonabie
regulation and impermissible prohibition of “eriticism’.

We are egually froubled by AB 184's provisions which would nuliify an action of a local
agency if — during the discussion of that item — a person’s crificism was curtailed. The “nuli and
void” provisions of the Brown Act exist primarily to set aside public decisions made in a secrat and
undisciosed manner, for which no other effective remedy exisis. Unfortunately, AB 194 opens this
new avenue fo challengs virtually any controversial public decision, in which any speaker can
contend that their abiliiy fo comment was curlailed for the wrong reason. This will cause
unavoidable disruption in the full execution of many actions underiaken by legisiative bodies

statewide.

Again, current law provides members of the public plenty of options i they believe their 1%
Amendment rights have been vicieted or their ability io offer comiment/ criticism was breached. For

these reasons, we are sirongly opposed to AB 194

if you have any guestions or concarns regarding our posiiion, please do not hesitate fo
contact Paul A. Smith of RCRC at 216-447-4808 and/or Jolena Voorhis of UCC at 816-327-7531.

Sincarely,
PAUL A. SMITH JOLENA VOORHIS
Senior Legislative Advocais Executive Director

ce.  Members of the Assembly Local Government Commitise
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April 17, 2013

The Honorable Nora Campos
Member, Califomia State Assembly
State Capitol Building, Room 3013
Sacramenin, CA 95814

RE: AB 194 (Campos) Local Government. Open Meetings. (4s inirocfuced)
Hearing Date: April 24, 2011 — Agsembly Local Government Commitise
Notiee of Opposition '

Dear Assembly Member Campos:

On behalf of Lesgue we regretiably must oppose your AR 194, Your measure would make it e
misdemeanor for & misdemeancr for & member of & legislative body, while acting as the
chairperson of 2 legisiative body of & local agency, 1o prohibit public criticism protected under
the Ralgh M. Brown Act. : :

First, the law already explivitty provides that & ity council or other legislative body may not
prohibit public criticism of the policies, prosedures, programs, or services of an agenoy or its
aote or omdsgions {GC, 54954.3], The chairperson (most likely the mayor) cannot stop 2 speaker
becauss be ov she disagrees with the viewpoints of the speaker.

Additionally, local agency governing bodies ravgt adhere to & veriety of requirements
including the allowance of individuels to provide public comment on items for '
consideration, A loos! legislative body may establish rules for the conduct of its procsedings.
However, these rules must preserve constitutional rights and be reasonable and not arbitvary and
capricious,

This suthority given to local governing bodies to establish rules of procedure iz limited by
constitutional rights and case law requiring that they be reasonable, Additionally, the Brown
Act is intended t© ensure the full participation of public and preserve the iutegyity of the
dacision-maldng process, yet not stifle government officials and impade the effectiveness and
natural operation of government.

The law clearly provides protections for individuals exercising constitutional rights to perition
their government and exercige freedom spaech. Local legislative bodies are empowered with the
suthority to maintain conduet and keep order, but must balancs that against an individus!'s

vights,

Further, the Brown Act ciearly provides the public the right t address & ¢lfy council or other
legislative body af regular and special mestings [GC, 54950-348€3]. A legislative body is

Iut

Ui/ uc
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permitted to limit public comment fo metters that serve the purpose to which council holds
mesiings. However, the courts balance the rght of the public to address the legislative body
with the need to ensure thet public comment does not unduiy disrupt the orderly conduct of the
meeting. Here the Brown Act represenis 2 balance that calls for opsnness and aliows
government fo function respongively and productively,

For decades, individuals have had and continue {o have the ability to pursus litigation over an
allegation that & local ageney violated the Brown Act, including curisiling public comment or
ariticism. More recently, this ares of law was sirengthened with the enactment of SB 1003
{Yeeg; 2012) which implements a formal process to address past violations of the Brown Act,

in each of these legal avennes, the ability 1o collect sttomey’s foes and other legal costs can
be yecovered by the plainsiff if the violations are substantiated.

This measure seems heavy handed in light of the remsdies availabls to the public, AB 194
subjects an individual (most likely the member of the legislative body who Is acting as
chair) 1o criminal penaliies for viclation of this provision. The current provisions of the
Brown Act impose criminal lisbility sparingly — only where s member intentionally
withhiolds information from the public that he or she lmowe or should have known thet the
public was entified to. This is consistent with the Brown Act’s central goal of transparency,
AB 194 lacks these safeguards, and potentially subjects  elected officials to criminal penalties
based on misunderstandings, differences of opinion, or other actions that wers not
purposefully intended to viclate the law.

We are egqually troubled by A8 194's provislone which would nullify an action of &
loce} ageney if — during the discussion of that ifem — o person’s ¢riticisin wes curtalled,
The “null and vold” provisions of the Brown Act exdet primarily to set aside publiv decisions
made in & ssoret ang uadisclosed manner, for which no other sffective vemedy exiats,
Unfortunately, AR 194 opsns this new avenue fo challenge virually any controversial
public decision, in which any speaker can contend that their ability io conumnent was
curtailed for the wrong reason. This will cause unaveidable disruption 1 i the full execution of
many actions underiaken by legislative bodies statewide.

For these reasons, the Leggue must regrattably oppose AB 194, If you have any guestions or
concerns regarding our position, pisase do not hesitate to contact me at 916-658-8254,

Sincerely,

~ih pdmuaboe TV Ernd

Natashe M. Karl
Logislative Repregemative

e Chair and Members, Assembly Local Govemment Committes
Angela Mapp, Assembly Local Goverament Compmlttes
William Weber, Consuliant, Assembly Republican Caucus
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HOHE Districts Assoviation
BIEEWE  Disiricis Stronger Together
April 18, 2013

The Honorable Katcho Achadjian

Chair, Asgembly Local Government Committes
State Capite! Building

Sacramento, Ch 95814

RE:  hssembly Bilt 184 (Campos) - Notice of Opposition [As infroduced]
Hearing Date! April 24 — Assembly Local Government Qommiitee

Dear Assembly Member Achadjiam

The Californie: Speclal Districts Association {CEDA), representing over 1,000 special districts and effiliste
organizations, regrets fo inform you of our opposition to Assembly Biil 184, related {o public criticism
direcied af locat legistetive bodies, Unforfunately, AB 194 would uhnecsssarily hindar special district
hoards' abifity to conduct business on behalf of the millions of Califormians who rely on them for core
local services such as waler, sanitation, fire protection, and healthcare,

CEDA fully supports and encourages public participation and engagement with their local government
agencies and elecled officials. Unforiunately, AB 194 would detract from, rather than promoie, this
practice. The bill provides that if & chair of the local legislative body prohibits public orlticlsm of the
policies, procedures, programs, or services of the agency orof the acts or omissions of the legislative
body, that individual shall be gullty of & misdemeangr. Current law slready provides profection for this
type of speech, 2 violation of which is an infraction. In addifion, AB 194 adds the entire current
Government Code Section 54854.2, related to public comment, to the exdsting list of Brown Act laws
subject to "cure and correct’ pehaltize. This creates e set of circumstances that is unproductive not only
to the local legisiative body but also public pariicipation.

4 key duty of the chair is to ehsure the orderly conduct of business. Howaver, under AB 194, thelr bands
wotild ba tied in regulating sbusive or threatening commenis o avoid the threat of criminaf charges for
failing to adhare to procedural requirements. The chair would also be reluctant to cut-off 2 person who
exceeded the designated time allotment or spoke out of turn, thus delaying others’ opporiunily fo offer
gommeants and participate in the pubiic meeting. Finally, we are concarned that the provisions of this
measure would have a chiliing sffect en volunieerism. Individuals may be hesitant to get involved and
lsad local boards, cornmilizes, counclly, commissions, of advisory bodiss in light of the potential severe
or costly repercussions for any error or omission, however slight.

For thege reasong, CSDA respectiully opposes AB 194, Please do not hesitate to contact me if you have
any guestions regarding our position at (916) 442-7887,

Sinceraly,

Mo

3
Ddrothy Holze
Legisiative’Representative

oo The Honorable Nora Campos
Members, Assembly Local Government Commities
Angele Mepp, Consultant, Assembly Local Government Commilies
\Willizm VWeber, Consuiiant, Assembly Republican Caucus
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March 18, 2013
The Honorable Nora Camipos
California State Assembly
State Capitol, Room 3013
Re: Assembly Bill 194 (Campos), re: Open Meetings: Protections for public criticism:

penalties
California Asscciation of Clerks and Election Officials...OPPQSE

Dear Assemblymember Campos:

The California Association of Clerks and Election Officials (CACEQ) opposes your Assem-
bly Bill 194, which would provide that if 2 member of & legislative body, while acting as the
chairperson of the body, prohibits public eriticism of the policies, procedures, programs, or
services of the agency or of the acts or omissions of the legisiative bedy, that individua}
shall be guilty of a misdemeanor, The measure is currently awaiting 2 hearing in the Assem-
bly Local Government Commities.

CACEQC believes the bill may encourage members of the public who might object to reason-
able time limits to public comment to initiate gourt actions against the chairpersen of a board
of supervisors, Current law already makes a violation of subdivision (c) of Government
Code 54954.3 {regarding the public’s right to criticize =z legislative body) ar infrac-
tion. Making a violation of this subdivision a criminal misdemeanor is unreasonable and
represents iegislative overkill. The line between legitimate, protected criticism of a legisla-
tive body and personal abuse is a very gray one, If AB 194 were to be enacted, when a
member of the public became dbusive, a chairperson would be very reluctant o cut off that
public comment when time had expired no matter how abusive or offensive. Thus, the bill
would also be an invitation for people to verbally and persenaily abuse the members of the
body, which would not only be offensive, it would waste large amounts of the legislative
body's time, N '

The bill also presents an obstacie to persuading citizen volunteers who serve on county com-
missions and committees to serve as chairperson of their respective legislative bodies once
they become aware that they could, through some innocent error on their part, become the
subject of criminal prosecution. Without a chairperson, these lsgislative bodies could not
function,

Existing law permits the district attorney or any interested person to commence an action by
mandamus or injunction to obtain a judicial determination that an action taken by 2 legisla-

-tive body violated certzin sections contained in the Brown Act. AB 194 would amand Sec-

tion 54960.1 to add any violation of Section 549543 reparding public corument -- not just
subdivision (¢) dealing with criticism of a legislative body - 1o the list of Brown Act sec-
tions subject o such legal actions,

Making any alleged violation of Section 54954.3 subject to this process potentially would
subject a board of supervisors and other county boards, committees and commissions to ad-
ditional costly litigation brought by any person. For example, 2 person could file a court
action any time he/she believed these other legislative bodies - which number in the thou-

Offtcium Populi - Qffice af the People



sands around the state -- failed to adopt “reasonable reguiations” that allow the public to “directly address the leg-
islative body on any item of interest to the public.”

Ouwr members believe that the safeguards already contained in the Brown Act are sufficient.

CACEO urges vou to consider the Association concerns with AB 194 before moving forward.

Sincerely,

Matt Siveriin - 3

Legislative Advocate, CACEO

CC: Each Member and Consultant, Assembly Local Government Committee



OFFICERS 2010-2042
GAIL L. PELLERIN
PRESIDENT
Suanta Cruz County
CATHY DARLING ALLEN
VICE PRESIDENT
Shasts County
NEAL KELLEY
TREASURER
Orange County
DEAN LOGAN
SECRETARY
Los Angeles County

BOARD OF DIRECTORS

APPOINTED:
GINA ALCOMENDRAS
Santa Clara County
JANICE ATKINSON
Sonoma County
TESS FITZGERALD
Santa Craz County
SACHI HAMAIL
Los Angeles County
JOSEPH HOLLAND
Santa Barbara County

I MC CAULEY
Placer County

KATHIE MORAN

Colusa County
SUSAN M. RANOCHAK

Mendosino County
JULIE RODEWALD

San Luis Obispo County
TEBORAH SEILER

San Diego County
DAWN ABRAHAMSON®

Yallajo City Clerk

* non-voiing member
ABVISORY COUNCIE:
STEVE WEIR

Contra Costa County -
REBECCA MARTINEZ

Madera Covnty
ELECTED AREA CHAIRE:

JULIE BUSTAMANTE
Northera Area
Lassen County

KARI VERJIL
Southern Arca
Riverside County

JILL LAVINE )
iviother Lode Area
Sacramento County
AUSTIN G. ERDMAN
Central Ares
San Joaguin County
LINDSEY MC WILLIAMS
Bay Area
Solanc County

LEGISLATIVE COMMITTEES
CLERK OF THE BOARD;
SACHL A. HAMAI

Los Angetes County
JOHN MCKIBBEN

Log Angeles County
COUNTY CLERK:
KATHIE MORAN

Coiusa County
CRAIG XKRAMER

Sacramento County
ELECTIONS:
JILL LAVINE

Sacramento County

DEBORAM SEILER
San Diego County

\  CALIFORNIAASSOCIATION OF
| CLERKS AND ELECTION OFFICIALS

GAR. L. PELLERIN, PRESIDENT
Santa Cruz County Clerk
701 Ocean St., Room 210, CA 25060
831-454-2410 * Fax B31-454-2445 * Cell 408-316-9745
E-Mail: gail.pellerin®co.santa-cruz.caus

Website:www,caceo88.org
April 8, 2013 ‘
The Hongrable Katcho Achadjian
Assembly [ocal Government Committes
State Capitol, Room 4096
Re: Assembly Bill 194 (Campos), re: Open Meetings: Public criticism: penalties

Dear Assemblymember Achadjian:

The Califprnia Association of Clerks and Election Officials (CACEQO) opposes Assembly Bill
194, which would provide that if & member of a legislative body, while acting as the chairperson
of the body, prohibits public criticism of the policies, procedures, programs, or services of the
agency or of the acts or oraissions of the'legislative body, that individual shall be guilty of 2 mis-
demeanor. The measure s scheduled for a hearing in your Assembly Locsl Government Cors-
mities on April 24, 2013

CACEOD believes the bill may encourage members of the public who might object to reascnabie
time limits 1o public comment time limits to initfate court actions against the chairperson of 2
board of supervisors, Current law afready makes & violation of subdivision (c) of Government
Code 549543 (reparding the public’s right to criticize 2 legislative body) an infraction. Making a
violation of this subdivision 2 criminal misdemesnor is unreasonable. If AB 194 were to be en-
geted, when a member of the public became abusive, a chafrperson would be very reluctant to cut
off that public comment when time had expired no matier how abusive or offensive. Thus, the
bill would also be an invitation for people 1o verbally and personally abuse the members of the
body, which would not only be offengive, it would waste large amounts of the Board’s time.

The bili also presents an obstacle to persuading citizen voluntesrs who serve on county commis-
sions and commitiess to serve as chair of their respective legisiative bodies once they become
aware that they could, through some innocent error on their part, become the subject of eriminal
prosecution. Without a chairperson, these legislative bodies could not funciion.

Existing law permits the distriet aftorney or any interested person to commence an action by man-
damus or injunction to obtain & judicial determination thai an action taken by a Jegislative body
violated certain sections contained in the Brown Act. AR 194 would amend Section 54960.1 %
add any violation of Section 54954.3 regarding public comment - not just subdivision {¢) dealing
with eriticism of & legislztive body — 1o the list of Brown Act seciions subject to such legal ac-
tions.

Making any alleged violation of Section 54934.3 potentially would subject & board of supervisors
and other county boards, commitiees and commissions to additional costly litigation brought by
any person, For example, & person could file a court action any time he/she belisved thess other
tegislative bodies -- which number in the thousands around the state - failed o adopt “reasonable
regulations™ that aliow the public to “directly address the legisiative body on any ftem of interest

to the public.”

CACEO urges your “no" vole on AB 194,

CC: Each Member and Consultant, Assembly L.ocal Government Committes
The Honorable Nora Campos
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California Water Agencies

Since 1910

April 16, 2013

The Honorable Kaicho Achadjian

Assembly Committee on Local Government
State Capitol, Room 4098

Sacramenio, CA 95814

Re:  Assembly Bill 194 (Campos) - OPPOSE
Dear Chair Achadjien:

On behalf of the Association of California Water Agencies (ACWA), 1 am wiijting to
express ACWA's opposition to AR 194 (Campos) regarding public criticism at open
meetings.

AR 194 would make it 8 misdemeanor for a member of a legislative body, while acting as
the chairperson of a legislative body of 3 local agency, to prohibit public criticiam
protected under the Ralph M. Brown Act. This bill would authorize a district attorney or
any interested person to commence an action for the purpose of obtaining a judicial
determination that an action taken by & legislative body of & local agency in violation of
the protection for public criticism is null and void.

ACWA members are concerned that the language in AB 194 is vague and ambiguous, ¥t
is very unclear what would be considered a violation of & person’s right to publicly
criticize & local board. As is the case with the state legislature, not all decisions taken by
local public agency boards are popular ones. Ofien it is the unpopular decisions that are
the most contentious, for both board members themselves and constituents; but also, the
most needed for the reliability of the service provided. Unfortunately, the best attended
meetings are the contentious meetings, and time management is of the essence, Without
time limits for comments, many of those meetings would be unmanageable, going far
into the night. AB 194 would allow anyone who decides that they weren’s afforded all the
time they thought they should have to “publiely criticize” the local agency board to.bring
an action against the chair.

In addition, agency board members are voluntesrs, elected fo office from the community,
and for the most part, not paid very much for their service. Adding these punitive
penalties, as proposed by AB 194, would malke the prospect of volunieering to serve
one’s community a tenuous proposition.



The Honorable Katcho Achadj ian
April 16, 2013
Page 2

For the aforementioned reasons, ACWA opposes AB 194 and requests your “NG” vote
when the bill is heard in the Assembly Local Government Committee on April 24, 2013.

Sincerely,

Whitnie Wiley
Legislative Advocate

WWas

cc:  The Honorable Nora Campos
Members, Assembly Comunittee on Local Government
Debbie Michel, Chief Consultant, Assembly Commitiee on Local Government
William Weber, Consultant, Assembly. Republican Caucus
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nttp/icec lacouniy.gov MARK RIDLEY-THOMAS
Second District:
ZEV YAROSLAVSKY
WILLIAM T FUJIOKA Third District
Chief Exsrutive Officer DON KNABE
: Api’ii 15, 2013 Feirth District
ALAN FERNANDES ‘ MICHAEL D. ANTONOVICH
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The Honorable Kaicho Achadjian, Chalr
Assembly Local Government Commiltiee
State Capiiol, Room 4088

Sacramento, CA 85814

RE: AR 194 {Campos), As introduced - OPPOSE
Relating to the Brown Act
Set April 24, 2013 in Assembiy Local Government Committee

Dear Assembly Member Achadjian:
The Los Angeles County Board of Supervisors opposes AB 184 (Campos).

The Brown Act requires that ali mestings of a local legisiative body be open and public, permitting .all
parsons o attend and participate. The Act aliows local agencies {0 establish reasonable rules io
manage and conduct public comment, determining the time, place, and manner resirictions are

permissibie.

AB 194 meakes # a misdemeanor for @ member of 2 legisiative body, while acting as a chairperson of a
legisiative body of a local agency, to prohibit public criticism protected under the Ralph M. Brown Act. It
authorizes a district attorney fo commence an action for the purpose of obtaining a judicial
determination that an aciion taken by a teglstatwe body of a local agency in violation of the protection
for pubiic criticism is nulf and void,

The Los Angeles County Executive Office of the Board has determined that AB 194 could significantly
impact the Board of Supervisors and Executive Office by encouraging members of the public to file
court actions against the Chair of the Board of Supervisors, as well as the chairs for the dozens of
County commissions and committees.

Therefore, | reguest your “NO vote on AB 184, I you have any guestions, please contact me at 816-
444-7888.

Sincerely,
o
¢ Berends

Legislative Representative

C. Assembly Member Nora Campos
Each Member and Consultant, Assembly Losal Govarnment Commitiee

“To Enrich Lives Through Effective And Caring Service”
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Aprll 2, 2013

The Hohorable Mors Campos
Agsembly Speakar Pro Tempors
Stats Capitol, 2175

Sacratments, CA ©5814

RE: Opposition to AB 184 {Campos}
Dear Assambly Member Campos:

The County of Tulare regrals fo inform you of our opposiiion to AB 184 which wouid meke It
a misdemsanor for & member of @ legislaiive body of & local sgency to prohibl public
grificizm protected under e Brown Act

Exlsting lew makes viclafion of subdivision (o) of Beollon 84854.3 an infraction. EBxdsting
law alse psrmiis the district atforney or any inferested person to comumence an aclfon by
mendemus or Infunction to obtein & judiclal determinalion that an aclion tsken by &
lepisiative body violated certaln sections of he Brown Aot

We are concernad that AR 184 would encourage court aclions against chairpersone of
varipus ocounfy commissions and cemmitiess that might uiimalsly resulfl In & oriminel
prosecution, even where the chairperson tled to comsoily apply the provisions of
54954.3(c;. We aizo believe that this bl would encoursge incraased lifigation under
Sectien 54960.1 by aiding viclations of il of the provisions contained in Sectlon 54854.3
o the list of sections of the Brown Act for which a distrct attorney or any interested peraon
miay commeaencs & court action to correst,

Addiionally, we are concemad that AB 184 would strongly dissourage cifizen volunteers
from agresing fo serve ap chalrpersohs of varlous courty commitiess and commissions
onee they dlasaver that they might be subject v oriming! prosecution should thay viokie
subdivision {¢} of Section 54854.8,

For ihase ressons, the Counly of Tulare opposes this lagislatlon. Should vou have any
guestions or concarmns, pleses contact Jean M, Rousseau, Counly Administrative Officer at

{559} e38-5008 or rousseau@op ulsre.co.us,

i Cox, Vice-Chalrman
Tulare Goun?;y Bmarcf ervisars

Alien Ishide, Distriet One
Tujare Caunty Board of Supservisors

oo
Senator Jean Fulier
Assembly Member Connig Conwsy

P.GO2r00Z
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April 17,2013

The Honorable Katcho Achadjian

California State Agsembly, District 35

Chalr, Assembly Local Government Commities
State Capitol Buifiding, Réom 4098

Re:  Assembly Bill 194 (Campes) — OPPOSE
Open meetings: protections for public criticism: penalties for viclations

Diear Chair Achadjian:

On behalf of the Solang County Board of Supervisors T regpectiully reguest that you OPPOSE AR
194 (Campos) when it is heard in your committes on Local Government on April 24%. This bill
would make it a misdemeanor for a member of a legislative body, while ecting 2s the chairperson of
a legislative body or local agency, to prohibit public eriticism protected under the Ralph M. Brown
Aot (Brown Aact),

AB 194 contains no stipulation that the chairperson of a legislative body of 2 Jocal agenoy who acted
to prohibit public griticism did so with the willful intent to deprive the public of information to which
it is entitled. The lack of this requirement will unnecessarily expose members of local government to
criminal prosecution and high logal costs for actions that were not purposefully intended to violate
the law, It would also place a nearly impossible burden of proof that intent to violate the law did not

exist.

Local governments across this state already have limited resources. They can ill afford to be used
fending off lawsuits brought about by this legisiation. Given the significant challenges counties are
facing at ihis time, we believe that the State should be looking to limit opportunities to sue, rather

than encouraging thern,

Aside from the potential legal ramifications, this bill would significantly affect & local government’s
ability to effectively and efficiently conduct public business. AB 194 would restrict z chairperson’s
ability io place reasonzbie time limits on public cornment since it would allow for & speaker to easily
charge that such resirictions wers applied to prohibit public criticism,

Solano County supports open meetings and the right of the public to comment on issuss and eriticize
various policies and procedures. However, we believe that current law already provides significant
legal remedies for individuals who aliege 2 Browsn Act violation. AR 194 would simply hamper Iocal
governments” ability to condoet public business and unnecessarily subject local legislative bodies to
cogtly criminal prosesution.

112
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The Honorable Katcho Achadjian
Page 2
Apnl 17, 2013

For these reasons, I would like to agsin respecifully urge that you OPPOSE AB 194 when it is heard
in your commities,

Sincerely,

Ce The Honorable Members of the Assembly Local Government Committes
Asgembly Local Government Comumitiee Consultanis
The Henorsble Mariko Yamada, Assembly Distriet 4
The Honorable Susan Bonilla, Assembly District 14
The Honorable Lois Wolk, Senate District 3
Paul Yoder, Partner, Shaw / Yoder / Antwih Ine.
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May ©, 2013

The Honorable Nora Campos
California State Assembly
State Capitel, Room 3013
Sacramento, CA 84248

RE: Opposition to AB 194 {Campos) — Open Meetings: Protestions for Public Criticism:
Penalties for Violations

Dear Assembly Member Campos:

On behalf of the City of Camarilio, | would like to respectiully express our opposition io
AB 194. This bill would make it 2 misdemeanor for & member of a legislative body of = local
agency to prohibit public criticism protected under the Ralph M. Brown Act (Act).

Existing law makes violalion of subdivision (¢} of Section 54854 3 an infraction. Existing law
aleo permits the district attomey or any inierested person to commence an action by mandamus
of injunction {o obiain 2 judicial determination that an action taken by 2 legisiafive body violatad
certain sections of the Act.

Camarilio is concarned that AB 194 would encourage court action ageinst chairpsrsons of
various legisiative bodies and commitiees that may ultimately result in criminal prosecution,
even where the chairperson made every effort to correctly apply the provisions of 54854 3 (¢).
Additionally, we believe that this bill would encourage increased litigation under Saction 54960.4
by adding violations of all the provisions confained In Section 54854.3 {o the list of sections of
the Act for which a district attornay or any inierested parson may commence a court action fo
correst,

Lastly, we are concemnsd that thie bill would sirongly discourage ciiizen voiunteers from
agreeing to serve as cheirpersons of various local government commitiees and commissions
once they discover that they may be subject to criminal prosecution should they violate
subdivision {¢) of Sectlion 54854.3.

For these reasong, the City of Camarilie respectiully opposes AB 184, Thank you for your
consigeration of the City's position oh this important matter.

Smceeiy,

Sruce Faﬁ

City Manager

co.  Camerlic City Councii
Califurniz Confract Clies Associafion
Gonsalvas & Son
League of Californis Cities
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April 17, 2013

The Honorable Kaicho Achadjian

Chairman, Assembly Local Government Commitiee
State Capitol, Room 4088 ‘

Sacramenio, Californiz 25814

RE: Assembly Bill No. 194 (Campos} — Oppose Uniess Amended

Diear Assemblymember Achadjian:

f.am wiriting on behalf of Ef Dorado Irrigation District (E1D) to express opposition t6 AB
194 (Sampﬁs), relafing to local government.

The'Ra ‘ph M. Brown Act requires that all mestings of a legisiative body of & local
agency io be opén and public and that all persons be permiited to atiend and
parficipate, Current faw prohibits a legislative body of a local agency from preventing
public criticism of the policies, procedures, programs, or services of the agency, or of
the acis or omissions of the legisiative body, as specified. AB 184 would make i &
misdemeznor fof.a member of a legislative body, while acting as the chairperson, to
prohibit public criticism protected under the act. The bill would authorize a district
attornay or any interested person to commencs an action for the purpose of obﬁainiﬂg &
judiciai determination that an action taken by a legisiative body of a local agency in
violation m’ 'the protection for public criticism is null and void, as specified.

EID believes the creation of 2 misdemeanar moves beyond the current scope of
enforcement under existing law, and would not allow a local agency to cure the action
oL by wh!ch critical speech was prohibited. Further, by creatmg a new crime relating to the

S conduc% ofz local agency meatmg, a member of the legislative %:mdy acting as

S haxm@mon rriight be restrained fram mgintaining proper dacorum In the meefing for
fear of criminal sanction shoulﬁ he or'she cutoff a speaker. While & member of the
public has a legal right fo critidizs the local agency, hie or she does not have a right to
speak in & threatening or abusive manner. Typlcally, iF pubfsc participation in & mesting
rises 104 level that threatensthe safeiy of those in-attendance or disrupts the meeting
io the edtent that pmceedmgs cannot continue, the meeting must be recessed,
ad}oumeci or in fimited cases, the person craating the disrupfion must be escorted from
the me@izng room. Local agem}f presiamg officars must have the ﬂexnb:iaty ic ensure
proper decorum In a public meeting, The misdemsanor provision in AB 184 would

unnecessarily interfere with that function.

1107 ot Street, Suite 510 ({
Sacramenit, California 95814 9

916) 558-1926 px
16} 558-1937 =X




The Honorable Katche Achadfian
April 17, 2013
Page 2

The District believes the more appropriste course of action, which s included in AB 194,
is 1o add a violation of Section 54854.3 to the provisions of Section 54980 that will
enabile a courl {o declare the action related to the agendsa lem fo be null and void.,

Absent the deletion of the misdemeanor provision, EID respectiully requesis a "NO”
vote on AB 184, Thank you for your time and consideration.

Sincerely,

Robert J. Reeb

RJR:ra
Ceo: The Honorable Norg Campos
Members and Consultant, Asserbly Local Government Committes
Assembly Republican Office of Policy
Office of the Governor
Association of California Water Agencies
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Caofitornia Stote Associniion of Counties

April 17, 2013

- The Honorable Katcho Achadjian

Chair, Assembly Local Government Commiliee
1020 N Sireet, Room 157
Sacramenio, CA 058174

RE: AB 194 (Campos) - Open meeting; proteciions for public oriticism: penaliies for
violations.
Ag Introduced 1/28/13 - OPPOSE
Set for hearing Aprit 24, 2013 — Assembly Local Government Comimitiee

Dear Assembly Member Achadjian:

The California State Association of Counties must regreffully oppose Assembly Bill 194, by
Assembly Member Nora Campeos, which would make it a misdemeanor for a member of &
legisiative body, while acting as the chairperson of a legisiative body of a local agency, to prohibit
public criticism protected under the Raiph M. Brown Act (Brown Act).

Current law states that 2 member of & legistative body who atiends 2 meeiing of that body where
aotion is taken in violation of any provision of the Brown Act and where the member infends to
deprive the public of information to which the member knows or has reason fo know the public iz
entitied is guilty of 2 misdemeanor. The Brown Act additionally prohibits members of & legisiative
body from disaliowing public eriticism of the policies, procedures, programs, or services of the
legisiative bedy. The intent of this language is consistent with the Brown Act's overarching goal of
fransparency and ensures the public’s right (o information.

AB 194 contains no stipulation that the chalrpersonof a iegééiaﬂv& body of 2 local agency who
acied to prohibit public criticisin did so with the willful intent to deprive the public of information to

- which it is eniified. This lack of a reguirement that the action be an overt act from which criminal

intert can be Inferred will expose members of local government agencies {o unnecessary criminal
prosscution and soaring legal bifls for aciions that were not purpossfully intended o viclais the
faw, AB 194 would also place on the chairperson g nearly impossible burden of proof that Intent to
violaie the faw did not exist.

Also permiited by the Brown Act is the ability for legisiative bodies o adopt the reguiremeant that
public comment be confent-neutral and to apply reasonabie time periods for public comment. in
fact, It was conciuded by the Attorney General (75 Ops.Cal Ally.Gen. 82 (1282)) that five minutes
per speaker is & reascnable fime pariod by which fo limit public testimony for local public agsncy
mestings; in Chaffee v. San Francisco FPublic Library Commission (134 Cal. App.4th 109), i was
determined by the court that Emiting public comment o two minutes per speaker was not a Brown
Act viclation. AB 194, however, would iimit the chairpersort's ability to place reasonable fime limils
on public comment for the purpoese of ensuring the timely conduction of public business since &
speaker may sasily charge that such resirictions were applied due 1o the content of their
comments,

County agencies conduct public business cognizant of the responsibility {o ensurs tfransparengy
and public accsss to information. As such, we support open meelings and the right of the public io
comment on issues and criticize various counly policies and procedures. However, we believe that
current law provides sufficient legal remedies for individuals who allegs & Brown Act violation and



O3
Campeps

do not support reducing the ability for counties to effectively conduct county business or subjecting
members of iocal agency legislative bodies to criminal prosecution for what may be unintentional
actions. For these reasons, CSACU opposes AB 184. If you need addifional information regarding
cur position on this measure, please do not hesliate to contact me at 816-650-8180 or
eortega@counties org

Cé/%)fﬁ

Smcereiy,

w@@wﬁ

Eraina Ortega
Senior Legislative Representalive

ce:  The Honorable Norma Campos, California State Assembly
- Members and Consultant, Assembly Local Government Commities
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CALIFORNIA ASSOCIATION of SANITATION AGENCIES

1215 K Street, Suite 2280 » $acmmeat6, CA 85814 » TEL: (918} 440-0388 — FAM: (916) 2312141

January 8, 2034

The Honorable Katcho Achadiian, Chair

Assembly Local Government Commities
State Capitol, Room 4098
Sacramento, CA 85814

RE: AR 184 (Campos) — OPPOSE - Withdrawn

Dear Assemblymember Achadjian:

The Californis Assodiation of Saniation Agencies {CASA) had previousiy taken an “Oppose”
position on AB 394 {Campos), which relates to actions for violations of the Brown Act during

meetings of local legisiative bodies.

Upor further review and discussion by our Legislative Committee, CASA has decided to
withdraw our formal apposition and instead has taken @ “Disapprove” posttion, which under
out internal guidelines, does not warrant registering a position with the policy commities.

if vou have any guestions related to our position on this legisiation, pleass feel frew o contact
me st {916} §48-2196.

CASA Lobbvist

o Committes Consuliants
The Honorable Nore Campos
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CALIFORNIA ASSOCIATION of SANITATION AGENCIES

1215 K Sirest, Suite 2200 = Sagramento, CA 85814 « TEL: (916) 446-0388 — FAM: (916) 231-214%

January 7, 2004

The Honotrable Katcho Achaditan, Chair
Assembly Local Government Commities
State Capitol, Room 4098

Sacramaento, CA 25814

RE: AR 194 {Campos)— OPPOSE
Dear Assemblymamber Achadjian:

The Californie Assoclation of Sanitztion Agancies (CASA) has taken an “Oppose” position on AR
194 {Camposj, which relates to actions for violations of the Brown Act during mestings of local
legislative bodies. CASA 15 2 statewide association of municipalities, special districts, and joint
powers agencies that provide wastewater collection, trestment, water recyeling and biosolids
mahagement services to millions of Californians, All of our agendies are oversesn by locally
elected governing boards who comply with all existing laws relative to open meetings under the
Brown Act, '

AB 194 expands existing law to aliow 2 District Attorney or interested party to seel judictat
determination that an action taken by & legisiative body Is null and vold i the iegislative body
viclated certain provisions of the Act pertaining to public comment pericds, CASA believes thag
under existing law, interested parties have sufficient means to seek remediation for violations
of the Brown Act, including in cases of public comment, which is eritical in nature, being limited
by & legislative body., Expanding this segtion could have a significant impact on an individual
agencies’ flow of buginess, and limits the Board Chair’'s abllity to manage the produciive
dizlogue between the Board and interested parties during a public hearing. Finally, expanding
this section could potentially incentivize disruptive behavior during public comment periods.

 For these reasons, CASA must respectfully oppose AB 194, I you have any questions ralated 1o
our position on this legislation, please feel free to contact me at (P16} 448-2186. ‘

ety [

A Lobhbyist

Cer Commities Consultants
The Honorable Nors Campos
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January 27, 2094

‘THa Honorabls Nota Canigos
Mainber, Gallforifs Stats Assembly
State Chpitd Buliding, Fluom 3048
Satramsnio, G4 28814

SIrE RN
GUEERT 4 LA RE: AB 194 {Caripos) Losal Bovernment. Open getings —Notice’
CITYELR, oF OUpposifion

ADIRA A SIMENEZ, ©MT

I ATTOTEY Degr Assembly Mamber Gampos:

VVERTE AL ABICH BARCIA _ .
As Mayar of the Gty of Downsy, | regest lo Inform you of oir opposition
o AB 194, e& amiendad on January Gth: This mesisyre would
Lnhetsssanly Hinder the ability of lotal governments to contiiot
Husindssand sxdroise Megsoned Wdgment on matters of public
Importanoe.

The gropogad aivgindment wauld remove the misdemeanof penalty for
& rigriibét of & legislative body 4o prahibit public eriticien proieblad
ukider the Ralph M. Brawh Act: But, the bill st sliows a gourtto
determination that s dedision taken Dy & legisliive body or latal
sigatioy in violation of the Brown Act e nultand vwid. Thisisa
disruplive apprasch that distorte an éxisling provigion of the Brown Act
triat was intended only 0 prediilds goverming bodiss from holding
seoiel pibopedings,

Current law giready sxplicily specifies thate dty goungll or other
ispisiative body may net prohibl public srifics of the policies,
progedures, pragrams, O servicss of ar agency or its adis or
omizeions [Saversiment Code Sedtion 54854 31, Furlheritiore, local
agenty governing hodiss sitist adhiere 1o ¢ viaristy of requirements
inphtding the alfowandgs of individuale fo plovifle public comment on
ftems for cohsideration. Riles may be established for the provsstings,
but thése rulgs rmust preserve constitofional rights and be feasonable.

CRg GENTEE | Y1107 BRODUSHIRE AVENUE | DOWNEY, CALIFORNIA 90241016 | 5420047078 | wivsdowaeyens org
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The Honorable Nora Campos
Jarivary 27, 2014
Page &

The atthority giver fo lodal governing tigdies o establish nuies of
pracetiure s linited BY constitufionst Fights arnd caes law requiring that
they be reagorigiie, Addiionally, the Brow Act is Intended © ensure
the full perticipation of the public atd presave the fnfeptily of the
derisionstiaking provess; yat it stifle government officals sind
impéde the giidclivehess and riatural npeieticn of government.

We reimain desply oulblad by AB 1947 provigitne whish wabld nollify
an il of 4 jockl sgency i ~tuting the discussion of thet flern —a
persor's oriticism was curigiled. The “null and vbid® pravisibng of the
Browri Aot éxdst primédrily to set aslde public declsions miads in g secret
and uridistlosed tianiier, Torwhich ho oifier effective remedy diisls.
Unforiunately, AB 104 opeiea ngw avenis to ohalienye virtirlly any
Uoritroyéisial pubiic didision, In which gy speaker san contai thet
thle phility W wafinied] was puttalled for the wrong rédsan, Thigwil
DEUSe unavsidable distuntion in the full Bxesuiion of many adtions
urdertdien by legilslative bodlss statewide,

¥ you would fike to cotitaet me regarding this issue, pleasa call me af
(502} 804-7478, -

Binceraly,
CITY OF DOWNEY

e R et e e *
Ferhigndo Vagquez

Mayol

FViEo

ow Chalr and VMiembers, Assembly Lecal Govemmient Commities

Angsla Mapp, Assembly Logal Governmeni Commiliss

Wilkiam Weber, Consultant, Assembly Republicen Cadus

HrrsGounsi bigrsoilppositnelABTS4-BrownAct-Assy. Mem Birmpos-1-27.34



OFFICE OF THE CITY OF SACRAMENTG

CITY COUNCHL CALIFORNIA
JAY SCHENIRER
COUNCILMEMBER
TRICT BIVE :
PISTACT T January 10, 2014

Honorable Nora Campos
Member of the State Assembly
State Capitol, Room 3013
Sacramento, CA 95814

RE: ABSEMBLY BILL 194 (CAMPOS) — OPPOSE
Dear Assembly Member Campos:

On behalf of the City of Sacramento, we regret to inform you of our opposition to your Assembly Bill
194 which would subject individual members of & legislative body to 2 misdemeanor for violating a
portion of our state’s open meeting laws, commonly referred to the Brown Act,

Under California’s Brown Act, local agency governing boards {e.g., & cily council) must adhere to a
variety of requirements including the allowance of individuals to provide public comment on items for
consideration. The Brown Act specifically references » prohibition of a legislative bedy for curtailing
criticism by members of the public. These requirements have been put in pilace in order for the public to
access the proceedings and comment on the actions of their local government agencies.

For decades, individuals have had and continve to have the ability to pursue litigation over an allegation
that 2 focal agency violated the Brown Act, including curtailing public comment/criticism. More
recently, this aree of law was strengthened with the enactment of 8B 1003 (Vee) of last year which
enacts a process for bringing forth allegations of “past” Brovwn Agt violations, In each of these legal
avenues, the ability to collect attorney’s fees and other legal costs can be recovered by the plaintiff if the
violations are substantiated.

We see no reason for subjecting an individual (most likely the member of the legisiative body who is
acting as chair) to criminal penalties for violation of this provision. The current provisions of the Brown
Act impose criminal Hability sparingly — only where a membesr intentionally withholds information from
the public that he or she knows or should have known that the public was entitled to. This is consistent
with the Brown Act’s ceniral goal of transparency, and ensures that only conseious scoffiaws are
threatened with eriminal prosecution, AB 194 lacks these safeguards, and potentially subjects elected
officials to criminal penalties based on misunderstandings, differences of opinion, or other actions that
were not purposefully Intended to violate the law.

915 ) STREET 57 TLOOR, SACRAMENTO, CA 95814-2604
BI1 Q15-808-7005 = FAX 916-2064-7680 « jschenirer@oityofsacramento.ong



We are troubled by AB 194, as it will have a chilling effect on any attempt to enforce reasona,bie
regulations for public comment such as the time Hmits for speakers.

We are equally troubled by AB 194’s provisions which would nullify an action of s local agency if —
during the discussion of that item — a person’s criticism was curtailed. The *null and void” provisions of
the Brown Act exist primezily to set aside public decisions mads in a seeret and undisclosed manner, for
which no other effective remedy exists. Unfartuﬂately, AB 194 opens this new avenue to challenge
virtually any controversial public decision, in whick any speaker can contend thet their ability to
comment was curtailed for the wrong reason. Logal gavemments cannot afford additional frivolous

lawsuits,

If you have any questions or concerns regarding our position, please do not hestiate to contact Randi L.
Knott, Intergovernmenta] Relations Officer at 916-808-5771.

Sincerely,

Jay Schwemirer
Chair, Law and Legislation Committes

cc:.  Honorable Darrell Steinberg
Honorable Roger Dickinson
Honorable Dr, Richard Pan
Members of the Assembly Local Government Committes
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Chief Legisintive Representative Fisth Disiries

The Monorable Katcho Achadilzn, Chair
Sgsembly Local Government Commities
State Capitol, Room 4068

Sacraments, UA 88814

RE: AB 184 {Campos), As Amended on January &, 2014 OPPOSE
Felnting to the Srown Act
Set January 15, 2094 in Assembiy Local @‘a@mmm@w Commitias

Dear Assembly Member Achadjian:
The Los Angeles Gounty Board of Supervisors opposes AB 184 (Campos),

The Ralph M. Brown Act (Brown Act) requires. with specified exceptions, that alt meetings of & locsl
iegisiative body be open and public, permitting alf persons to aliend and participzts. The Brows Act
aliows local agencies fo estzblish reasonable rules to manage and conduct public comment.
determining the tme, place, and manner in which restrictions for public comment are penmissible,

AB 194 would expand the authorization of a district atiorney or interested parly o ask 2 court io
determine that an aci by e iegisiative body is null and vold if that body viclated the requirement to
pravige members af the public an opporiunity for comment or sriticism,

The Los Angeles County Executive Office of the Board has determined that AB 184 could significantly
impact the Board of Supervisors and the Executive Office by encouraging members of the pubstic o file
court actions against the Board of Supsrvisors, 25 well as against the dozens of County commiseions
and committess. For example, pursuant o AB 1984, a person could file & court action at any fime he or
she believed g legisiative body failed to adupt reasonabie regulations that aliowed the public to directly
addrase (he legisiafive body on any iiem of public Interest. As a result, & local body may ba unabile to
move forward with siritica! and time-sensitive fems until the court issued a decision,

For this reason, | respaclively res:%uast your “MNO vole on AB 194, K vou Rave any guestions, pleass
coniact me at (816} 441-7888.

Sincarely,

AIASEY
Biephen Kewamurs
Legisiative Representstive
C Assembly Membear Nors Campes
Each Member and Consuliant, Assembiy Locst Gevernmant Committes
“Te Enrich Lives Through Effeciive And Caring Service”



RETURN IMMEDIATELY

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
KATCHO ACHADIIAN, CHAIR

MEASURE: AB194. | STAFF CONTACT: Larry Sokol
AUTHOR:  Assembivmember Campos PHONE: 319-2975 (direct)

319-2027 (main)

NOTE: To aliow aﬁeqmﬁe time for commitfee staff to analyze the bill, all committee worksheets shall be
mﬁwmaﬁ to the commitice no Iater than five (8) legislative days after delivery to the auﬁmr s office

(Connnittes Rule 1).

1) Origin of the bill:

a)

Who i¢ the sponsor of this bill? What is the source of the bill? (What person, organization, of
government entify requested introduction? Please provide s letter from the sponser, identifving them

a2s such.)

b)

The author is the sponsor/source of the bill,

Has a similar bill been previously introduced (by any author)? If so, please identify the session, bill
number and disposition of the bill.

No similar bill that I was able to identify.

AR 1330 4. ﬁerez) of this session extends the public comment protections contained in Gov. Code
54954.3 to non-English speakers using a translator,

SB 1003 (Yee), Chapter, 732, Statutes of 2012, created a progess by which plaintiffs can seoure an
enforceable commitment or a court declaration regarding past violations of the Brown Act by a local

legislative body.

AB 176 (Sﬁva.) Chapter 88, Statutes of 2009, was a technical code clean-up bill amending, but not
substantively changing, relevant sections of the Government Code to this bill. This was preceded by AB
2299 (Silva) from the 07/08 session that was substantially similar to AB 178, but was vetoed.

Two other relevant bills that were introduced, but never heard in & policy committes, were AB 194
(Dymally) and AB 2428 {(Canciamilla) from the 05/06 session.

2) Please pmwdé a éﬁaﬁemen‘é of the author's purpose for the bill, which may be used in the Comi;tee‘
smatysis, including iz defgil the problem or deficiency in the present Iaw that the bill sesks to remedy, and

how the bill resolves the problem?

AB 194 is about the people’s right to be heard and protecting their right to fully participate in decisions
made by local government.



3)

4)

For 60 years, the Brown Act has been a cornerstone of California democracy by ensuring that people can
comment on matters affecting their community. However, too often local agencies have inappropriately
curtailed this right and silenced individual’s voices. Pait of the reason for these actions is that the penaliies

or remedies for violating this critical right are insufficient.

If an individual files a complaint over being shut out, the local agency can simply promise they won’t do it

again. The problem is that the action of the agency had already been takem usually several months before.
Meanwhile, nothing is done to make sure that the peop};e and their voice were actually heard and considered

prior o a decision being made,

AB 194 uses an existing remedy for when the public’s right to comment has besn violated. First, it gives an
agency the chance to cure or correct the violation. This usually consists of having the particular issue
brought before the body again with appropriate time for public comment. Failing to- cure or correct the
violetion, an individual would be able to take their complaint to 2 judge would could potentially void the
action faken by the agency. This two-tiered process already exists in the Brown Act for violations such as
failure to properly notify the public about meetings and abusing the provisions that allow closed hearings.

Please attach copies of any background material, including any interim committee reports, in explanation of
the bill; state where such material is available for reference by committee staff. -

Please attach copies of letters of suppott or opposition from any group, organization, or governmental

agency. (PLEASE SUBMIT ONE ORIGENAL AND ONE COPY OF WORKSHEET WITH

ATTACHMENTS.)

Support letters are coming and will be deliverad o the commitfee ASAP.
Opposition letiers do not necessarily reflect the Jan. 2014 amended version of the bill. The opponenis (masi:

of them) are aware of the submitted amendments.

5)

6)

If you plan substantive amendments to this bill prior to hearing, please explain briefly the substance of the
amendments to be prepared and bring what is taken fo Legisiative Counsel immediately to the committes
office. NOTE: ORIGINAL (SIGNED) PLUS 7 COPIES OF LEGISLATIVE COUNSEL
AMENDMENTS MUST BE RECEIVED IN COMMITTEE OFFICE BY 5:00 P.M. OF THE

MONDAY PRECEDING THE WEEK OF THE HEARING (Committee Rule 6(B).
No am@ﬁdmgnts,-other than those already subrnitted, planned prior to the hearing at this peint.

How much time do you think will be necessary to consider this bill in the committes? 20 mimutes

RETURN TO: ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
ROOM 157, 1020 N STREET (LORB) (PHONE: 31%8-3958)
ATTENTION: DIXIE PETTY FAX: 315-3959



