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Re: Jujy 16, 2015 BOAC Action ReApproving NEIA Covering 1NCs Servicing LAX 
(Item No. 15-0899) 

Dear Honorable Councilmembers, City Clerk, President Burton, and Executive Director 
Flint: 

On behalf of Lyft, Inc. ("Lyft"), I write to submit this letter and the attached materials 
into the administrative record in this matter. On August 18, 2015, the Trade, Commerce 
and Technology Committee ("the Committee") voted to recommend approval of the 
Board of Airport Commissioners' ("BOAC") decision to approve Non-Exclusive License 
Agreements ("NELAs") to Transportation Network Companies ("TNCs") to service Los 
Angeles International Airport ("LAX"). Lyft applauds this action and welcomes the 
opportunity to serve the needs of LAX and its passengers. 

During this process, certain parties have raised unfounded arguments and claims in an 
attempt to delay approval of the NELA. In particular, the Alliance for a Regional 
Solution to Airport Congestion submitted a letter dated August 7, 2015 claiming that 
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BOAC's issuance of a simple permit required extensive environment review under the 
California Environmental Quality Act ("CEQA"). This argument has already been 
rejected by BOAC, other California airports, and the California Public Utilities 
Conunission ("CPUC"). In addition, the letter alluded to vague "safety" concerns, 
without providing any support or explaining why they are relevant to a CEQA analysis. 

Accordingly, Lyft submits the attached materials into the administrative record in order 
to address these issues and support BOAC's decision to approve TNC services at LAX: 

• BOAC's license is not a "project" that requires environmental review. To 
Lyft's knowledge, no other California agency or airport has required CEQA 
review before permitting TNC operations at existing airports. In fact, the few 
agencies and airports that have addressed the issue have concluded (like BOAC) 
that environmental review is not necessary: 

• California Public Utilities Commission: After the CPUC created a new 
regulatory framework for TNCs in September 2013, it rejected a challenge 
claiming that the CPUC had violated CEQA. In an April10, 2014 
decision (Exh. 1 ), the CPUC specifically found its new regulations "are not 
a CEQA project." When the challengers appealed the CPUC's decision, 
the California Supreme Court summarily rejected the CEQA challenge. 

• No physical impact where activity is already underway: The 
CPUC explained that its decision simply imposed "paper" 
requirements, and had no direct or indirect physical impact or 
change. "Significantly, when we issued the Decision, TNC 
operations were already well-established." (Exh. 1 at 3.) The same 
is true at LAX: TNCs offered both pickups and drop-offs for 
many months, and only halted pickups temporarily in recent 
months. BOAC's decision does not affect drop-offs (which will 
continue), and any "new" pickups are passengers who would have 
used other transportation anyway. 

• Establishing regulatory framework will not create impact: The 
CPUC rejected the need for CEQA review, despite acknowledging 
that the new authorization of TNCs "may assist TNCs because they 
provide some regulatory framework, and the ability to operate 
legally." (Exh. 1 at 3.) If the CPUC's far-reaching decision 
authorizing TNCs stateWide did not warrant CEQA review, 
BOAC's smaller-scale decision does not warrant it either. 

• Regulations may actually reduce environmental impact: As 
the CPUC explained, "the Decision [only] imposes regulatory 
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requirements on already existing operations. But even if the 
Decision expanded the TNC industry, it is not at all foreseeable that 
adverse environmental impacts would worsen. Car share programs 
may effectively temove other cars from the .toad, and actually 
decrease emissions." (Exh. 1 at 4.) 

• Oakland Airport: A July 30, 2015 Oakland Airport Resolution 
recommended that TNCs be allowed to operate on a pilot basis. It 
specifically found that TNC operation did not have to undergo CEQA 
review because there was no "potential for causing a significant effect on 
the environment." It also stated that TNC operations "will not result in a 
physical change in the environment, and therefore is not subject to CEQA 
and no further environmental review is required." (Exh. 2 at 5.) 

• San Diego Airport: A February 19, 2015 San Diego Airport Staff Report 
recommended a pilot program for TNCs. "This Board action is not a 
'project' subject to CEQA." And like Oakland Airport, San Diego Airport 
determined that its pilot program would not "have a significant effect on 
the environment as defined by [CEQA]." (Exh. 3 at 19.) 

• BOAC: In concluding that it was not required to conduct an 
environmental review, BOAC similarly determined that its license was 
subject to several CEQA exemptions, including exemptions for the mere 
"issuance of permits ... granting use of existing airport facilities." (Exh. 4 
at 1, 4.) TNCs have been operating at LAX for a long time, and still offer 
drop-offs to this day. And many users simply walk to nearby streets or 
hotels to request TNC pickups. The only "new" TNC operations from 
BOAC's proposal would be pickups of users who would not request an 
airport-adjacent pickup anyway; But as BOAC explained, the reality is that 
most airport passengers would use their private vehicles if they didn't use 
TNCs: "LA WA patrons, in large number, continue to use private vehicles 
for pick up and drop off, which contributes to greater traffic and 
congestion." (Exh. 4 at 2.) Because "new" TNC users would have used 
alternate transportation options, any impact from these "new" TNC 
pickups would be offset by reductions in other types of pickups. 
Therefore, BOAC found that TNC operations may have a positive effect: 
"Permitting TNCs will allow our guests an additional transportation choice 
that may provide a viable and effective alternative for some private vehicle 
users, which would increase use of commercial vehicle alternatives and 
improve the efficient use of LAX and LA/ ONT facilities." (Exh. 4 at 2.) 
Furthermore, any potential impact would be mitigated by BOAC's 
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regulations, including designating a specific staging area for TNCs and 
banning TNCs from circling. 

• The CPUC, and not local agencies, has responsibility for setting uniform 
statewide safety standards for TNCs. For its September 2013 decision, the 
CPUC conducted extensive factfinding before creating a regulatory framework 
that adopted "strict safety regulations and guidelines that are similar in nature and 
in some cases more stringent than current and past practice in the tl:anspo ·tation 
industry as a whole." (Exh. 5 at 40.) These include specific requirements for 
criminal background checks, DMV checks, and vehicle checks. Since then, TNCs 
have reasonably relied on and complied with these statewide regulations. Indeed, 
the CPUC specifically applauded Lyft's commitment to safety: "Lyft has been the 
only TNC that has acknowledged that safety is not only a priority, but there 
should also be some overarcbing rules and regulations. We applaud Lyft for its 
leadership in this area and we certainly agree with Lyft in this area." (Exh. 5 at 23.) 

• TNCs should not be subject to a patchwork of conflicting safety 
regulations: Where the CPUC has taken a leadership role in creating 
statewide safety regulations, local attempts to add varying safety 
requirements would interfere with the CPUC's uniform standards. See 
Willingham Bus Lines, 66 Ca1.2d 893, 896 (1967) (municipal licensing scheme 
may not "prescribe qualifications ... different from or additional to those 
prescribed by the state"); Leslie v. Superior Court, 73 Cal. App. 4th 1042, 
1046 (1999) ("Counties may not make and enforce laws conflicting with 
general state laws. The powers granted the PUC, including its rules and 
regulations, constitute general state laws. Accordingly, counties may not 
enforce local regulations that conflict with rules and regulations of the 
PUC.") (citations omitted). · 

• BOAC properly deferred to statewide safety standards: BOAC 
solicited extensive public comments on safety issues, including background 
checks. (See, e.g., Exh. 6.) After considering the public comments, BOAC 
recommended approval of the NELA for TNCs that have "Authority 
from the California Public Utilities Commission (CPUC)." (Exh. 4 at 2 
(deferring to safety, insurance, and permitting requirements of the CPU C).) 
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These materials demonstrate that CEQA review is unnecessary and conflrm what other 
California airports, the CPUC, BOAC, and now the Committee have concluded-there are 
sound and important policy reasons for permitting TNCs to service airports like LAX and 
meet growing consumer demand for transportation alternatives. Accordingly, Lyft 
respectfully submits these materials and requests that the City Council approve BOAC's 
decision. 

Very truly yours, 

&iL{-5§ 
ALBERT GIANG 6 
Enclosures 

cc: Joseph Okpaku (via email) 
Veronica Juarez (via email) 
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Decision 14-04-022 April10, 2014 

Date of Issuance 
04/1112014 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Order Instituting Rulemaking on 
Regulations Relating to Passenger 
Carriers, Ridesharing, and New Online­
Enabled Transportation Services. 

Rulemaking 12-12-011 
(Filed December 20, 2012) 

ORDER GRANTING LIMITED REHEARING OF DECISION 13-09-045, 
MODIFYING CERTAIN HOLDINGS, AND DENYING REHEARING OF THE 

REMAINING PORTION OF THE DECISION, AS MODIFIED 

I. INTRODUCTION 

On October 23, 2013, the Taxicab Paratransit Association of California 

("TP AC") and Uber Technologies, Inc. ("Uber") filed timely applications for rehearing 

of Decision (D.) 13-09-045 ("Decision"). In the Decision, the Commission adopted 

regulations applicable to new entrants in the transportation industry labelled 

Transportation Network Companies ("TNCs"). TNCs are defined as organizations, 

"operating in California that provide []prearranged transportation services for 

compensation using an online-enabled application (app) or platform to connect 

passengers with drivers using their personal vehicles." (Decision, at p. 2.) 

In its application for rehearing TP AC alleges: (1) the Decision violates the 

California Environmental Quality Act ("CEQA"); (2) the TNCs are operating as taxis, 

which are exempt from Commission regulation, and the Commission failed to undertake 

the appropriate analysis; (3) the Decision violates the Equal Protection Clause of the 

United States and California Constitution; and ( 4) the Decision conflicts with the Public 

Utilities Code by exempting TNCs from certain charter party carrier ("TCP") 

requirements. Uber' s application for rehearing alleges that Uber does not provide 
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transportation services, and therefore the Commission cannot exercise jurisdiction over 

its operations. 

We have carefully considered all the arguments presented by rehearing 

applicants, and are of the opinion that limited rehearing of certain issues in the Decision 

is warranted, as explained below. We are also convinced that some modifications ofthe 

remaining holdings are appropriate, in order to explain our holdings and rationale more 

clearly. After the granting of limited rehearing, and after making certain modifications to 

the remainder of the Decision, rehearing on the Decision is otherwise denied. We 

emphasize that, despite the limited rehearing we are granting today, our fundamental 

holdings regarding our jurisdiction over TNCs, and the appropriate regulatory oversight, 

remain intact. 

II. DISCUSSION 

A. TPAC REHEARING 

1. CEQA 

TP AC argues that the Decision violates CEQA, Public Resources Code 

section 21000 et seq. According to TP AC, the Decision is subject to CEQA, "which 

requires the Commission to follow a specific review process if its actions may have an 

environmental impact." (TPAC App. Rehg., at p. 3.) TPAC particularly takes issue with 

our statement that we will convene a workshop in one year to hear stakeholders on issues 

related to TNC regulation, specifically including CEQA. (Decision, at p. 34) TPAC 

argues that we cannot defer CEQA compliance to a later date. In addition, TP AC asserts 

that we cannot rely on any CEQA "exemption," because there is no evidence or analysis 

to support such an exemption. TPAC's arguments fail because the Decision and the 

adopted regulations are not a CEQA project, and therefore, the Commission was not 

required to fulfill any CEQA requirements. TPAC's point, however, that we failed to 

adequately explain our CEQA holdings is well-taken, and we will modify these holdings 

in order to more accurately reflect our rationale. 

The California Legislature enacted CEQA in 1970 with the intent of 

requiring public agencies to consider the environmental implications of their actions 
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when they carry out projects or approve private projects. (Pub. Resources Code, 

§§ 21000, 21001.1.) The application ofCEQA is triggered by an agency's discretionary 

action or approval, and the CEQA review requirements do not apply when an agency 

does not make any discretionary decision. (Pub. Resources Code,§ 21080.) Moreover, a 

discretionary decision is only a CEQA project if it "may cause either a direct physical 

change in the environment, or a reasonably foreseeable indirect change .... " (Pub. 

Resources Code, § 21 065) If an activity is not a CEQA project, CEQA does not require 

any environmental review. (Pub. Resources Code,§ 21080.) 

In this case, no CEQA review was required because the regulations the 

Commission adopted do not constitute a CEQA project. Although a Rulemaking and 

the act of adopting regulations can be considered an agency action and a project (see 

Dunn-Edwards v. Bay Area Air Quality Management District (1995) 9 Cal.App.4th 644), 

those regulations would only be a CEQA project if there were a direct physical impact or 

a reasonably foreseeable indirect change. (Pub. Resources Code, § 21 065.) 

Here, we adopted a limited number of safety regulations applicable to 

existing and future TNC operations. These regulations include insurance regulations, 

driver safety regulations, and other provisions regarding fee payment, discrimination, and 

identification. (Decision, at pp. 26-33) Our requirements are largely "paper" 

requirements, and they do not have any direct physical impact on the environment. 

Notably, TP AC does not identify any particular adopted regulation and specifically 

identify how that regulation would impact the environment. 

In addition to the fact that there is no direct physical impact, there also is no 

"reasonably foreseeable indirect change" caused by the Decision. Significantly, when we 

issued the Decision, TNC operations were already well-established. The Decision neither 

encourages nor discourages these operations, and that is not our intent. All the Decision 

does is impose certain regulatory and safety requirements on TNCs that are already 

operating, or may be in the future. There is no indication that these new requirements 

will either increase or decrease TNC operations. While the regulations may assist TNCs 

because they provide some regulatory framework, and the ability to operate legally, they 
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also may interfere and limit TNC operations, since they impose new requirements. Since 

the Decision does not change the physical status quo, directly or indirectly, there is no 

reasonably foreseeable indirect change that will occur. 

TP AC argues that we did not consider the greenhouse gas impacts of the 

transportation sector. TP AC wrongly assumes the Decision creates or encourages the 

TNC industry, which it does not. Again, the Decision imposes regulatory requirements 

on already existing operations. But even if the Decision expanded the TNC industry, it is 

not at all foreseeable that adverse environmental impacts would worsen. Car share 

programs may effectively remove other cars from the road, and actually decrease 

emissions. In any event, since TNCs were already in operation before the Decision, the 

Decision would not be causing those impacts, either directly or indirectly. 

TPAC's suggestion that we were required to conduct an initial study before 

determining the extent to which CEQA applies, is similarly misplaced. Pursuant to 

CEQA, if an agency action is not a CEQA project, it is not subject to the requirements of 

CEQA at all. (See Pub. Resources Code, § 21065.) Therefore, because the Decision has 

no direct physical impact or reasonably foreseeable indirect impact, none of the 

requirements of CEQA apply. TP AC cites authority regarding projects that are "exempt" 

from CEQA, arguing that we did not go through the required CEQA processes for 

determining an exemption. That authority is not applicable here, because, as we clarify 

in today's order, we hold that the Decision and adopted regulations are not a CEQA 

project, not that they are exempt from CEQA. 

TP AC also takes issue with the Decision's statement that it will consider 

CEQA issues a year from the Decision. (Decision, at p. 74.) TPAC correctly notes that 

we failed to clearly explain that, in fact, the Decision is not a CEQA project. More 

accurately stated, we will reconsider the application of CEQA if we undertake further 

actions in cmmection with TNC operations, in order to determine whether those future 

actions may trigger the application of CEQA. To be clear, no actions the Commission 

has taken to date concerning TNC participants or operations, constitute a CEQA project. 

We will modify the Decision to more clearly reflect our rationale. 

4 
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2. TCPs and Commission Jurisdiction 

TPAC next argues that we erred in finding that TNCs are TCPs subject to 

our jurisdiction. According to TPAC, the Decision undertook an incorrect analysis in 

determining that TNCs are TCPs, and neglected to consider whether TNCs are taxis, 

exempt from Commission regulation pursuant to section 5353. TPAC further contends 

that we erred in relying on the concept of "prearrangement" as determinative of our 

jurisdiction. 

a) Section 5351 et seq. and the Decision's 
Analysis 

TPAC alleges that Decision mistakenly focuses its jurisdiction analysis on 

whether TNCs are engaging in transportation for compensation, and whether the services 

are prearranged. (TNC App. Rehg., at p 6.) Instead, according to TPAC, the correct 

analysis pursuant to section 5351 et seq., is first to look at whether TNCs are TCPS, and 

then whether a relevant exemption applies. Contrary to TPAC's argument, we correctly 

analyzed the necessary elements to determine that TNCs are TCPs subject our 

jurisdiction. 

Section 5351 et seq. lays out guidelines for our jurisdiction over TCPs. 

Charter party carriers, or TCPs, are defined as, "every person engaged in the 

transportation of persons by motor vehicle for compensation, whether in common or 

contract carriage, over any public highway in this state." (§ 5360.) Section 5360.5 

further holds that: 

(a) Charter party carriers of passengers shall operate on a 
prearranged basis within this state. 

(b) For the purposes of this section, "prearranged basis" 
means that the transportation of the prospective passenger 
was arranged with the carrier by the passenger, or a 
representative of the passenger, either by written contract or 
by telephone. 

Section 5360 charter-party carriers are subject to Commission, as opposed 

to local, jurisdiction (see§ 5371 et seq.) unless the entity falls within one of the numerous 

exemptions specified in section 5353. As relevant to TPAC's application for rehearing, 
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section 5353 provides that, "This chapter does not apply to ... (g) Taxicab transportation 

service licensed and regulated by a city or county by ordinance or resolution, rendered in 

vehicles designed for carrying not more than eight persons excluding the driver." 

(§ 5353 (g).) 

The Commission's analysis addresses the essential elements ofthese 

statutory standards. The Decision first concludes that TNCs are not exempted from state 

regulation (Decision, at pp. 12-18). It next addresses whether the TNCs transport 

passengers for compensation (Decision, at p. 18), and whether TNCs operate on a 

prearranged basis. (Decision, at p. 20.) While TPAC asserts that the Commission 

incorrectly focused on compensation and prearrangement rather than TCP or taxicab 

status, TPAC fails to recognize that these are overlapping concepts. Because 

compensation is a required factor for TCP status pursuant to section 5360, and 

compensation is a disputed element in the section 5360 definition, the discussion of 

compensation is essentially a discussion of whether the section 5360 definition is met. 

Similarly, TPAC's suggestion that we failed to conduct an analysis of 

whether any section 5353 exemption applies to TNCs (TPAC App. Rehg., at p. 6) is 

incorrect. The Decision addresses the section 5353 (h) ridesharing exemption (Decision, 

at pp. 44-52), as well as discussing whether the TNCs should be considered taxis. The 

Decision states, "Unlike taxi cabs, which may pick up passengers via street hails, 

PU Code § 5360.5 requires that charter party carriers operate on a prearranged basis." 

(Decision, at p. 20.) In this sentence, we explained that prearrangement distinguishes 

TNCs from taxis. The section goes on to discuss how TNCs meet the prearrangement 

criteria. 

We acknowledge, however, that our discussion ofTNCs' regulatory status 

and whether TNCs are taxis can be improved. We discuss TPAC's allegations in further 

detail below, and will modify the Decision to reflect this explanation. In addition, in 

today's order, we add appropriate findings and conclusions to the Decision. 
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b) Taxis v. Charter-Party Carriers 

TPAC takes issue with the Decision's definition of prearrangement, and the 

idea that prearrangement determines whether transportation provider is a TCP or a taxi. 

TP AC further argues that it is up to local governments, as opposed to the Commission, to 

determine what constitutes taxi service. Contrary to TPAC's assertions, we correctly 

relied on prearrangement in determining whether TNCs are charter party carriers. 

Moreover, it is within our jurisdiction to determine whether TNCs are TCPs subject to 

our jurisdiction. 

(1) Prearrangement and Taxi Service 

The Decision identifies "prearrangement" as the main defining 

characteristic of TCPs, explaining that charter party carrier service must be prearranged, 

"[u]nlike taxicabs .... " (Decision, at p. 20.) The Decision concludes: 

We find that TNCs operate on a prearranged basis. PU Code 
§ 5360.5 does not define "prearranged," and we are reluctant 
to impose a minimum time requirement as some other 
jurisdictions have done. Instead, we are guided by the plain 
meaning of "prearranged" as something arranged in advance, 
which has been our custom and practice in interpreting 
"prearranged" at the Commission. For example, our 
information packet for prospective TCP applicants says that 
all transportation performed by TCPs must be arranged 
beforehand, and the driver must have a completed waybill in 
his or her possession at all times during the trip. 

(Decision, at p. 20.) 

TP AC relies solely on Babaiean Transp. Co. v. Southern California Transit 
~ 

Co. (1992) 45 Cal.P.U.C.2d 85 in support of its position that the Decision relies on a new 

and incorrect interpretation of prearrangement. In Babaeian, we considered whether 

defendant Southern California Transit Corporation was operating illegally as a taxi 

service, in violation of its TCP authority. Based on our findings that the defendant, 

"paints his vehicles like a taxi, advertises to taxi customers, operates almost entirely on 

short notice for short distances, carriers 1 or 2 passengers per trip, and leases vehicles to 

7 



R.12-12-011 Lljmc 

drivers," the Commission concluded that defendant provided taxi service. (Babaeian, at 

p. 88.) 

TPAC particularly relies on our holding in Babaeian that, "interpreting the 

rule to allow the majority of transportation service to be short notice or immediate 

response, gives the effect of allowing a charter-party carrier to operate a taxi service." 

(Babaeian, at p. 88.) While TPAC notes that Babaeian, decided over twenty years ago, 

used a different standard for prearrangement and TCP service than that discussed in the 

TNC Decision, this does not show that the Decision's standard is in error. As Lyft, Inc. 

notes in its response, since Babaeian was decided in 1992, both the Commission and the 

Legislature have repeatedly declined to adopt any time dependent standard for 

prearrangement. In addition to the fact that Babaeian can be distinguished on its facts 

(the defendant also represented itself as a taxi), it also has been effectively superseded or 

overruled. Moreover, it is clearly settled that the Commission is not bound by its 

precedent, unlike a court. (In re Pacific Gas & Electric Co. (1988) 30 Cal.P.U.C.2d 189, 

223-225; see also Postal Telegraph-Cable Company v. Railroad Commission (1925) 197 

Cal. 426, 436; § 1708.) Therefore, even if the Decision were inconsistent with decades­

old holdings in Babaeian, that would not demonstrate legal error in the Decision. 

Moreover, both the Legislature and the Commission have rejected using 

any time period as a standard for prearrangement. The Legislature defines and explains 

"prearrangement" twice in the Public Utilities Code. Section 5360.5 unambiguously 

provides that prearrangement means the passenger and carrier arranged the transportation 

"either by contract or telephone." (§ 5360.5 (b).) By its plain language, this section only 

requires a contract or telephone contact, and contains no type of time restrictions. 

Similarly, section 5381.5, enacted in 2004, provides that the Commission must ensure 

TCP transportation is occurring on a prearranged basis by requiring a waybill that 

includes information on how the service was procured, as well as the name of a 

passenger. In the Legislature's efforts to ensure the prearrangement requirement is being 

followed, and crack down on bandit taxis, at no time did it adopt any particular time 

period, or whether there was short notice, as a requirement. The Legislature revisited 
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prearrangement again in 2012, when it specifically allowed electronic waybills. 

(§ 5381.5) Again, there is no suggestion in the amendments that the length of the wait 

time should be any type of requirement for prearrangement. 

We also convincingly rejected any time requirement for carrier 

prearrangement in our implementation of the TCP statutes. All of our definitions of 

prearrangement are consistent with the legislative directives. Accordingly, General Order 

(GO) 157-D provides that a traditional TCP driver must have a waybill with the details of 

the arrangement, including name of a passenger and how the trip was arranged. 

In 2002, we opened Rulemaking to Examine Whether the Regulations 

Regarding Prearrangement of Charter-Party Transportation Contained in GO 157-C 

should be Revised [Rulemaking (R.) 02-08-002]. As the title indicates, the Rulemaking 

examined the requirements "regarding prearrangement of transportation by charter-party 

carriers .... " (Opinion Issuing GO 157-D [D.05-02-033], at p. 1.) Ultimately, we decided 

to stay with an amended version of the previous definition of prearrangement- only 

requiring a waybill. (!d., at p. 2.) We cited the 2004 legislative action adopting section 

5381.5, which contains a similar waybill requirement and does not contain any sort of 

time prerequisite. (Ibid.) 

Applying these principles to TNCs, they meet the requirement for 

prearranged travel as long as they have waybills which describe the arrangements. There 

is no requirement that prearrangement be for any particular amount of time. 

Section 5381.5 concerning prearrangement also explicitly allows for electronic waybills, 

as of January 2014. 

(2) Other Factors 

TP AC also contends that the Decision erred in relying solely on 

prearrangement to determine that TNCs were not providing taxi service. (TP AC App. 

Rehg., at p. 6.) According to TPAC, there are other factors that determine whether a 

transportation service is a taxicab, and therefore exempt from Commission regulation 

pursuant to section 5353 (g). 
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Although prearranged travel is not the sole factor that distinguishes TCPs 

from taxis, it is correctly considered to be the primary factor. TP AC argues that because 

the section 5353 (g) taxi exemption leaves taxi service undefined, it is left to the local 

jurisdictions to decide taxi characteristics. Although TPAC cites section 5353 (g)'s taxi 

exemption, it neglects to consider the entire scheme of the Passenger Charter-Party 

Carriers Act ("Act"). (§ 5351 et seq.) Other sections ofthe Act demonstrate the 

Legislature's view that prearrangement is the primary defining chara~teristic ofTCP 

service. The Legislature highlighted this requirement in section 5360.5, where 

prearrangement is the only TCP requirement specifically laid out in the preliminary 

article. The Legislature again emphasized prearrangement as determinative of TCP status 

in 2004, when it amended the Code to address the issue of illegal taxi operations by 

carriers. It addressed that issue by requiring waybills as evidence that the prearrangement 

requirement was being met. (See§ 5381.5.) 

Certainly, there are factors besides street hails that could indicate a carrier 

is operating as a taxicab. In a number of cases, the Commission has identified factors, 

which, in addition to hailing, could indicate illegal taxi operations. (See Babaeian, supra, 

at p. 88 ["defendant paints his vehicle like a taxi"]; San Gabriel Transit, Inc. v. Titan 

Capital Corp. [D.03-02-008] (2003) 2003 Cal. PUC LEXIS 113 [accepting taxi 

requests/vouchers, advertising as taxicab]; Transportation Investments, Inc. v. Valley Cab 

[D.83-03-012] (1983) Cal. PUC LEXIS 489 [identification and advertisement as taxicabs, 

taximeters, cars that resemble cabs].) The most common characteristics oftaxis that 

TCPs must avoid, other than offering spontaneous service, or hails, are identifying the 

vehicle as a taxi, by paint, taxi lights, the use of taximeters (see GO 157-D, § 3.03), and 

representing the service as taxi service in advertisements or otherwise. TNCs do not have 

these taxi characteristics. 

TP AC cites four characteristics of taxi service under the Los Angeles 

Municipal Code that it contends TNCs meet. These are: (1) use of self-propelled vehicles 

designed to carry under eight persons; (2) equipped with taximeters; (3) for-hire 

transportation on the streets of Los Angeles, and ( 4) under the direction of passengers as 
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opposed to a defined route. (TPAC App. Rehg., at pp. 9-10.) As Lyft notes, I, 3, and 4 

are characteristics which are shared by many legitimate TCPs, and have never been 

judged to be indicative of illegal taxi operations. The Decision acknowledges that TNCs 

share many characteristics with taxis. (Decision, at p. 12.) The fact that they have these 

things in common does not demonstrate error. 

TPAC is also incorrect in its assertion that TNCs use taximeters. TP AC 

exclusively relies on the City of Los Angeles Municipal Code definition, which defines 

taximeter as "a device that automatically calculates at predetermined rate or rates, and 

indicates the charge for hire ofthe vehicle." (City of Los Angeles Muni. Code § 71.00, 

TPAC App. Rehg., at p. 9, fn 43.) However, that same ordinance states that taxicabs 

must be equipped with such devices, which clearly does not apply to transportation apps. 

Moreover, despite the City of Los Angeles Definition, other local jurisdictions have 

definitions of taximeter that clearly exclude smartphone apps. For instance, San 

Francisco defines a taximeter as "a device attached to a Motor Vehicle for Hire .... " 

(SF Muni. Code, § f1 02.) Los Angeles County provides, "Every taximeter should be 

placed so that the reading dial showing the amount to be charged shall be well-lighted 

and readily discernible at all times by passengers." (LA County Muni. Code,§ 7.80.320.) 

All ofthese definitions indicate that taximeters are meters that are part of the vehicle. 

Therefore, under the relevant definitions, TNC apps do not qualify as taximeters. 

c) Local Determination of Taxi Service 

TP AC contends that because the State granted local jurisdictions with 

authority to regulate taxi services pursuant to Government Code section 53075.5, State 

agencies are without power to override this regulation. (TP AC App. Rehg., at p. 9.) 

Accordingly, TPAC suggests the Commission's TNC analysis is flawed since it fails to 

defer to local jurisdictions. TPAC's assertion lacks merit. 

Government Code section 53075.5 provides that: 

Notwithstanding [Public Utilities Code § 5351 et seq.], every 
city or county shall protect the public health, safety and 
welfare by adopting an ordinance or resolution in regard to 
taxicab transportation service rendered in vehicles designed 
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for carrying not more than eight persons, excluding the driver, 
which is operated with the jurisdiction of the city or county. 

TPAC argues that when this is read in conjunction with section 5353 (g) (exempting 

"Taxicab transportation service licensed and regulated by a city or county"), "it becomes 

clear that the Legislature effectively directed local governments to establish the scope of 

the taxicab exemption to the Commission's general jurisdiction." (TPAC App. Rehg., at 

p. 9.) 

To the extent TPAC suggests that the Commission is powerless to make 

determinations about the limits of our TCP jurisdiction, its claim is not credible. 

Regardless of the status of local authority over taxicabs, we clearly have state jurisdiction 

over TCPs. (See§ 5351 et seq.) Therefore, even if an argument for concurrent 

jurisdiction could be made, there is no legitimate argument that we lack jurisdiction to 

determine the limit of our TCP jurisdiction. As is clear from the many TCP v. taxi 

Commission cases TPAC cites (i.e. Babaeian), we have been making these 

determinations for decades. 

TPAC essentially proposes how conflicts between our TCP regulation and 

local taxi regulation should be resolved. TPAC's contention, however, is entirely 

hypothetical, because there is no indication in this proceeding that local jurisdictions 

consider TNCs to be taxicabs. As discussed above, contrary to TPAC's arguments, the 

definitions TP AC cites from local ordinances do not indicate that TNCs are taxis. (See 

§ 2(B)(2).) Most significantly, in the Rulemaking, no local jurisdiction claimed TNCs 

were taxis or objected to the Commission's assertion of TCP jurisdiction over the TNCs. 

Although TPAC cites San Francisco's concerns early in the proceeding that "electronic 

hails" are similar to street hails (see TPAC App. Rehg., at p. 8, fn 38; SFMTA 

Feb. 11, 2013 Reply), ultimately neither San Francisco nor any other local jurisdiction 

objected to the Commission's assertion ofTCP jurisdiction over TNCs, or contended 

TNCs were taxis. (See, e.g., August 19,2013 SFMTA Comments.) Finally, TPAC has 

not shown any instance where the any local jurisdictions have attempted to license or 
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regulate TNCs, such as by any enforcement action undertaken. Although TPAC's 

position is that TNCs are unlawful taxis, no local authority has officially taken that 

position. 

Even if there were some type of conflict with local jurisdictions, general 

legal principles concerning State and Commission preemption indicate that our 

determinations about our jurisdiction are paramount to local regulation. "In any conflict 

between action by a municipality and a lawful order of the Commission the latter 

prevails." (Harbor Carriers v. City of Sausalito, supra, 46 Cal.App.3d 773, 775.) As a 

practical matter, local pronouncements are not uniform, as is clear with the taximeter 

definitions. Because uniformity is required, only the Commission can make definitive 

determinations about the limits to its TCP jurisdiction. 

3. Equal Protection 

TP AC next contends that the Decision violates the Equal Protection 

Clauses of the United States and California Constitutions because the Decision treats 

TNCs differently from taxis even though they provide the same services. 

The Equal Protection Clause in the United States Constitution is contained 

in the 141
h amendment, which provides, "No State shall... deny to any person within its 

jurisdiction the equal protection of the laws." In evaluating a claim under the equal 

protection clause, the courts first look to whether the two groups are similarly situated for 

the purposes of the law being challenged. (Cooley v. Superior Ct. (2002) 29 Cal.41
h 228, 

253.) "If persons are not similarly situated for purposes of the law, an equal protection 

claim fails at the threshold. [Citations]" (Walgreen Co. v. San Francisco (201 0) 185 

Cal.App.41
h 424, 434.) Where the persons are similarly situated and the challenged 

classification does not involve a suspect class or fundamental right, the next inquiry is 

whether there is a rational basis for the disparate treatment. (ld., at p. 435.) 

Here, TPAC claims that TNCs are similarly situated to taxis for the public 

safety purposes of the Decision. In support of its contention, TP AC again cites a number 

of shared characteristics including primarily short trips, and use of city streets. (TP AC 

App. Rehg·. at pp. 15-16.) Much of this argument reiterates TPAC's earlier argument that 
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TNCs are, in fact, taxicabs. But the Commission has rejected that contention, and found 

as a legal and factual matter that TNCs are TCPs, and not taxis. 

Because TNCs are not taxicabs, they are not similarly situated for the safety 

purposes ofthe Decision, and TPAC's equal protection argument fails. Unlike taxis, 

TNCs are not subject to the safety jurisdiction of local agencies. TPAC argues that the 

Commission, "attempts to give TNCs special dispensation" (TP AC App. Rehg., at p. 18), 

and "[t]here is no rational basis for treating TNCs differently from taxicabs in order to 

protect the public interest .... " (TPAC App. Rehg., at p. I 8.) These arguments ignore the 

largest difference between TNCs and taxis for the safety purposes of the Decision-- that 

we have jurisdiction over TNCs and we do not have jurisdiction over taxis. (See § II.) 

As discussed, this jurisdiction difference, which is established by statute, is largely based 

on the prearrangement requirement. (§ 5360.5.) 

The Decision can only adopt safety regulations for TNCs, and we can only 

apply our regulations to TNCs, because the Commission cannot regulate taxis. Again, 

unlike taxis, TNCs are not regulated by the local authorities. There was little dispute that 

new safety regulations applicable to TNCs were needed. There would be no need for 

additional safety regulations to apply to taxis, since as TP AC notes, taxi safety is 

extensively regulated by local jurisdictions. Moreover, no local jurisdiction has imposed 

safety regulations on TNC operations. Given this difference, there can be no serious 

argument that taxis and TNCs are similarly situated for the safety purposes of the 

Decision. 

TPAC also contends that the Decision violates Article IV, section I 6 of the 

California Constitution, which provides that "[a] local or special statute is invalid in any 

case if a general statute can be made applicable." (Cal. Const. Art. IV, §16 (b).) TPAC 

argues that the Decision is an invalid special law because the regulations, "remove TNCs 

from the taxicab regulatory scheme without justification." (TPAC App. Rehg., at p. 21.) 

The California special statute clause has been interpreted as an equal 

protection provision, and therefore, the test is substantially the same as that for equal 

protection claims. (County of Los Angeles v. Southern California Tel. Co. (1948) 32 
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Cal.2d 378, 389.) Thus, the special statute provision, "does not preclude legislative 

classification but only requires that the classification be reasonable. [Citations.]" (People 

v. Western Fruit Growers (I 943) 22 Cal.2d 494, 506.) 

Contrary to TPAC's argument, the Decision would not constitute an invalid 

special law for the reasons discussed above regarding equal protection. There are 

significant and rational reasons that TNCs are treated differently than taxis, the most 

important being that the Commission is charged with regulating the safety of TCPs, 

including TNCs, while it has no jurisdiction over taxis. TPAC's assertion that the 

Commission removed TNCs from taxi regulation is inaccurate. It is the Public Utilities 

Code and not the Decision that provides for entirely different regulatory schemes for 

TCPs, such as TNCs, versus taxis. 

For these reasons, TPAC's argument that the Decision violates equal 

protection lacks merit. 

4. Public Utilities Code 

TPAC's final arguments concern whether the Decision violates the Public 

Utilities Code provisions setting forth requirements for all TCPs. TP AC emphasizes that 

the Commission can only regulate TCPs, "to the extent that such is not inconsistent with 

the provisions ofthis chapter [Charter-party Carrier Act] .... " (§ 5381.) 

In summary, TPAC asserts that the Decision is inconsistent with the 

following provisions of the Public Utilities Code: (I) sections 5360, 5371, 5384-

charter-party carrier is defined as every person providing transportation, but the 

Commission is exempting the drivers from the permit requirement; (2) section 5391 

requires adequate insurance, but the insurance provisions are not adequate; (3) sections 

5374 and I 032(a)- Commission cannot issue a CPCN or permit unless mandatory 

substance abuse testing and certification requirements are followed; (4) section 5385.6 

requires limousines to have special license plates, and TNCs operate limousines that do 

not meet that requirement; and (5) section 540I requires that charges be based solely on 

mileage or time of use, and the Decision does not require this. 
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a) Section 5391 Insurance Requirement 

TPAC argues that the Decision fails to meet the section 5391 requirement 

that the Commission shall "require the charter-party carrier ... to procure ... adequate 

protection against liability .... " Although the section 5391 concept of"adequate" 

insurance is somewhat inexact, we recognize the need to revisit the insurance issues. 

Accordingly, the Assigned Commissioner has already issued an Assigned Commissioner 

Ruling directing further proceedings on the issue of adequate TNC insurance. For these 

reasons, we are granting rehearing on the insurance provisions in the Decision. 

Proceedings will occur as directed in the ACR. Through that process the insurance 

provisions will be reassessed. 

b) Sections 5374 and 5385.6 

TP AC highlights two statutory requirements for TCPs, mandatory drug 

testing and commercial license plate requirements that are not easily applied to the newly 

emerging TNC industry. TPAC argues that Decision fails to adhere to the requirements 

of sections 5374 and 1032.1 because it does not require the TNCs to provide for a 

mandatory controlled substance and alcohol testing certification program. In addition, 

TPAC alleges that the Commission fails to require TNCs to adhere to section 5385.6, 

which requires limousines to be equipped with special license plates issued and 

distributed by the Department of Motor Vehicles. 

We acknowledge that the Decision does not fully address the application of 

these Public Utilities Code sections. Therefore, we will grant limited rehearing of the 

Decision on the issues of drug testing and commercial license plates. 

c) Section 5384 Permit Requirement 

As TPAC points out, section 5384 requires all charter-party carriers to 

obtain permits, and section 5360 defines charter-party carriers as "every person engaged 

in the transportation of persons by motor vehicles for compensation .... " Therefore, 

according to TP AC, because drivers are persons engaged in transportation for 

compensation, they are carriers who must also obtain permits from the Commission. 

Although TP AC acknowledges that we have never required all employee-drivers to have 
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individual permits if they are under the supervision and control of the permit holder (GO 

157-D § 5.03), TPAC argues that TNC drivers are not employees. 

TPAC correctly notes that TNC drivers are not employees, as this is one of 

the characteristics that sets TNCs apart from the majority of TCPs. But the GO does not 

apply to TNCs, so the GO 157-D, section 5.03 requirement TPAC cites is inapposite. 

Section 5.03 illustrates, however, that the section 5384 TCP permit requirements are 

often applied to companies, and not individual drivers. Section 5357 defines person as 

"an individual, a firm, or a corporation." As we have consistently interpreted the permit 

requirement, drivers do not need to have individual permits, but rather the firm or 

corporation must have a permit. Although in the context ofTNCs the drivers are not 

employees, they are clearly still agents connected with the firm. Thus, the Commission's 

current interpretation of the permit requirement for TNCs, as applying to the firm or 

corporation and not the individual drivers, is consistent with how the Commission has 

interpreted this provision for other types of TCPs, and is in accord with the statute. 

d) Section 5401 Mileage and Time ofUse 

TPAC's final argument is that section 5401 requires that TCPs compute 

charges based on "vehicle mileage or time ofuse ... " (§ 5401.) TPAC contends that 

TNCs have used other factors to determine charges. (TPAC App. Rehg., at p. 26.) 

As Lyft notes, this is not an issue the Decision addresses, and therefore 

there is no provision in the Decision that conflicts with section 5401. Accordingly, TPAC 

does not demonstrate any legal error in the Decision. Section 5401 does not require any 

action from the Commission, but rather is directed at the TCPs. TPAC's allegation that 

TNCs have violated this provision is not appropriately raised in an application for 

rehearing on a Rulemaking that does not address the issue. 

B. UBER REHEARING 

Although the Decision does not actually rule on whether "Uber" is a TCP, 

in its application for rehearing, Uber asserts that it does not provide transportation 

services, and as such the Commission has no jurisdiction over it. According to Uber, it is 

just a "technology compan[y] that develop[s] software that allow a user to simply procure 
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transportation service from a licensed TCP holder or future TNC holder. ... " (Uber App. 

Rehg., at p. 2.) Uber alleges that we lack jurisdiction over Uber since it is not a 

transportation provider, and that we have unlawfully expanded our jurisdiction to include 

those who "facilitate transportation of passengers .... " (Uber App. Rehg., at p. 2.) 

The Commission held that TNCs are TCPs subject to the Commission's 

jurisdiction largely based on the fact that the TNCs receive compensation for 

transportation and that the transportation is prearranged. (Decision, at pp. 18-21.) The 

Decision defines TNCs as an entity: 

... that provides transportation services for compensation 

using an online-enabled app or platform to connect 

passengers with drivers using their personal vehicles. The 

primary distinction between a TNC and other TCPs is that a 

TNC connects riders to drivers who drive their personal 

vehicles, not a vehicle such as a limousine purchased 

primarily for a commercial purpose. To that end, a TNC is 

not permitted to itself own vehicles used in its operation or 

own fleets of vehicles. 

(Decision, at p. 24.) 

Based on this definition, the Decision concludes that Uber is not a TNC, 

because Uber drivers typically operate commercially licensed vehicles that are used for 

other TCP operations. (Ibid.) The Decision goes on to hold that uberX, in contrast, is a 

TNC because it involves the use of personal vehicles. (Ibid.) We left the issue of 

whether Uber is a TCP, despite the fact that it is not a TNC, to be determined in Phase II 

of this proceeding. 

Uber suggests that our holdings about uberX are mistaken. According to 

Uber, uberX does not designate any type of transportation service, but rather is "one of 

several classes of car that users of the Uber App can request." (Uber App. Rehg., at p. 4, 

fn 11.) Uber asserts that its subsidiary, Rasier, LLC, contracts with drivers of personal 

vehicles who use the Uber App. and that the Commission should regulate Rasier, not 
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uberX as a TNC, but "only if and when Rasier applies to the Commission to become a 

TNC." (Ibid.) 

We concede that we have scant information in this proceeding regarding the 

structure ofUber, any subsidiaries and their roles, and Uber has provided few citations on 

this subject in its application for rehearing. For this reason, rehearing on the issue of 

which portion or subsidiary ofUber is a TNC is warranted. 

Because we are granting rehearing on the issue ofuberX's status as a TNC 

there is no longer any ripe issue that Uber is challenging. This is particularly true 

because we have not yet ruled on Uber's TCP status. Notwithstanding the fact that Uber 

has no live controversy with the Decision, we are persuaded that our Finding of Fact 17 

should be modified to more accurately track the statutory language. Moreover, we 

emphasize that our grant of rehearing on the limited issue of the TNC component of 

Uber's operations is in no way an endorsement ofUber's legal arguments. 

III. CONCLUSION 

For the above reasons, we will grant limited rehearing on certain issues as 

described below. We will also modify some of the remaining language in the Decision to 

better explain and clarify our reasoning. With these modifications, rehearing of the 

remaining portions of the Decision, as modified is denied. 

THEREFORE, IT IS ORDERED that: 

1. Limited rehearing is granted on the following issues: (1) the application of 

section 5391 (adequate insurance); (2) the application of section 5374 (mandatory drug 

testing); (3) the application of section 5385.6 (license plate requirement); and ( 4) whether 

uberX, or some other component or subsidiary ofUber, is a TNC. 

2. The last sentence on page 34 continuing on to page 35 ofthe Decision is 

modified to read: 

Workshops topics will include, but not necessarily be limited 
to, a consideration of safety, competition, innovation, 
accessibility, congestion, the California Environmental 
Quality Act (in the event any new actions are proposed at that 
time), and other pollution related issues. 
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3. The heading of section 2.2.3. is modified to read: 

2.2.3. TNCs Operate on a Prearranged Basis and are not 
Taxicabs 

4. The following discussion is added on page 20 of the Decision before 

section 2.2.4. 

Pursuant to section 5353 the Commission's TCP jurisdiction 
does not apply to "Taxicab transportation service licensed and 
regulated by a city or county by ordinance or resolution, 
rendered in vehicles designed for carrying not more than eight 
persons excluding the driver." (§ 5353 (g).) Although 
prearranged travel is not the sole factor that distinguishes 
TCPs from taxis, it is correctly considered to be the primary 
factor. 

In a number of cases, the Commission has identified factors, 
which, in addition to hailing, could indicate illegal taxi 
operations. (See Babaeian, supra, at p. 88 ["defendant paints 
his vehicle like a taxi"]; San Gabriel Transit, Inc. v. Titan 
Capital Corp. [D.03-02-008] (2003) 2003 Cal. PUC LEXIS 
113 [accepting taxi requests/vouchers, advertising as taxicab]; 
Transportation Investments, Inc. v. Valley Cab [D.83-03-012] 
(1983) Cal PUC LEXIS 489 [identification and advertisement 
as taxicabs, taximeters, cars that resemble cabs].) The most 
common characteristics of taxis that TCPs must avoid, other 
than offering spontaneous service, or hails, are identifying 
vehicles as taxis, by paint, taxi lights, the use of taximeters 
(see GO 157-D, § 3.03), and representing the service as taxi 
service in advertisements or otherwise. TNCs do not have 
these characteristics. 

Notably, TNCs do not use taximeters. The City ofLos 
Angeles requires that taxicabs must be equipped with such 
taximeter devices, which clearly does not apply to 
transportation apps. (City of Los Angeles Muni. Code 
§ 71.00.) Other local jurisdictions also have definitions of 
taximeter that clearly exclude smartphone apps. For instance, 
San Francisco defines a taximeter as "a device attached to a 
Motor Vehicle for Hire .... " (SF Muni. Code, § 1102.) These 
definitions indicate that taximeters are meters that are part of 
the vehicle. Therefore, under the relevant definitions, TNC 
apps do not qualify as taximeters. 
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Therefore, in addition to prearrangement, because TNCs do 
not share other defining characteristics of taxicabs, they 
cannot be considered taxicabs. 

5. The following paragraph is added after the end of the first paragraph on 

page 21 of the Decision: 

Both the Legislature and the Commission have conclusively 
rejected using any time period as a standard for 
prearrangement. The Legislature defines and explains 
"prearrangement" twice in the Public Utilities Code. Section 
5360.5 unambiguously provides that prearrangement means 
the passenger and carrier arranged the transportation "either 
by contract or telephone." (§ 5360.5 (b).) By its plain 
language, this section only requires a contract or telephone 
contact, and contains no type of time restrictions. Similarly, 
section 5381.5, enacted in 2004 provides that the Commission 
must ensure TCP transportation is occurring on a prearranged 
basis by requiring a waybill that includes information on how 
the service was procured, as well as the name of a passenger. 
Consistent with the legislative directives, the Commission 
also rejected any time requirement for carrier prearrangement 
in our implementation of the TCP statutes. Accordingly, 
General Order (GO) 157-D only provides that a traditional 
TCP driver must have a waybill with the details of the 
arrangement, including name of a passenger and how the trip 
was arranged. 

6. Section 2.2.5. is added on page 35 of the Decision, as follows: 

2.2.5. Application of the California Environmental 
Quality Act 

TPAC argues that we our proposed TNC regulation are 
subject to CEQA, which requires the Commission to follow a 
specific environmental review prior taking an action that may 
have an environmental impact. No CEQA review is required 
prior to the adoption oftoday's TNC regulations because they 
do not constitute a CEQA project. Although a Rulemaking 
and the act of adopting regulations can be considered an 
agency action and a project (see Dunn-Edwards v. Bay Area 
Air Quality Management District (1995) 9 Cal.App.4th 644), 
those regulations would only be a CEQA project if there were 
a direct physical impact or a reasonably foreseeable indirect 
change. (Pub. Resources Code,§ 21065.) 
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Here, we adopt a limited number of safety regulations 
applicable to existing and future TNC operations. These 
regulations include insurance regulations, driver safety 
regulations, and other provisions regarding fee payment, 
discrimination, and identification. Our requirements are 
largely "paper" requirements, and they do not have any direct 
physical impact on the environment. In addition to the fact 
that there is no direct physical impact, there also is no 
"reasonably foreseeable indirect change" caused by the 
Decision. Significantly, TNC operations are already well­
established. We neither encourage nor discourage these 
operations. We simply impose certain regulatory and safety 
requirements on TNCs that are already operating, or may be 
in the future. There is no indication that these new 
requirements will either increase or decrease TNC operations. 
While the regulations may assist TNCs because they provide 
some regulatory framework, and the ability to operate legally, 
they also may interfere and limit TNC operations, since they 
impose new requirements. We are not changing the physical 
status quo, directly or indirectly, and there is no reasonably 
foreseeable indirect change that will occur. 

7. Finding ofFact 17 is modified to read: 

It is reasonable to exercise this Commission's broad grant of 
authority pursuant to PU Codes §§ 5381 and 701 to create the 
category ofTNC as a subcategory ofthe existing category of 
TCP. A company or individual wishing to engage in 
transportation of passengers, including the facilitation of such 
transportation through online enabled apps, can choose either 
to get a traditional TCP license or a TNC permit. 

8. Finding ofFact 38 is added to the Decision to read as follows: 

Today's order and the adopted TNC regulations do not have 
any direct physical impact on the environment and will not 
result in any reasonably foreseeable indirect change. 

9. Finding of Fact 39 is added to the Decision to read as follows: 

TNC travel uses electronic waybills prior to service. 

10. Finding ofFact 40 is added to the Decision to read as follows: 

TNCs do not share defining characteristics of taxicabs, such 
as top lights and taximeters. 

11 . Finding of Fact 41 is added to the Decision to read as follows: 
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TNC online enabled apps are not taximeters. 

12. Conclusion of Law 12 is added to the Decision to read as follows: 

Because today's order and the adopted TNC regulations do 
not have any direct physical impact on the environment and 
will not result in any reasonably foreseeable indirect change 
the decision and regulations do not constitute a CEQA 
project. 

13. Conclusion of Law 13 is added to the Decision to read as follows: 

The Commission has no obligation pursuant to CEQA to 
review the environmental impact oftoday's order and the 
adopted TNC regulations, because they do not constitute a 
CEQA project. 

14. Conclusion of Law 14 is added to the Decision to read as follows: 

The prearrangement requirement in section 5360.5 is satisfied 
by arrangement by contract or telephone, and is verified 
through use of a waybill. 

15. Conclusion of Law 15 is added to the Decision to read as follows: 

Pursuant to Legislative and Commission directives, the 
concept of "prearrangement" does not require any particular 
length of time. 

16. Conclusion ofLaw 16 is added to the Decision to read as follows: 

TNCs engage in providing prearranged travel. 

17. Conclusion of Law 17 is added to the Decision to read as follows: 

Because TNCs engage in providing prearranged travel and do 
not share the defining characteristics of taxicabs, they are not 
taxicabs. TNCs are charter party carriers pursuant to section 
5351 et seq., and are not exempt from Commission 
jurisdiction pursuant to section 5353 (g) (the taxicab 
exemption). 

18. Limited rehearing on insurance related issues will be conducted through the 

proceeding described in the March 25, 2014 Assigned Commissioner Ruling in this 

proceeding. 
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19. Limited rehearing on the other issues listed in ordering paragraph 1, and the 

coordination of that rehearing with Phase II of this proceeding will be described in a 

future Assigned Commissioner Ruling to be issued within 30 days oftoday's order. 

20. To the extent any holdings in today's order are inconsistent with any 

statements in D.B-09-045, those earlier statements are superseded. 

21. Rehearing of the remaining portion ofD.13-09-045, as modified herein, is 

denied. 

This order is effective today. 

Dated April 10, 2014, at San Francisco, California. 
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AGENDA REPORT 

Resolution: Authorize The Executive Director To Enter Into Agreements With Rasier­
Ca, Lie, Lyft, Inc And Sidecar Technologies To Permit Transportation Network Company 
Services At Oakland International Airport Under A Pilot Program Basis (Aviation) 

MEETING DATE: 

AMOUNT: 

PARTIES INVOLVED: 

SUBMITTED BY: 

APPROVED BY: 

ACTION TYPE: 

EXECUTIVE SUMMARY 

7/30/2015 

Estimated Revenue of $85,500 in Permit Fees and 
$1,000,000 in trip fees for FY '15-16 

Lyft, Inc., San Francisco, CA, Sidecar Technologies, Inc., 
San Francisco, CA, Rasier-CA, LLC, San Francisco, CA 

Kristi McKenney, Acting Director of Aviation 

J. Christopher Lytle, Executive Director 

Resolution 

Port staff is requesting authority for the Executive Director to enter into separate 
agreements with three transportation network companies ("TNCs")- Sidecar 
Technologies, Inc ("Sidecar"), Lyft, Inc ("Lyft"), and Rasier-CA, LLC ("Uber")- using 
either one of two approaches with each TNC, to authorize ground transportation TNC 
services at Oakland International Airport ("OAK" or the "Airport") on a pilot program 
basis. Authorizing TNC ground transportation services will provide a legal avenue for 
TNC services at OAK, will create a new revenue stream associated with these services, 
and will address the requests of existing customers to have TNC services available at 
OAK. The pilot program would expire within eight months of its inception at which time 
Port staff may recommend incorporating TNC ground transportation services into the 
Airport Rules and Regulations as one of the ground transportation services authorized 
at OAK. 

BACKGROUND 

TNCs have revolutionized commercial ground transportation over the past few years by 
providing riders the unique ability to connect with drivers through a mobile application platform 
usable on any smart phone or mobile device. An increasing number of San Francisco Bay 
Area residents have come to rely on this TNC mobile application technology as a primary 
method for obtaining ground transportation. 



On September 23, 2013, the California Public Utilities Commission ("CPUC") issued a 
"Decision Adopting Rules and Regulations to Protect Public Safety While Allowing New 
Entrants to the Transportation Industry," (the "2013 CPUC Decision"), which clarified, among 
other things, that: 1) all TNCs must be regulated by the CPUC as a ground transportation 
service in California and 2) it is illegal for TNCs to operate at any California airport unless 
expressly authorized by the applicable airport. 

On September 17, 2014, the California Legislature passed AB 2293, effective July 2015, 
which established certain insurance requirements for TNCs and TNC Drivers. The CPUC 
issued further guidance on November 20, 2014 regarding the specific definition of a TNC and 
applicable safety requirements, including commercial liability insurance requirements, for 
TNCs. 

Since September 23, 2013, TNCs have been operating illegally at OAK to varying degrees 
because the Port does not currently have a mechanism to authorize TNC ground 
transportation services. TNC services are not currently recognized or included in the Airport 
Rules and Regulations. At various points over the past year, Lyft, Sidecar, and Uber (the 
"Permitees") have taken proactive steps to limit operations at OAK in anticipation of 
completing a formal approval process with the Port. The Permittees would like the ability to 
operate legally at the Airport to provide desired ground transportation services to their 
customers. 

Port staff have developed agreements with the Permitees, as reflected in the TNC 
Agreements, which would authorize ground transportation services under a pilot program 
basis for these three companies. Undertaking a pilot program would highlight the benefits 
and any difficulties associated with providing TNC ground transportation services at OAK and 
would provide practical guidance on the best way to incorporate TNC ground transportation 
services into the Airport Rules and Regulations. 

At its July 23, 2015 Meeting the Board of Port Commissioners authorized the Executive 
Director to enter into agreements with Lyft and Sidecar. Staff has continued to meet with 
Uber and have since developed a second approach to the proposed permit agreement for the 
pilot program. This approach also achieves the goals of the pilot program and is described 
and compared to the previously authorized agreement in the Analysis section below. This 
Agenda Report seeks authorization for the Executive Director to enter into agreements using 
either approach with each of the Permittees during the pilot program. 

ANALYSIS 

Since December 2014, Aviation staff and the Port Attorney's office have been working with 
Lyft, Sidecar, and Uber to negotiate the terms of TNC Agreements to authorize legal 
operations at OAK. After productive negotiations with Lyft and Sidecar, at the July 23, 2015 
Board of Port Commissioners Meeting, staff rec.ommended TNC Agreements for providing 
TNC services at OAK on a pilot basis. The agreements established a fee of $3.85 for each 
pick up and drop off at OAK for both Lyft and Sidecar with no minimum annual guarantee. 



The fee established considered the current trip, permitting and other fees that current OAK 
ground transportation operators must pay to create equitable total fees relative to access 
provided. The TNC agreements also establish a one-time permit activation fee as 
compensation for past operations at OAK. In addition, the agreements include clear safety 
requirements, including background checks, insurance requirements, etc. to ensure that the 
TNCs provide safe rides to OAK passengers. Agreement had not been reached with Uber at 
the time of the July 23, 2015 Meeting and the Lyft and Sidecar agreements were moved 
forward to not cause delay with parties who had reached agreement. 

Since that time Staff and Uber have continued to meet and have developed a second 
proposed agreement approach for the pilot permit program. The new proposed agreement 
differs from the previously approved agreements in that it includes a lower trip fee of $3.15 for 
each pick up and drop off at OAK with a substantial minimum annual revenue guarantee of 
$1,500,000 (if all three TNCs participate) to be prorated to the actual length of the pilot 
program. The agreement also retains the one-time permit activation fee as compensation for 
past operations at OAK, as well as clear safety requirements, including background checks, 
insurance requirements, etc. to ensure that the TNCs provide safe rides to OAK passengers. 

While using different approaches, the two types of agreements both considered the current 
trip, permitting and other fees that current OAK ground transportation operators must pay to 
create equitable total fees relative to access provided and achieve the goals of the pilot 
program. The minimum annual revenue guarantee makes a lower trip fee appropriate giving 
the Port a guaranteed revenue source to ensure flexibility to ensure equitable total fees 
relative to access provided over the course of the pilot program. 

Given that both approaches provide critical information and meet the goals of the pilot 
program, Staff recommends the Board authorize the Executive Director to enter into 
agreements with Lyft, Sidecar, and Uber employing either pilot program approach. By 
approving the agreements, the Board would create a legal avenue for these TNC operations 
at OAK and a revenue stream for the Port from trip fees associated with TNC operations. 

If approved by the Board, each TNC will be authorized to operate legally for eight months 
(with the option to extend the pilot program an additional 4 months) once they meet all of the 
conditions established in the agreements, which include meeting insurance requirements, 
safety requirements, paying permit activation fees, etc. 

By creating a pilot program, Aviation staff will be able to closely monitor TNC operations at 
OAK over the next eight to twelve months to determine if and how TNC services should be 
incorporated into Article 8 of the Airport Rules and Regulations, which currently covers all 
ground transportation services at the Airport. By including three Bay Area operating TNCs in 
the pilot program rather than two significantly more information and data can be obtained for 
development of future agreements or ordinances related to TNC operations. It is anticipated 
that Port staff would return to the Board within the next eight to twelve months to recommend 
either an amended TNC Agreement or proposed revisions to the Airport Rules and 
Regulations to continue seamless TNC operations at OAK. 



Other than the trip fee and minimum annual guarantee distinctions, the agreements contain 
similar, if not identical, terms in most respects and only vary slightly to address the different 
business models and mobile application platforms between Lyft, Sidecar, and Uber. As an 
example, Sidecar is able to geographically limit the scope of its drivers whereas Lyft is not. 
Minor variances were made to address these differences, but otherwise, the agreements are 
harmonious. 

Other airports have taken a similar approach to addressing TNC operations. SFO has 
already negotiated a similar TNC Agreement with Sidecar, Lyft and Uber. SNA (John Wayne 
Airport) has also taken a similar approach and has an agreement in place. SJC (San Jose 
International), SMF (Sacramento International Airport}, LAX (Los Angeles International 
Airport), and SAN (San Diego International Airport) also have adopted or are working on 
similar pilot programs or permit regulations which are moving through the approval process. 

If Port staff identifies major difficulties or problems associated with TNC services during the 
pilot program, the Board would not be obligated in any way to continue authorization of these 
TNC services and would be entitled to follow another course of action. 

Port staff has considered the various options associated with each of these alternatives and 
believes that approving the TNC agreements represents the most profitable and beneficial 
approach for the Port that would provide a desired service to OAK customers. 

BUDGET & STAFFING 

The agreements would result in one-time permit fees of approximately $85,500. While it is 
unknown how many customers may choose to use the permitted TNCs during the eight month 
pilot program, ground transportation surveys and data provided by the TNCs have indicated a 
growing market. If all three TNCs agree to the minimum revenue guarantee approach 
$1,000,000 or greater in revenue would be generated during the first eight months 
($1 ,500,000 over twelve months). If only Uber agrees to the minimum revenue guarantee they 
will agree to a minimum of $833,333 during the eight month period ($1 ,250,000 over twelve 
months) and remaining revenues will be based on actual operations of Lyft and Sidecar. 
Thus total revenues would be greater than $833,333 by an unknown amount. This additional 
revenue stream is currently not included in the FY2015-16 budget. 

There will be no staffing impact. 

MARITIME AVIATION PROJECT LABOR AGREEMENT (MAPLA) 

The matters contained in this Agenda Report do not fall within the scope of the Port of 
Oakland Maritime and Aviation Project Labor Agreement (MAP LA) and the provisions of the 
MAPLA do not apply. 

STRATEGIC PLAN 



The action described herein would help the Port achieve the following goals and objectives in 
the Port's Strategic Plan (http://www.portofoakland.com/pdf/about/strategicPian2011-
2015.pdf) 

o Goal A- Objectives 1, 3 & 4: Create sustainable economic growth for the Port and 
beyond by maximizing the use of existing assets, increasing revenue, job creation 
and small business growth and pursuing strategic partnerships. 

o Goal B- Objectives 1, 2 & 5: Maintain and aggressively grow core businesses by 
retaining existing customers, strategically attracting new customers, and enhancing 
customer services. 

o Goal D- Objective 1: Improve the Port's financial position . 

LIVING WAGE 

Living wage requirements, in accordance with the Port's Rules and Regulations for the 
Implementation and Enforcement of the Port of Oakland Living Wage Requirements (the 
"Living Wage Regulations"), do not apply because the requested action is not an agreement, 
contract, lease, or request to provide financial assistance within the meaning of the Living 
Wage Regulations. 

ENVIRONMENTAL 

CEQA Determination: The proposed approval of the attached TNC Agreements would be 
exempt from the California Environmental Quality Act (CEQA) Guidelines pursuant to Section 
15061 (b)(3) of the CEQA Guidelines, which states that CEQA applies only to activities that 
have a potential for causing a significant effect on the environment. Approving the TNC 
Agreements and allowing TNC operations at OAK will not result in a physical change in the 
environment, and therefore is not subject to CEQA and no further environmental review is 
required. 

GENERAL PLAN 

This action does not change the use of any existing facility, make alterations to an existing 
facility, or create a new facility; therefore, a General Plan conformity determination 
pursuant to Section 727 of the City of Oakland Charter is not required. 

OWNER-CONTROLLED INSURANCE PROGRAM (OCIP)I PROFESSIONAL LIABILITY 
INSURANCE PROGRAM (PLIP) 

The Owner Controlled Insurance Program (OCIP) and Professional Liability Insurance 
Program (PUP) do not apply to the matters addressed by this Agenda Report as they are not 
capital improvement construction or design projects. 

OPTIONS 



Staff has identified the following options for the Board's consideration : 

1. Authorize the Executive Director to enter into separate TNC Agreements using either 
approach described in this agenda report with Lyft, Inc. and Sidecar Technologies, 
Inc., and Raiser-CA, LLC This is the recommended option. 

2. Do not adopt the resolution to authorize the approval of the TNC Agreements and 
direct staff to renegotiate certain terms of the TNC Agreements. This option will 
delay the legal operation of TNCs at OAK and may not result in an improved 
agreement with the TNCs. 

3. Do not authorize the approval of the TNC Agreements and direct staff to take legal 
action to prevent ground transportation services from these two TNCs. This action 
would delay legal operation of TNCs at OAK, would require additional staff time and 
funding to issue violations under the Rules and Regulations, and ultimately may lead 
to a protracted legal battle with the TNCs. Further, the Port's relationship with the 
customers who prefer to use TNC services may be negatively impacted as well. 

RECOMMENDATION 

Staff recommends that the Board adopt a resolution authorizing the Executive Director to 
enter into TNC Agreements using either approach described in this Agenda Report with Lyft, 
Sidecar, and Rasier-CA, LLC respectively. 
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SAN DIEGO COUNTY Item No. 
REGIONAL AIRPORT ALJTHORTIY 12 
STAFF REPORT 

Meeting Date: FEBRUARY 19, 2015 

Subject: 

Transportation Network Company {TNC) Pilot Program Parameters 

Recommendation: 

Provide Board input on the TNC Pilot Program parameters. 

Background/Justification: 

Transportation Network Companies (TNCs) have a very unique business and technology 
model, allowing them to operate very differently from taxicabs, Vehicle for Hire (VFH)/ 
Shuttles and Limousines (TCP charter party carriers) . These differences make it 
necessary for the Airport to formulate regulatory rules and regulations applicable to the 
TNC business model. The inherent conflict between the highly regulated taxicab, VFH 
and TCP transportation modes and the very loosely regulated but technology intensive 
TNCs raises some very difficult and contentious issues. These divergences challenge 
Airport policymakers to balance regulation and the legacy operating model with 
innovation and consumer demand for TNC services. The new Airport TNC operational 
model will add a new dimension of passenger ground transportaion app-enabled service 
that has not been previously attempted at SDIA. 

At issue is a fundamental change in the ground transportation sytems and models that 
have existed for many years, not just at airports but within municipalities and states as 
well. Technological advances, as with many of today's app-enabled services, provide a 
significant "game changing" advantage for the TNCs. State and local regulators have 
taken a "wait and see" attitude, relying instead on TNC operators to self-regulate their 
business operations and their drivers. In comparsion, the traditional more highly 
regulated commercial transportation service providers are held to more stringent and 
higher standards, especially for driver background checks, qualifications, driving records, 
vehicle inspections, safety and registration and rates and fares. 

The California Public Utilities Commission (PUC) defines a Transportation Network 
Company ('TNC'') as "an organization whether a corporation, partnership, sole 
proprietor, or other form, operating in California that provides prearranged 
transportation services for compensation using an online-enabled application (app) or 
platform to connect passengers with drivers using their personal vehicles." In 
Decision13-09-045 dated September 19, 2013, the PUC "found that TNCs are charter 
party passenger carriers, and therefore we [PUC] will exercise our existing jurisdiction 
pursuant to Article XII of the California Constitution and the Passenger Charter-party 
Carriers' Act, PU Code§ 5351 et seq. (the Act). In this decision, under the broad grant 
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of authority pursuant to PU Codes § 5381 and 701, we [PUC] create the category of TNC 
to accompany the existing category ofTCP." (Conclusion of Law 6, p.71) 

The PUC decision rules and regulations for TNCs were adopted to ensure that public 
safety was not compromised by the operation of this new transportation business 
model. Among other things, the PUC ordered that "TNCs shall not conduct any 
operations on the property of or into any airport unless such operations are authorized 
by the airport authority involved." (Id., Regulatory Requirements, p.33) 

San Diego County Regional Airport Authority Code BUSINESS AND COMMERCIAL 
AcnvmES SECTION 8.41 states "(a) It shall be unlawful for any person to engage in 
any performance as an entertainer or engage in any business or commercial activity on 
any of the facilities or airports under the jurisdiction of the San Diego County Regional 
Airport Authority (the "Authority''), except as authorized by a valid grant, franchise, 
lease, certificate or permit from the Authority." TNCs are engaged in a commercial 
activity at the airport thus requiring the grant of a valid Ground Transportation Permit. 

This Staff Report: 

I. Summarizes the current regulatory framework, requirements and restrictions of 
the SOIA Commercial Ground Transportation Operators and outlines the major 
differences for Taxicabs, Passenger Stage Corporation (Vehicle for Hire/Shuttle 
Van), Transportation Charter Party (TCP) carriers (limousines) and TNCs. 

II. Summarizes the critiques, questions and concerns raised by the TNC 
representatives at a meeting on January 13, 2015 and the SOIA Ground 
Transportation operators and stakeholders (e.g. taxicab, VFH and limousine) at a 
meeting on January 14, 2015 to review the TNC Draft Permit (Attachment A) 
distributed December 18, 2014. 

III. Identifies the similarities and differences between the permit currently in use at 
San Francisco International Airport (SFO) (Attachment B) and SOIA's draft 
permit. The San Francisco TNC permit was signed in October 2014. 

The Authority seeks to ensure the travelling passenger and the general public have 
access to a safe and secure facility, an effective and efficient travel experience and 
access to transportation options and conveniences they desire. TNCs are promoting a 
different but responsive transportation service, competitive fares and customer-friendly 
drivers. They are implementing a new commercial transportation model and disrupting 
the status quo of current commercial transportation providers. Their model is causing 
existing commercial operators great concern and challenging lawmakers to take a 
second look at potentially outdated regulations. While this period of change is occurring, 
airport staff must work with all parties to determine how best to integrate TNC services 
into the Airport's ground transportation system. Staff is therefore recommending a 
limited duration "TNC pilot program" be approved to monitor, evaluate and enforce the 
requirements and criteria outlined in this staff report. 
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SDIA Commercial Ground Transportation Regulatory Framework and Requirements 

The following summary outlines some key differences in the ground transportation 
regulations and requirements applicable to taxicabs, Vehicles for Hire, Limousines and 
TNCs. The summary elements are not all inclusive. 

Taxicabs Passenger Stage Transportation Transportation 
I I Corporation Charter Party Network 

,, (PSC)· Vehicles (TCP) carrier- Company (TNCs) 
for Hire (VFH) Limousines ·- -•w 

Regulatory Metropolitan Transit California Public California Public California Public 

Authority System (MTS) Utilities Utilities Utilities 
SOC Sheriffs Dept. Commission (PUC) Commission (PUC) Commission (PUC) 
SOC Weights and California Highway California Highway California Highway 

Measures Patrol (CHP) Patrol (CHP) Patrol (CHP) 
Airport Authority Airport Authority Airport Authority Airport Authority 

Codes, Rules and Codes, Rules and Rules and Rules and 
Regulations, MOAs Regulations and Regulations Regulations 

MOAs 
1··· .. ~--

Driver Licensed under the Licensed under the Licensed under the Licensed under the 
California Vehicle California Vehicle California Vehicle California Vehicle 
Code (commercial Code (commercial Code (commercial Code (personal 
driver's license) driver's license) driver's license) driver's license) 

Requires a Sheriffs Airport Authority May only transport May only able to 
License and an issued driver's passengers on a transport 
Airport Driver's placard prearranged basis passengers on a 
Permit prearranged basis. 
background check Comply with Title 
(Security Threat 13, California Code The app used by a 
Assessment) of Regulations. TNC to connect 

Driver must be drivers and 
under the permit or passengers must 
certificate (CPUC display for the 
authority) holder passenger: 1) a 

picture of the 
driver, and 2) a 

and must be (a) an picture of the 
employee of the vehicle the driver is 
authority holder, or approved to use, 
(b) an employee of including the 
a sub-carrier, or (c) license plate 
an independent number to identify 
owner-driver who the vehicle. 
holds charter-party 
carrier authority 
and is operating as 
a sub-carrier. 

Permit May be either the May be either the May be either the TNCs are not 

Holder, permit holder permit holder permit holder authorized to own 

Vehicle 
(owner) or a (owner) or a (owner) or a leased vehicles or fleets 
leased driver. leased driver. driver. 

Owner 
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'raxiqabs P-ass·e11[eli' Stage 'f.Fan~portation Tra_nsportation 
CoftloFatlcm (PSC)- Charter Party Netwovk Com,pany 

Vehiele for Hlre (TGP) carrier- (TNCs) 
fVFH) Limousines 

Vehicle MTS Medallion with PSC andjor TCP California Vehicle Prior to operating, 
annual safety registration from Code (CVC) does and annually 
Inspection the PUC with not require thereafter, vehicles 

Meter calibration to annual CHP inspection of used to provide 
ensure proper inspection commercial TNC services must 
fares Brake and lamp vehicles with a pass a 19-point 

Inspection for inspection seating capacity of Inspection by a 
vehicles between Inspection for 10 or fewer facility licensed by 
7 and 10 years vehicles between 7 persons, including the California 

and 10years the driver. CPUC Bureau of 
rules provide that Automotive 

Commercial license Commercial license "every carrier must Repair, including 
plates required plates required inspect all vehicles foot and 

and maintain emergency brakes; 
documentation." steering; 
(GO 157-D, Rule windshield; rear 
4.02). PUC Code window and other 
section 5374 glass; windshield 
(a)(1)(C) requires wipers; headlights; 
carriers have a taillights; turn 
preventive indicator lights; 
maintenance stop lights; front 
program that seat adjustment 
complies with mechanism; doors; 
California Highway horn; 
Patrol (CHP) speedometer; 
regulations in Title bumpers; muffier 
13 of the Code of and exhaust; tires; 
Federal rear view mirrors; 
Regulations (CFR). and safety belts. 

Commercial license Private license 
plates reauired plates allowed 



ITEM N0.12 
Page 5 of 19 

TaJfh:abs Passenger Stage Tran~portation 'llransportation 
Corporation~ Charter Party Network 

Vehicle for Hire (TCP) carrier~ Company 
fY!i:Hl Limousines (TNCs) 

Insurance Combined Single Combined Single Liability coverage TNC services are 
Limit (CSL) of Limit (CSL) of for death, bodily defined with three 
$1million CSL $750,000 CSL (7 injury, and periods. Period 1: 

passengers) property damage, Appopen-
based on vehicle waiting for a 
seating capacity, match. Period 2: 
including the Match accepted -
driver for up to 7 but passenger not 
passengers: yet picked up (I.e. 
$750,000 driver Is on 

his/her way to 
pickup the 
passenger). Period 

I• 
3: Passenger in the 
vehicle and until 
the passenger 
safely exits the 

It vehicle. 

Period 1. A . 
minimum of at 
least $100,000 for 
one person, 
$300,000 for more 
than one person, 
and $50,000 for 
property damage 
of excess 
commercial 
Insurance is 
required. 

Periods 2 & 3. A 
minimum of at 
least $1 m111ion 
primary 
commercial 

II 'insurance is 
required . ..... 

Consortium MOA signed with MOA signed witl1 NoMOA NoMOA 

Memoran- three (3) taxicab three (3) VFH 

dum of consortiums consortiums 
establishing establishing 

Agreement performance performance 
(MOA) requirements and requirements and 

consequences consequences 
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Taxicabs Passenger Stage Transportation Transportation 
Corporation· Charter Party Network 

Vehicle for Hire (TCP) carrier· Company 
_(VFH) Limousines 1TNC~} -

Fares, Maximum fares Must file tariffs The level of charges Fares and other 

rates and established by containing rates assessed by the charges are set by 

tariffs MTS for trips assessed the TCP operator is not the TNC and not 
originating from public. Carriers regulated. Law regulated or 
the Airport. must file provides that their established by any 

Current airport fare: timetables, in charges must be public agency. 
$2.80 Flag drop accordance with based on vehicle 
$3.00/ mile General0rder158- mileage or time of Surge pricing is 
$24 wait time/hr. A, Part 8. Tariff is use, or a allowed when 

for the information combination customer demand 
and use of the thereof. reaches certain 
general )Jublic. thresholds. ·-Airport Airport regulations Airport regulations Airport regulations TNCs shall not 

Operation require taxicabs require VFH and require TCP conduct any 

& Vehicle and drivers to be drivers to be vehicles to be operations on the 
permitted by the permitted by the permitted by the airport unless such 

tracking Airport (354 Airport (132 Airport (1245 operations are 
vehicles). vehicles). vehicles). authorized by the 
Permittees are Permitted Permitted vehicles airport. 
able to use the operators may use may use airport 
airport facilities to the airport facilities to stage Airport regulations 
stage and pick up facilities to stage and pick up are being 
passengers. and pick up passengers. developed to 

Unpermitted passengers. Unpermitted define airport 
operators may Unpermitted operators may only operation and 
only drop off. operators may drop off. vehicle tracking. 

only drop-off. 
Taxicabs and drivers TCP vehicles are TNCs use a Global 

are permitted VFH and drivers are permitted annually Positioning System 
annually. permitted (GPS) and a "geo-

annually. fence" which 
Vehicles are establishes a 

assigned an Vehicles are perimeter around 
Automated Vehicle assigned an the airport to 
Identification Automated Vehicle record airport 
(A VI) transponder Identification activity. 
to record airport (AVI) transponder 
activity. to record airport 

activity. 

Airport Driver pays trip fee Permit holder pays Permit holder pays Permit holder pays 

Access Permit holder pays vehicle permit fees vehicle permit fees trip fees 

(Trip and vehicle permit fees 

Permit) 
Fees 
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No waybill required 
(metered fare) 

Waybill for 
prearranged 
service pickup; no 
waybill is· required 
for walk up (free 
call) passengers 

ITEM NO. 12 

Carriers are 
required by 
§5381.5 and G.O. 
157-D, Part 3.01 to 
possess a waybill 
for each trip 
containing the 
following: 

1. Carrier name and 
TCPnumber. 

2. Vehicle license 
plate number. 

3. Driver's name. 
4. Name & address 

of person 
requesting or 
arranging charter. 

5. Time & date 
charter was 
arranged. 

6. How charter was 
arranged [phone 
or written 
contract]. 

7.Numberof 
persons in 
charter. 

B.Nameofl 
passenger or 
traveling party. 

9. Origin and 
Destination. 

TNC drivers must be 
able to prove that 
a ride was 
matched on the 
TNC software 
application as 
evidence of 
prearrangement. 
In other words, 
Information in the 
software 
application must 
be the equivalent 
of an electronic 
waybilL 

TNC and SDIA Ground Transportation Operators and Permit Holders Feedback 
(Attachment C) 

A draft TNC permit was issued to the TNCs and the Airport's GT Operators and Permit 
Holders on December 18, 2014 for comment. The draft permit incorporated many key 
vehicle, driver and operational conditions currently in place for permitted taxicabs, VFH 
and limousines. The draft document described more stringent requirements for airport 
operation such as TNC vehicle permitting, identification and tracking, driver background 
creeks and permitting, pickup and drop off locations and restrictions, permit limitations 
and datareporting. TNC representatives from UBER, L YFT, SIDECAR, WINGZ, RAPID, 
and OPOLI provided written comments and met with Airport staff on January 13, 2015 
to clarify their positions and gather additional information. Taxicab, VFH and limousine 
representatives met with Airport staff on January 14, 2015 to share their comments and 
concerns. 
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The following comments were compiled from their feedback. 

TNC comments SDIA Ground Transportation 
Stakeholders: Taxicabs 
Vehicle for Hire (VFH) 
Limousines/ Charter Party 
Carriers' comments 

Pilot Requests airport not restrict the number Supports an airport pilot program that 

Program of veh ide and driver permits or adopt a restricts the number of permits and sets 
60-90 day pilot period. "A cap on permits a reasonable amount of time to fully 
will not only severely limit the assess the impact of TNC operations. 
effectiveness of Uber's product by 
artificially lowering supply, but it will not Existing airport-permitted ground 
give the Airport an accurate test period transportation operators should be 

I• 
for how the market will operate." (USER) allowed to participate in the TNC pilot 

program evaluation. 
"Ver~ concerned" ~SIDECARJ 

Vehicle Automated Vehicle Identification (A VI) Taxicabs and VFH are equipped with AV! 

traoking and transponders are considered redundant transponders to record trips and assess 

Airport trip and should not be required; the TNC trip fees. TNCs should be required to 
geo-fence is able to provide requested have the same requirement as taxis and 

charges trip data and allow billing of trip fees. shuttles 
Removable transponders can be lost or 
mishandled. Limos will be required to have SDIA AVI 

transponders (or a workable 
Request self-reporting of fees with the transponder from another airport) 

Airport able to audit and investigate. effective Jan. 1, 2016. 

(Would prefer SDIA use) SFO data 
interface ("Ping") system to track 
vehicles 

Driver and Vehicle placards and airport permits All airport-permitted commercial vehicles 

vehicle should not be required; trade dress should be required to have a 

identification should be sufficient to identify /verify a sticker/decal affixed to the vehicle. Thus, 
TNC vehicle. TNC vehicles should be mandated to 

airport Private and personal vehicles should not comply with taxicab and shuttle 
placard and have to display a permanent marking regulations for permanent vehicle 
airport Requiring drivers to obtain an airport identification. 

permit, permit places an undue burden on them; 

waybill the administrative requirements for TNC drivers should have valid business 
permitting and management should be license. 
placed directly on the TN C. 

Drivers should be allowed to operate 
under different TNC platforms (i.e. USER 
permitted drivers to drive for LYFT). 

Electronic waybill complies with PUC 
decision. 

TNC drivers face app deactivation if they 
do not follow the terms and conditions. 
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TNC comments SDIA Ground Transportation 
Stakeholders: Taxicabs 
Vehicle for Hire (VFH) 
Limousines/ Charter Party 
Carriers' comments -

Background PUC allows TNCs to conduct their own Taxicab drivers are required to have a 

Checks national background checks including valid California commercial driver's 

(Attachment the national sex offender database . The license, comply with the Metropolitan 
criminal background check which is Transit System (MTS) licensing and 

D) done through an on-line application uses permitting requirements, apply for and 
the applicant's social security number. obtain a San Diego County Sheriffs 
Any felony criminal convictions within license, secure a city business license 
seven years prior to the date ofthe and obtain clearance for the Homeland 
background check for violent crime, Security TSA Security Threat Assessment 
sexual offense, a crime involving (STA). Drivers are issued an airport 
property damage and/ or theft will make badge (credential) when their 
the applicant ineligible to be a TNC background check clears. 
driver. 

VFH drivers are required to comply with 
The CPUC requires quarterly DMV driving the California Public Utilities 

record checks. A driver may have no Commission (PUC) for Passenger Stage 
more than 3 points within the preceding Corporation(PSC)andjor 
3 years, no "major violations e.g. reckless Transportation Charter Party (TCP) 
driving, hit and run, driving with a carrier. Drivers of passenger stage and 
suspended license within the preceding charter-party vehicles must be licensed 
3 years and no driving under the as required under the California Vehicle 
influence convictions within the past 7 Code, and must comply with the driver 
years. provisions of Title 13, California Code of 

Regulations. They must also be the 
TNCs claim FBI background checks are permit or certificate (CPUC authority) 

flawed and do not fully investigate the holder or under the complete 
individual's criminal history. TNC supervision, direction and control of the 
drivers are required to have a valid operating carrier, and must be (A) an 
California driver's license employee of the authority holder, or (B) 

an employee of a sub-carrier, or (C) an 
independent owner-driver who holds 
charter-party carrier authority and is 
operating as a sub-carrier 

TNCs drivers and vehicles should be 
subject to the same requirements 

Airport Vehicle and Drivers listing is unnecessary Taxicabs and VFH operators are required 

requested since the TNCs maintain their own list of to update their list of permitted vehicles 

vehicle and drivers and vehicles. and drivers as they change and annually 

driver listing 
as part of their permits. 

Limousine operators are required to list of 
their permitted vehicles as they change 
and annually as part of their permits. 

TNCs drivers and vehicles should be 
subject to the same requirements 
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TNC comments SDIA Ground Transportation 
Stakeholders: Taxicabs 
Vehicle for Hire (VFH) 
Limousines/ Charter Party 
Carriers' comments 

Driver drug TNCs are required via the PUC ruling to All TNC drivers should be required to have 

testing "institute a zero tolerance intoxicating mandatory and random drug tests 
substance policy with respect to drivers. 
Promptly after a zero-tolerance 
complaint is filed, TNCs shall suspend 
the driver for further investigation. 

·~~ 

Insurance Be consistent with the PUC insurance Hold the TNCs to the same insurance 
requirements requirements as the Taxicabs and VFH -

$1 million Combined Single Limits (CSL) 
at all times 

·Regulated Fares are set through the TNC app; There is no oversight of the fares and fees 

rates of fare customers have the option of accepting a being charged by TNCs. Lawsuits have 

and surge "surge price." been filed challenging the TNC fare 
Uber is willing to report surge pricing structures and their legitimacy. Surge 

pricjng events on a monthly basis but not on a pricing is not authorized where fares are 
24 hour basis (requirement is onerous regulated. 
and excessive). Less than 0.1% of trips 
originating at SOJA have been subject to 
suri e ~ricinli. 

Vehicle age Since there are no PUC regulations TNCs should conform to the same vehicle 

a•estf'licl:iions restricting vehicle age, the Airport age restrictions and fuel types as the 

orAW/CAV! 
cannot impose anything more other SOJA commercial ground 
burdensome. transportation providers. 

reJll!:_irements 

Vehicle 15 minute "wait time" limit is unnecessary TNC vehicles will stage in and dispatch 

staging given that (Uber) uses a First In-First out from in the cell phone lot. They should 

(within the electronic geofence and drivers will not be required to pay for this privilege. 
wait in designated staging areas for TNCs pickups in the Airport's parking lot 

Airport's cell extended times. does not contribute to the parking lot's 
. .R,hone lot) cost recovery. 

24local Uber routinely deals with lost items using TNCs should have a local telephone 

telephone multiple channels (phone, app, email, number staffed during regular business 

call line local office, social media) to recover or hours for complaints, lost property or 
turn in lost property general information. 

ADA (Uber) working hard to partner with more TNCs should be expected and required to 

Compliance service providers who can meet provide ADA compliant services. 
accessibility needs (Uber however, is not 
subject to the requirements of Title Ill, 
Americans with Disabilities Act. 

The feedback from two groups highlights their major operational differences and 
illustrates the more contentious points on the part of the existing ground transportation 
providers in an effort to preserve and perhaps strengthen many of current Airport 
regulatory and permitting requirements. 
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TNC Permit Comparison (SDIA Draft Permit and SFO Signed Permit) 

To date SFO is the only California airport to negotiate a TNC permit (Attachment B) with 
all PUC licensed TNCs. Airport staff has reviewed and discussed the SFO permit with 
the SFO staff and is recommending the following requirements and conditions be 
incorporated into the final version of the SDIA TNC permit. Staff therefore, is seeking 
Board input on the parameters for each category. 

TNCPermit 
terms & San Francisco International San Diego International Airport 
conditions Air_P..ort (SFO) (SDIA) 

Airport 10 months (pilot expires 8/21/15) 9 months (pilot expires 12/31/15) 

Pilot No limitations on authorized drivers and No permit limitations for TNC drivers and 

Program 
vehicles vehicles 

May be modified or cancelled at any time at Modified or cancelled at any time at the 
the sole and absolute discretion ofthe sole and absolute discretion of the Airport 
Airport Director President/CEO 

Permit evaluation and success criteria: 
1) Passenger safety- zero (0) 
accidents/incidents; 2) Airport 
operational and security issues- zero (0) 
occurrences; 3) TNC adherence to Permit 
terms and conditions- zero (0) non-
compliances; 4) On-time data reporting 
and trip fee payment 

Insurance Workers' Compensation Insurance in Workers Compensation Insurance in 
statutory limits with Employer's Liability statutory limits with Employer's Liability 
limits not less than $1,000,000 each limits not less than $1,000,000 each 
accident. accident. TNC may request a waiver of 

this requirement if exempt from 
Commercial, primary liability insurance Workers' Compensation coverage in 

policies shall provide per-incident accordance with California law. 
coverage while on Airport premises: Commercial Automobile and/or Excess 

Period 1: Not less than $50,000 for death Liability, Uninsured and Underinsured 
and injury per person, $100,000 for death Motorist insurance coverage in the 
and injury per incident, and $30,000 for following amounts while a TNC vehicle is 
property damage for all of the following on Airport premises: 
conditions: (a) a TNC Vehicle is on Airport Note: TNC vehicles are only allowed to 
property; (b) the TNC Driver's app is on stage on airport property provided they 
or open (or otherwise indicating have a prearranged pickup (as indicated 
availability through the TNC platform); on the app) . TNCs shall only stage at the 
(c) the TNC Vehicle has no passenger; and cell phone lot only and under this 
(d) the TNC Driver has not accepted a ride condition (trigger Period 2) 
request. All TNC Drivers shall have their 
apps open for the entire time they are on Insurance requirements by period: 
Airport property. Period 1: Excess commercial liability 

insurance of not less than $100,000 per 
Period 2: Not less than $1,000,000 per- occurrence to cover any liability arising 

incident when the driver's app is on and from a participating driver using a 
the driver has accepted a ride request. vehicle in connection with a TNC's 

online-enabled application or platform. 
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TNC Permit 
terms & San Francisco International San Diego International Airport 
conditions Aw~ort_~·FO) - (SOIA) 

Insurance For purposes of this Pilot Program a TNC Period 2: Commercial Automobile and/or 

(cont.) Driver is in Period 2 either (a) after Excess Liability insurance not less than 
dropping off a passenger on Airport and $1,000,000 per occurrence to cover any 
accepting a ride request for pick-up on or liability arising from a participating 
off Airport or (b) after entering Airport driver using a vehicle in connection with 
for the purpose of meeting a requested a TNC's online-enabled application or 
pick-up. platform. 

Period 3: Not less than $1,000,000 per-
incident when a TNC driver is carrying a Period 3: Commercial Automobile and/or 
passenger on Airport property. Excess Liability, Uninsured and 

(c) Excess commercial liability insurance of Underinsured Motorist insurance not 
not less than $200,000 per-incident for all less than $1,000,000 per occurrence to 

I 
of the following conditions: (a) a TNC cover any liability arising from a 
Vehicle is on Airport; (b) the TNC Driver's participating driver using a vehicle in 
app is on or open (or otherwise indicating connection with a TNC's online-enabled 

I• 
availability through the TNC platform); (c) app or platform. 
the TNC Vehicle has no passenger; and (d) 
the TNC Driver has not accepted a ride In all cases, the insurance coverage shall be 
request. Consistent with§ 3.3(c)(ii), all available to cover claims regardless of 
TNC Drivers shall have their apps open for whether a TNC Driver maintains 
the entire time they are on Airport. In all insurance adequate to cover any portion 
cases, the insurance coverage shall be of the claim. 
available to cover claims regardless of 
whether a TNC Driver maintains The insurance shall include and insure 
insurance adequate to cover any portion Authority, its Board and all its officers, 
of the claim. employees, and agents, their successors 

and assigns, as additional insureds with 
In all cases, the insurance coverage shall be respect to the acts or omissions of TNC, 

available to cover claims regardless of and any of its directors, officers, 
whether a TNC Driver maintains employees, contractors, drivers, 
insurance adequate to cover any portion representatives or agents in their 
of the claim. performance of services pursuant to this 

Permit, in their operations, use, and 
All liability insurance policies shall be occupancy of the Airport, or other 

endorsed or otherwise to provide the related functions performed by or on 
following: behalf of TNC in, on or about the Airport. 

(a) The City and County of San Francisco, 
the Airport Commission and its members, At a minimum, TNC shall carry all policies 
and all of the officers, agents, and and coverages required in the CPUC 
employees are named as additional Decision and any subsequent CPUC Rule 
Insureds. or state or federal statute, or applicable 

(b) Such policies are primary insurance to local ordinance. 
any other insurance available to the 
Additional Insureds, with respect to any All insurance policies required herein shall 
claims arising out of the Permit, and that have a minimum A.M. Best Company 
insurance is to be applied separately to financial rating of A- minus 7. 
each insured against who claim is made or 
suit is brought. No other insurance of City 
will be called upon to contribute to a loss 
covered. 
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TNCPermit 
terms & San Francisco International San Diego International Airport 
conditions Aiq~_ort (SFO) (SOIA) 

Insurance (c) Severability of Interests (Cross Submission of insurance from a non-

(cont.) Liability): The term "the insured" is used California admitted carrier is subject to 
severally and not collectively, and the the provisions of California Insurance 
insurance afforded under the liability Code§§ 1760 through 1780, and any 
coverages applies separately to each other regulations and/or directives from 
insured against whom claim is made or the State Department of Insurance or 
suit is brought, but the inclusion herein of other regulatory board or agency. TNC 
more than one insured shall not operate agrees, except where exempted, to 
to increase the limits of the company's provide Authority proof of said insurance 
liability. (d) All policies shall provide that by and through a surplus line broker 
the insurance company shall provide Permitted by the State of California. 
thirty (30) days prior written notice to 
City of cancellation, or reduction in 

I• ·' 
coverage or limits. Permittee shall 
provide evidence to City of proof of 
insurance coverage for a minimum period 
of not less than ninety '90J da~s. 

Driver TNCs are required to ensure public safety TNCs are required to perform criminal 

Background performing criminal background checks background checks and California DMV 

Checks & 
and California DMV checks on all drivers, checks on all drivers 
and a 19-point vehicle inspection on all The PUC mandated 19-point vehicle 

Vehicle vehicles its drivers will use to perform inspection used to perform TNC services. 
inspections TNC services. TNC Vehicles inspected annually through a 

TNC Vehicles inspected annually through a licensed automotive repair dealer 
licensed automotive repair dealer (Bureau of Automotive Repair licensed 
(Bureau of Automotive Repair licensed auto repair facilities) with a "VALID 
auto repair facilities) STATUS" and maintain proper 

documentation of such inspections 
Airport will accept approved TNC 

background check subject to the Airport's 
random driver audit and driver (finger 
print) background verification (based 
on o/o of trips) 

Airport (Permit) For pickups and drop offs. Permit will allow for prearranged pickups 

operations TNC waiting (Period 1) at TNC Staging lot; only; solicitation and curbside "hails" are 
Wait time in staging lot is limited to 30 not authorized (drop offs are allowed 
minutes and will be monitored without a permit). 

I• Passenger pickups and drop offs at TNCs may only stage at Airport's cell phone 
Terminal curb white zones (L2 lot provided they have the prearranged 
Departures) passenger (Period 2) with 15 minute max. 

TNCs are not allowed to stage, drop off or wait time. TNC usage of the cell phone lot 
pickup at the terminal curb will be evaluated throughout the pilot 

program and may be terminated at any 
point by the President/CEO. 

Passenger pickups will be done in the 
Terminal parking lot within the 
designated limousine parking spaces. 
Airport TNC contact coordinators will 
oversee and track vehicle and driver 
activity while TNC is waiting to load their 
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TNCPermit 
terms & San Francisco International San Diego International Airport 
conditions Air_port(SFO) {SOIA) 
Airport customers. 

operations TNCs are not allowed to stage or pickup at 

(cont.) the terminal curb 
TNCs shall not allow their drivers to 

negatively impact or impede traffic flow 
in or out of airport roadways and 
parking facilities, congregate on airport 
access roadways or off-airport parking 
areas outside the geo-fence or in any way 
allow their drivers obstruct airport 
access within a 2 mile radius of the 
airport. 

TNCVehicle Electronic waybill (PUC requirement) Electronic waybill (PUC requirement) to be 

and Driver Trade dress (PUC requirement) shown to law enforcement or airport 

ldentifioa- SFO electronic placard (removable) which representatives when requested. 
the TNC issues to the driver ;vehicle Trade dress (PUC requirement) 

tiun Vehicle and driver identification SDIA electronic placard (removable) which 
requirements subject to change the TNC issues to the driver /vehicle 

Vehicle and driver identification 
requirements subject to change 

10yearage No SFO TNC Permit terms and conditions TNC will attest in writing that no TNC 

restriction vehicle servicing the airport exceeds the 
ten (10) year age limit restriction 

AG)fOU No SFO TNC Permit terms and conditions TNC is subject to the SOIA vehicle 

AFV/CAV conversion requirements. Vehicles 

convers1on complying with the conversion 
requirements will be granted a trip fee 

program incentive, those that do not comply will be 
charied the £remium. 

Airport trip TNC geo-fence Airport TNC parking coordinators will 

tracking Unique driver identifiers and license plate collect and tally Airport parking tickets 

and charges nos. (interim) to determine TNC airporttrips. 
Airport "ping system" with tracking TNC geo-fence and the SFO "ping system" 

triggers at airport entry, passenger pick will be licensed to provide tracking 
up and airport exit triggers at airport entry, passenger pick 

Monthly reports with periodic audits up and airport exit. 
TNC trip charges of $3.50 for each pickup Unique driver identifiers and license plates 

and $3.50 for each drop off is assessed will be used. 
monthly. Monthly reports with periodic audits in a 

format acceptable to the Airport will be 
provided (See Monthly Reports) 

TNC trip charges of $0.97 for AFV /CAV, 
$1.62 for non AFV fCAV through 6/30/15 
have been established; the FY16 trip fees 
will be set during the FY16 budget 
process). 
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TNC Permit 
terms & San Francisco International San Diego International Airport 
conditions Airy_ort (SFO) 1SDI~)_ 

.!:~ "' Prohibited Following activities are prohibited Following activities are prohibited 

Activities (a) Turning off or disabling the TNC app (a) Turning off or disabling the TNC app 
when a TNC Vehicle is on Airport when a TNC Vehicle is on Airport 
property. property. 

(b) Operation of a TNC Vehicle on Airport (b) Operation of a TNC Vehicle on Airport 
roadways by an unauthorized driver; roadways by an unauthorized driver; 

(c) Transporting a TN C passenger in an (c) Transporting a TNC passenger in an 
unauthorized vehicle; unauthorized vehicle; 

(d) Picking up or discharging passengers or (d) Picking up or discharging passengers or 
their baggage at any terminal level or their baggage at any terminal level or 
location other than the Designated Areas; location other than the Designated Areas; 

(e) Leaving a vehicle unattended; (e) Leaving a vehicle unattended; 
(f) Failing to maintain TNC vehicle interior (f) Failing to maintain TNC vehicle interior 

and exterior in a clean condition; and exterior in a clean condition; 
(g) Littering on the Airport; (g) Littering on the Airport; 
(h) Failing to provide information or (h) Failing to provide information or 

providing false information to law providing false information to law 
enforcement or Airport personnel; enforcement or Airport personnel; 

(i) Operating a TNC Vehicle without the (i) Operating a TNC Vehicle without the 
Trade Dress and Placard; Trade Dress and Placard; 

U) Soliciting passengers on Airport (j) Soliciting passengers on Airport 
property; property; 

(k) Recirculating on Airport roadways; (k) Recirculating on Airport roadways; 
(I) Using or possessing any alcoholic (I) Using or possessing any alcoholic 
beverage or dangerous drugs or narcotic beverage or dangerous drugs or narcotic 
while on Airport roadways; while on Airport roadways; 

(m) Failing to operate a TNC Vehicle in a (m) Failing to operate a TNC Vehicle in a 
safe manner as required by the California safe manner as required by the California 
Vehicle Code; Vehicle Code; 

(n) Failing to comply with posted speed (n) Failing to comply with posted speed 
limits and traffic control signs; limits and traffic control signs; 

( o) Using profane or vulgar language in the (o) Using profane or vulgar language in the 
presence of any member of the public; presence of any member of the public; 

(p) Soliciting for or on behalf of any hotel, (p) Soliciting for or on behalf of any hotel, 
motel, club, nightclub or other business; motel, club, nightclub or other business; 

(q) Soliciting of any activity prohibited by ( q) Soliciting of any activity prohibited by 
the California Penal Code; the California Penal Code; 

(r) Operating a vehicle which is not in a (r) Operating a vehicle which is not in a safe 
safe mechanical condition or which lacks mechanical condition or which lacks 

mandatory safety equipment as defined in mandatory safety equipment as defined in 
the California Vehicle Code and the the California Vehicle Code and the 

California Bureau of Automotive Repair; California Bureau of Automotive Repair; 
(s) Disconnecting any pollution control (s) Disconnecting any pollution control 

equipment; equipment; 
(t) Double parking on Airport roadways; (t) Double parking on Airport roadways; 
(u) Operating a vehicle without CPUC (u) Operating a vehicle without CPUC 

certification or at any time during which certification or at any time during which 
Permittee's CPUC authority is suspended TNC CPUC authority is suspended or 
or revoked; revoked; 

(vl Engaging in any criminal activity, [v) Engaging in any criminal activity. 
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TNC Permit 
terms & San Francisco International San Diego International Airport 
conditions Air_p_ort (SFOJ (SDIA) 

Permit Permittee shall pay a Permit Activation Fee TNC shall pay a Permit Activation Fee based 

Activation of either (a) an amount representing on the estimated percentage of Airport 

Fee actual unpaid per trip fees during the trips (costs estimated through the Permit 
Unpermitted Operations Period; or (b) the Pilot Program end date) covering the 
flat rate of $100,000. expenses associated with airport 

enforcement and administrative 
personnel, electronic vehicle tracking 

I system software licensing fees and driver 
background and fingerprinting checks 
audited by the Airport. The Permit 
Activation Fee for each TNC: 

" 
TNC %of~ Est. CQ:!t 
UBER 33% $70,980 
LYFT 24% $52,052 
SIDECAR 16% $33,124 
WINGZ 11% $23,660 
RAPID 9% $18,928 
OPOLI 7% $14,196 

Permit Activation Fees will be paid upon 
submittal of the TNC application. Fee 
payments will be placed in an escrow 
account and drawn against to cover the 
above Pilot Program expenses or any other 
expenses incurred as part of the Pilot 
Program. Expenses exceeding the estimate 
will be paid prior to the next permit period. 
Expenses below the estimate will be 
refunded to the TN C. 

Audits and At any time, the City may conduct an At any time, the Airport may conduct an 

Inspections inspection or audit of Permittee's inspection or audit ofTNC's operations at 
operations at the Airport to confirm that the Airport to confirm that such 
such operations comply with the operations comply with the requirements 
requirements set forth in the Permit. set forth in the Permit. 

Deposit Amount of Deposit. Upon execution of this Amount of Deposit. Upon execution of this 
Permit, Permittee will deliver to Director Permit, TNC will deliver to the 
a security deposit (the "Deposif') equal to President/CEO a security deposit (the 
the minimum Deposit amount specified in "Deposit") equal to the minimum Deposit 
the Permit Application. The Director may, amount specified in the Permit 
at his sole discretion, adjust the Deposit Application. The President/CEO may, at 
amount at any time after three months her sole discretion, adjust the Deposit 
from the date the Permit is issued to amount at any time after three months 
establish a Deposit amount approximately from the date the Permit is issued to 
equal to two months of the Monthly establish a Deposit amount approximately 
Permit Fee. equal to two months of the Monthly 

Permit Fee. 
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TNCPermit 
terms & San Francisco International San Diego International Airport 
conditions Airport _(SFO) (SDIA} 
Deposit Form of Deposit. Such Deposit shall be in Form of Deposit. Such Deposit shall be in 

(cont.) the form of: (a) a surety bond payable to the form of: (a) a surety bond payable to 
City, naming City as obligee, and Airport, naming Airport as obligee, and 
otherwise in form satisfactory to the City otherwise in form satisfactory to the 
Attorney, and issued by a surety company Airport's General Counsel and issued by a 
satisfactory to Director: or (b) a letter of surety company satisfactory to 
credit naming City as beneficiary, and President/CEO: or (b) a letter of credit 
otherwise in form satisfactory to the City naming Airport as beneficiary, and 
Attorney, issued by a bank satisfactory to otherwise in form satisfactory to the 
Director. With Director's consent, Airport's General Counsel, issued by a 
Permittee shall be permitted to submit as bank satisfactory to President/CEO. With 
a Deposit a treasury bond. President/CEO's consent, TNC shall be 

Use of Deposit. If Permittee fails to pay a permitted to submit as a Deposit a 
Monthly Permit Fee or otherwise defaults treasury bond. 
with respect to any provision of this Use of Deposit. lfTNC fails to pay a 
Permit, City may use, apply or retain all or Monthly Permit Fee or otherwise defaults 
any portion of the Deposit for the with respect to any provision of this 
payment of a Monthly Permit Fee or other Permit, Airport may use, apply or retain 
charge in default or for the payment of all or any portion of the Deposit for the 
any other sum to which City may become payment of a Monthly Permit Fee or other 
obligated by reason of Permittee's default charge in default or for the payment of 
or to compensate City for any loss or any other sum to which Airport may 
damage which City may suffer thereby become obligated by reason of TNC's 

default or to compensate Airport for any 
loss or damage the Airport may suffer. 

Monthly Within fifteen (15) calendar days of the Within fifteen (15) calendar days of the 

Reports close of any calendar month, Permittee close of any calendar month, TNC shall 
shall submit to the City its operations submit to the Airport its operations report 
report for the previous calendar month. for the previous calendar month. The 
The monthly report shall be in an agreed- monthly report shall be in an agreed-upon 
upon electronic format and shall include electronic format and shall include for 
for each date of operations and for each each date of operations and for each trip 
trip (a) license plate number of the TNC (a) license plate number of the TNC 
vehicle and (b) time of entry into and exit vehicle and (b) time of entry into and exit 
from Airport property. The monthly from Airport property. The monthly 
report shall also include the total number report shall also include the total number 
of trips for the reporting period. of trips for the reporting period. 

Compliance Permittee acknowledges that pursuant to TNC acknowledges that all programs, 

with the ADA, programs, services and other services and other activities at SOIA must 

Americans activities provided by a public entity, be accessible to the disabled public. TNC 

With 
whether directly or through a contractor, shall provide the services specified in this 
must be accessible to the disabled public. Permit in a manner that complies with the 

Disabilities Permittee shall provide the services ADA and any and all other applicable 
Act specified in this Permit in a manner that federal, state and local disability rights 

complies with the ADA and any and all legislation. TNC agrees not to discriminate 
other applicable federal, state and local against disabled persons in the provision 
disability rights legislation. Permittee of services, benefits or activities provided 
agrees not to discriminate against under this 
disabled persons in the provision of 
services, benefits or activities provided 
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under this Permit and further agrees that 
any violation of this prohibition on the 
part of Permittee, its employees, agents or 
assigns shall constitute a mater(al breach 
of this Permit. 

TNC responsible to provide training on 
Airport's Rules and Regulations 

TNC responsible to communicate current 
and changed permit conditions promptly 
and noti the Air art in writin . 

Permittee sha11 provide Airport with name, 
address, telephone and email address for 
at least one qualified representative 
authorized to represent and act for it in 
matters pertaining to its operation, and 
shall keep Director informed in writing of 
the identity of each such person. 

ITEM NO. 12 

Permit and further agrees that any 
violation of this prohibition on the part of 
TNC, its employees, agents or assigns shall 
constitute a material breach of this 
Permit. 

TNC responsible to provide training on 
Airport's Rules and Regulations 

TNC responsible to communicate current 
and changed permit conditions promptly 
and noti the Air art in writin . 

TNC shall provide Airport with name, 
address, telephone c:~nd email address for 
at least one qui:dified representative 
authorized to represent and act for it in 
matters pertaining to its operation, and 
shall keep President/CEO informed in 
writing of the identity of each such 
person. 

Should the Airport or any of its 
representatives Issue notice to the TNC 
(either verbally or in writing) of a permit 
noncompliance or violation, the TNC shall 
respond within one business day as to the 
corrective action: TNC drivers and 
vehicles found violating the terms of this 
permit shall be "deactivated" immediately 
from providing TNC services at the 
Air ort. 
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Fiscal Impact: 

The incremental revenue generated from FY 2015 trip fees paid by the Transportation 
Network Companies under the pilot program is expected to be nominal. Future fee 
amounts will be determined as part of the FY 2016 budget process. 

The Transportation Network Companies will be assessed a startup I permit activation fee 
of approximately $213K to cover initial startup, administration and technology upgrade 
costs. These costs are not included the FY 2015 budget but will be absorbed through 
other Authority budget savings. Expenses that will impact budget years that have not 
been adopted by the Board will be included in future year budget requests. 

Authority Strategies: 

This item supports one or more of the Authority Strategies, as follows: 

D Community 
Strategy 

~ Customer 
Strategy 

Environmental Review: 

D Employee 
Strategy 

[8] Financial 
Strategy 

~ Operations 
Strategy 

A. CEQA: This Board action is not a project that would have a significant effect on the 
environment as defined by the California Environmental Quality Act ("CEQA''), as 
amended. 14 Cal. Code Regs. §15378. This Board action is not a "project" subject to 
CEQA. Cal. Pub. Res. Code §21065. 

B. California Coastal Act Review: This Board action is not a "development" as defined by 
the California Coastal Act. Cal. Pub. Res. Code §30106. 

Application of lnclusionary Policies: 

Not Applicable 

Prepared by: 

DAVID BOENITZ 
DIRECTOR, GROUND TRANSPORTATION 
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SUBJECT: Adopt a Blanket Resolution for a Non-Exclusive License Agreement for 
Transportation Network Companies. 

Adopt a Blanket Resolution for issuance and execution of Non-Exclusive License Agreements 
covering Transportation Network Company services to and from Los Angeles International 
Airport. 

RECOMMENDATIONS: 

Management RECOMMENDS that the Board of Airport Commissioners: 

1. ADOPT the Staff Report. 

2. DETERMINE that this action is exempt from the California Environmental Quality Act 
(CEQA) pursuant to Article Ill, Class 1 (18)(c), (3), (14), of the Los Angeles City CEQA 
Guidelines, and is also subject to Sections 15301 and 15061 (b)(3) of the State CEQA 
Guidelines. 

3. ADOPT a Blanket Resolution approving the Non-Exclusive License Agreement covering 
Transportation Network Company services to and from Los Angeles International Airport. 

4. AUTHORIZE the Executive Director to execute Non-Exclusive License Agreements for Los 
Angeles International Airport upon approval as to form by the City Attorney. 
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DISCUSSION: 

1. Purpose 

Adopt a Blanket Resolution for issuance and execution of Non-Exclusive License 
Agreements (NELAs) to permit Transportation Network Company (TN C) services to and 
from Los Angeles International Airport {LAX). The NELA will ensure TNC compliance with 
City and Los Angeles World Airports (LAWA) policies, rules and regulations. 

2. Prior Related Actions 

• None 

3. Current Action 

LAWA patrons access the airport by various modes of ground transportation. The current 
Ground Transportation Permit Program permits and regulates the activities of commercial 
operators, including taxis, shared-ride vans, scheduled service buses, courtesy shuttles 
(hotel, private parking, and rental car), and charter carriers. 

LAWA patrons, in large number, continue to use private vehicles for pick up and drop off, 
which contributes to greater traffic and congestion. Permitting TNCs will allow our guests an 
additional transportation choice that may provide a viable and effective alternative for some 
private vehicle users, which would increase use of commercial vehicle alternatives and 
improve the efficient use of LAX and LAfONT facilities. 

The proposed Non-Exclusive License Agreement (NELA) for services at LAX includes the 
following terms and conditions: 

• Authority from the Califomia Public Utilities Commission (CPUC) - TNC shall have 
certification and an active permit issued by the CPUC. 

• Insurance - TNC shall have the required minimum liability coverage at all times while 
operating on Airport property at the level set by the CPUC. 

• Dual Authority- Drivers with vehicles who operate under TNC authority and who 
also have a separate CPUC authority and a separate LAWA NELA, shall abide by 
the terms pursuant to the non-TNC NELA Agreement. (Operator with both TNC 
authority and TCP NELA must abide by terms of TCP NELA). 

• Upper Level - TNC shall operate only on the upper/departure level of the LAX 
Central Terminal Area (CTA). 

• Geo-Fence- The established boundary defined by Geographic Information System 
coordinates, passage through which by a TNC vehicle engaged in a mobile app 
transaction to or from the Airport CTA shall constitute a trip. 

• Designated TNC Airport Assignment Area -The area exclusively available from 
which the TNC mobile app is permitted to receive an assignment from an Airport 
passenger inside the Geo-Fence Area. 
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• Designated TNC Staging Area- One or more LAWA-designated area(s) where 
unassigned TNC Vehicles may wait for an Airport passenger assignment, as may be 
amended from time to time by the Executive Director. 

• Vehicle Cap- TNC shall be limited to 40 unassigned vehicles inside the Gee-Fence 
Area, Designated TNC Airport Assignment Area, and Designated TNC Staging Area 
at any time, or such number approved by the Executive Director. 

• Shared Rides - TNC shall be prohibited from picking up more than one party within 
the Gee-Fence Area. 

• Trade-Dress- Each TNC vehicle within the Gee-Fence, Designated TNC Airport 
Assignment Area, and Designated TNC Staging Area shall, at all times, have the 
Trade Dress (i.e. company logo/identifier) properly displayed and distinguishable 
within 50 feet of the vehicle. 

• Fees- TNC shall pay a $4.00 per trip fee, applied to both pick up and drop off trips, 
when crossing the Gee-Fence, or such fee as set by the Board of Airport 
Commissioners (Board). 

• Monthly License Fee -TNC shall remit a Monthly License Fee the greater of 1) 
$25,000, or 2) the product of (a) the number of Trips conducted by TNC in the 
calendar month and (b) the per Trip Fee then in effect, subject to monthly 
reconciliation. 

• Faithful Performance Guarantee (FPG)- TNC shall maintain an FPG in the amount 
of $100,000 or three times the estimated monthly payment, whichever is greater. 

• Tracking and Audit- TNC shall. track, limit and report the activity within the LAX Gee­
Fence and Designated TNC Staging Area. TNC shall allow audit of records, 
including tracking data, upon request by LAWA. 

• Training - TNC shall demonstrate that each TNC Driver using Airport property has 
been instructed on the terms of the license, Including compliance with LAX Rules 
and Regulations. 

Action Requested 

Staff requests adoption of a Blanket Resolution for the issuance and execution of a NELA 
for TNC services to and from LAX. 

Fiscal Impact 

Staff estimates subsequent execution of each NELA for LAX will provide a minimum of 
$300,000 in annual revenue to LAW A. 
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4. Alternatives Considered 

• Take No Action 

If no action is taken, TNCs will not be permitted to operate and pick up patrons at LAX. 

APPROPRIA DONS: 

As this is an administrative action, staff does not request any appropriations for this item. 

STANDARD PROVISIONS: 

1. The issuance of permits, leases, agreements, gate and space assignments, and renewals, 
amendments or extensions thereof, or other entitlements granting use of existing airport 
facilities or its operations is exempt from the requirements of the California Environmental 
Quality Act (CEQA) pursuant to Article Ill, Class 1 (18)(c); and operation, repair, 
maintenance or minor alteration of existing highways and streets, sidewalks, gutters, parking 
lots, aircraft parking areas, service roads, and fire lanes except where the activity will 
involve removal of a scenic resource including but not limited to a stand of trees, a rock 
outcropping or an historic building pursuant to Article Ill, Class 1 (3); and issuance, renewal 
or amendment of any lease, license or permit to use an existing structure or facility involving 
negligible or no expansion pursuant to Article Ill, Class 1 (14) of the Los Angeles City CEQA 
Guidelines; and is also subject to Sections 15301 and 15061 (b)(3) of the State CEQA 
Guidelines. 

2. This agreement will be approved as to form by the City Attorney. 

3. Actions taken on this item by the Board of Airport Commissioners will become final pursuant 
to the provisions of Los Angeles City Charter Section 245. 

4. Permitees will comply with the provisions of the Living Wage/Service Contractor Worker 
Retention Ordinances. 

5. The Small Business Enterprise Program does not apply to Non-Exclusive License 
Agreements. 

6. Permitees will comply with the provisions of the Affirmative Action Program. 

7. Permitees must provide a Business Tax Registration Certificate number prior to issuance of 
the Non-Exclusive License Agreement. 

8. Permitees will comply with the provisions of the Child Support Obligations Ordinance. 

9. Permitees must have approved insurance documents, in the terms and amounts required, 
on file with Los Angeles World Airports prior to issuance of the Non-Exclusive License 
Agreements . 

10. This action is not subject to the provisions of City Charter Section 1022 (Use of Independent 
Contractors) . 
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11 . Non~Exclusive License Agreements are not subject to the provisions of the Contractor 
Responsibility Program. 

12. Permitees are subject to the provisions of the Equal Benefits Ordinance. 

13. Permitees will be required to comply with the provisions of the First Source Hiring Program 
for all non-trade LAX airport jobs. 

14. Permitees will be required to comply the provisions of the Bidder Contributions CEC Form 
55. 
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DECISION ADOPTING RULES AND REGULATIONS 
TO PROTECT PUBLIC SAFETY WHILE ALLOWING NEW ENTRANTS 

TO THE TRANSPORTATION INDUSTRY 

Summary 

This decision adopts rules and regulations for New Online Enabled 

Transportation Services, referred to hereafter as a Transportation Network 

Company1 (TNC), to ensure that public safety is not compromised by the 

operation of this new transportation business model. TNCs are not just Lyft, 

SideCar, InstantCab, and UberX.2 This Commission defines a TNC as an 

organization whether a corporation, partnership, sole proprietor, or other form, 

operating in California that provides prearranged transportation services for 

compensation using an online-enabl~d application (app) or platform to connect 

passengers with drivers using their personal vehicles.3 Among other 

1 In the Rulemaking, we referred to these companies as New Online-Enabled 
Transportation Services (NOETS). We are changing the acronym to Transportation 
Network Company (TNC) for ease of use. 

2 The Commission's Safety and Enforcement Division issued cease and desist letters 
and $20,000 citations against Uber, Lyft, and SideCar for operating without authority 
and other violations of state law. However, in 2013, the Safety and Enforcement 
Division entered into settlement agreements intended to ensure the public safety of 
both riders and drivers with Uber, Lyft, and SideCar, allowing the companies to operate 
while the Commission's TNC rulemaking is underway. 
http://www .cpuc.ca.gov /PUC/ transportation/ Passengers/ Carrier Investigations/ . 

3 There are eleven exemptions to the Passenger Charter-party Carriers' Act contained in 
Public Utilities Code§ 5353. Our definition of a TNC does not in any way usurp those 
existing exemptions. For example, one of the exemptions is passenger vehicles carrying 
passengers on a non-commercial enterprise basis. This exception has been defined by 
the Commission to mean non-profit organizations. See D.91.-06-025 ("The term 
'noncommercial enterprise basis' in PU Code Section 5353(f) includes operations 
conducted on a not-for-profit, tax-exempt basis, as authorized by federal or state law."). 
Another exemption is the rideshare exemption itself, which exempts: Transportation of 

Footnote continued on next page 
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requirements established in this decision, we require each TNC (not the 

individual drivers) to obtain a permit from the California Public Utilities 

Commission (Commission), require criminal background checks for each driver, 

establish a driver training program, implement a zero-tolerance policy on drugs 

and alcohol, and require insurance coverage as detailed below. 

This decision orders a second phase to this proceeding to review the 

Commission's existing regulations over limousines and other charter-party 

carriers to ensure that the public safety rules are up to date, and that the rules are 

responsive to the needs of today' s transportation market. In addition, the second 

phase will consider the potential impact of any legislative changes that could 

affect our ability to regulate the TNC industry. When the second phase is 

complete, the Commission will initiate the Commission's resolution process to 

update the General Order (GO) 115 and 157 series to include the new regulations 

relating to the charter-party carrier subclass of TNC. 

Finally, the Commission is aware that TNCs are a nascent industry. 

Innovation does not, however, alter the Commission's obligation to protect 

public safety, especially where, as here, the core service being provided-­

passenger transportation on public roadways -- has safety impacts for third 

parties and property. The Commission is familiar with and confident in its 

ability to protect public safety in the face of rapid technological change. 

Consequently, while the Commission adopts these rules and regulations, it will 

persons between home and work locations or of persons having a common 
work-related trip purpose in a vehicle having a seating capacity of 15 passengers or less, 
including the driver, which are used for the purpose of ridesharing, as defined in 
Section 522 of the Vehicle Code, when the ridesharing is incidental to another purpose 
of the driver. 
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also look for further guidance from the legislature should it decide that there is a 

need for legislation to provide guidance in regulating this new industry. 

1. Procedural History 

On December 20, 2012, the Commission opened this Rulemaking in order 

to determine whether and how TNC services arranged through online-enabled 

apps such as Uber, SideCar, and Lyft might affect public safety.4 

that: 

In the Order Instituting Rulemaking (Rulemaking), the Commission stated 

We initiate this proceeding to protect public safety and 
encourage innovators to use technology to improve the lives 
of Californians.s The purpose of this Rulemaking is not to 
stifle innovation and the provision of new services that 
consumers want, but rather to assess public safety risks, and 
to ensure that the safety of the public is not compromised in 
the operation of these business models. The Commission 
invites all interested parties to participate in this proceeding to 
ensure that regulation is not a hindrance, but continues to be 
the safety net that the public can rely on for its protection. 6 

The Commission sought comment on issues including: how the 

Commission's existing jurisdiction should be applied to businesses such as Uber, 

SideCar, and Lyft; the consumer protection and safety implications of these new 

4 The Commission's Safety and Enforcement Division issued cease and desist letters 
and $20,000 citations against Uber, Lyft, and SideCar for operating without authority 
and other violations of state law. However, in 2013, the Safety and Enforcement 
Division entered into settlement agreements intended to ensure the public safety of 
both riders and drivers with Uber, Lyft, and SideCar, allowing the companies to operate 
while the Commission's TNC rulemaking is underway. 
http:/ /www.cpuc.ca.gov /PUC/transportation/Passengers/Carrierlnvestigations / . 

5 R.12-12-0ll, Rulemaking at 1. 

6 R.12-12-011, Rulemaking at 2. 
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methods for arranging transportation services; whether and how the new 

transportation business models differ from longstanding forms of ridesharing; 

and the new transportation business models' potential effect on insurance and 

transportation access. 

On January 28, 2013, opening comments were filed by: Willie L. Brown, 

Jr., Luxor Cab Company, Greater California Livery Association, San Francisco 

Airport Commission, International Association of Transportation Regulators, 

Uber Technologies, Personal Insurance Federation of California (PIFC), Center 

for Accessible Technology (CforAT), Zimride, TransForm, SideCar Technologies, 

San Francisco Municipal Transportation Agency, Ed Healy, United Taxicab 

Workers, San Francisco Cab Drivers Association, Taxicab Limousine and 

Paratransit Association, and Taxicab Paratransit Association of California. 

On February 11,2013, reply comments were filed by: Electronic Frontier 

Foundation, International Association of Transportation Regulators, United 

Taxicab Workers, Zimride, CforAT, Luxor Cab Company, San Francisco 

Municipal Transportation Agency, Transform, SideCar Technologies, Taxicab 

Paratransit Association of California, Ed Healy, Willie J. Brown, Jr., eRideshare, 

and San Francisco Cab Drivers Association. 

On February 15,2013, the Commission held a Prehearing Conference in 

order to, inter alia, establish the service list, determine the positions of the parties, 

identify issues for inclusion in the April 2, 2013 Assigned Commissioner and 

Administrative Law Judge's Scoping Memo and Ruling (Scoping Memo), and 

discuss the procedural schedule. Prehearing Conference Statements were filed 

by: United Taxicab Workers, International Association of Transportation 

Regulators, Willie J. Brown, Jr., Transform, Taxicab Para transit Association of 
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California, San Francisco Municipal Transportation Agency, Zimride, Uber 

Technologies, CforAT, and San Francisco Airport Commission. 

On March 7, 2013, the Administrative Law Judge (ALJ) issued a notice to 

the parties via e-mail, setting a workshop schedule and directing parties to file 

workshop statements answering specific questions about the following issues: 

TNC operations; jurisdiction; public safety; insurance; background checks; 

accessibility and equal access; and how Commission regulations may enhance or 

impede access to public roadways. 

On April2, 2013, the assigned Commissioner and ALJ issued the Scoping 

Memo which established the scope and schedule of the Rulemaking, categorized 

the Rulemaking as quasi-legislative, and determined that hearings were not 

necessary. 

On April3, 2013, workshop statements were filed by: Willie L. Brown, Jr., 

The Utility Reform Network, San Francisco Cab Drivers Association, Zimride, 

SideCar Technologies, TransForm, San Francisco Airport Commission and 

San Francisco Municipal Transportation Agency, Uber Technologies, Taxicab 

Paratransit Association of California, United Taxicab Workers, Luxor Cab 

Company, and CforAT. 

On April10 and 11,2013, the Commission held a workshop to facilitate 

dialogue among the parties on issues including: jurisdiction, public safety, 

accessibility, insurance, and proposed modifications for California statutes or 

Commission regulations. Two parties, TransForm and Taxicab Paratransit 

Association of California, took notes during the workshop and prepared a draft 

report summarizing all parties' positions as articulated during the workshop. 

Parties reviewed the draft report to ensure that their positions were captured 
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correctly, and on May 17, 2013, TransForm and Taxicab Paratransit Association 

of California filed the final workshop report with the Commission. 

On April25, 2013, CforAT filed a motion requesting an additional round of 

comments on the issues raised in the Scoping Memo. On May 10,2013, the ALJ 

granted the motion, determining that opening comments were due on 

June 3, 2013 and reply comments were due on June 10, 2013. On July 17, 2013, 

the California Highway Patrol (CHP) filed its comments. 7 

The purpose of this Rulemaking is not to stifle innovation and the 

provision of new services that consumers want, but rather to assess public safety 

risks, and to ensure that the safety of the public is not compromised in the 

operation of these business models. The Commission invited all interested 

parties to participate in this proceeding to ensure that regulation is not a 

hindrance, but continues to be the safety net that the public can rely on for its 

protection. 8 

2. Jurisdiction 

As noted in the Rulemaking,9 the Commission's jurisdiction over 

charter-party carriers is clear. Nevertheless, new technology and innovation 

require that the Commission continually review its regulations and policies to 

ensure that the law and the Commission's safety oversight reflect the current 

state of the industry and that these regulations are just and fair for all passenger 

carriers. 

7 R.12-12-011, Rulemaking at 1. 

8 R.12-12-011, Rulemaking at 2. 

9 R.12-12-011, Rulemaking at 2-3. 

- 7 -



R.12-12-011 COM/MPl/avs 

The Commission sought comment on how the Commission's existing 

jurisdiction pursuant to the California Constitution and the Public Utilities Code 

(PU Code) should be applied to businesses like Uber, Sidecar, and Lyft and the 

drivers employed or utilized by these or similar entities. The Commission also 

sought comment on whether any existing legislation should be modified or if 

new legislation should be enacted. 

2.1. Comments on the Rulemaking 

The parties that filed opening comments all addressed jurisdiction in 

varying degrees. The summaries of the positions of parties below capture all the 

positions that have been voiced in this Rulemaking on the subject of jurisdiction. 

The CHP asserts that TNCs fall under existing Commission jurisdiction, 

because the CHP views TNCs as for-hire passenger carriers.1o The CHP views a 

donation for transportation service equivalent to direct compensation, because 

the intent is to conduct a for-hire operation.11 

Luxor Cab asserts that these businesses should be regulated the same as all 

other passenger carriers. Furthermore, it asserts that the presence of new 

technology for summoning a car does not in any way change the nature of the 

business that they are engaged in.12 

Greater California Livery Association (GCLA) asserts that, based on their 

experience, these transportation technology companies should be subject to the 

same Commission regulation and enforcement as charter party carriers.13 

10 California Highway Patrol comments filed on 07/17/13 at 1-2. 

11 California Highway Patrol comments filed on 07/17/13 at 1. 

12 Luxor Cab Opening Comments filed on 01/28/13 at 1. 

13 GCLA Opening Comments filed on 01/28/13 at 2. 
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Uber suggests that the Commission does not currently have jurisdiction 

over Uber because Uber is not a charter-party carrier within the meaning of 

PU Code§ 5351 et seq. Further, Uber advocates against extending the 

Commission's jurisdiction to companies like Uber because: 1) no public policy or 

public interest is advanced by such an extension of the law; 2) the Legislature has 

recently enacted new legislation exempting Internet Protocol-enabled 

(IF-enabled) services from regulation by the Commission; and 3) extending 

Commission regulation to Uber would conflict with Federal and State policies 

promoting further development ot and innovation in, information services 

provided over the Internet by prohibiting regulation of information services 

providers.14 

TransForm acknowledges that the Commission has jurisdiction over 

charter-party carriers not meeting the statutory exemptions for taxicabs and 

work-related ridesharing, and has exercised this jurisdiction to ensure consumer 

protection and safety for traditional chartered transportation services. 15 

TransForm further asserts that the Commission should exercise its jurisdiction 

carefully so that it is applied in a way that allows growth of technology-enabled 

ridesharing services rather than eliminating an innovative tool to help address 

transportation access and climate change. The Commission should recommend 

to the legislature any necessary modifications to existing statutory exemptions to 

create a coherent regulatory framework that allows for ridesharing services to 

grow, while ensuring that consumer protection and safety is addressed. At the 

same time it is important for high-volume services to consult and coordinate. 

14 Uber Opening Comments filed on 01/28/13 at 5. 

15 TransForm Opening Comments filed on 01/28/13 at 2. 
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with local cities, counties, and public transit agencies to avoid potential 

impacts.16 

The San Francisco Municipal Transportation Authority (SFMTA) says state 

law defines a charter-party carrier as any "person engaged in the transportation 

of persons by motor vehicle for compensation, whether in common or contract 

carriage, over any public highway in this state."17 Drivers affiliated with 

businesses like Lyft and Sidecar drive passengers to destinations of their choice 

in exchange for payment. These businesses collect payments from passengers, 

share revenue with the drivers, and manage the exchange of information 

between passengers and drivers to facilitate interactions and commerce between 

drivers and passengers. SFMTA goes on to say that although certain 

transportation providers that would otherwise meet the definition of a 

"charter-party carrier" are exempted by statute from the Commission's 

regulatory oversight, services like Lyft and SideCar do not fall within any of 

these exemptions.ls 

SideCar asserts that it is neither a charter-party carrier nor a transportation 

service, but rather it is a technology platform that facilitates exempt ridesharing 

and, to that extent, should be exempt from Commission jurisdiction under 

PU Code§ 5353(£) and (h).19 

16 TransForm Opening Comments filed on 01/28/13 at 4. 

17 SFMTA Opening Comments filed on 01/28/13 at 2, citing PU Code§ 5360. 

18 SFMTA Opening Comments filed on 01/28/13 at 2. 

19 SideCar Opening Comments filed on 01/28/13 at 9. 
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Lyft asserts that the Commission should solely focus on regulation 

necessary to fulfill its responsibility for public safety.2o Lyft cautions the 

Commission to not force-fit existing regulations onto such an emerging industry. 

International Association of Transportation Regulators (IATR) 

recommends that the Commission should conduct further investigation to 

determine whether TNCs operate without a profit. IATR believes that 

companies that operate for-profit, and that use on-line apps that directly connect 

passengers to drivers, clearly fall under the Commission's definition of a 

charter-party carrier, and should be subject to all the existing regulations.21 

Taxicab Paratransit Association of California asserts that TNCs operate as 

on demand services and therefore fail to comply with the legal requirements for 

operation as a Transportation Charter Party (TCP).22 

2.2. Discussion 

California law currently recognizes and regulates three modes of 

passenger transportation for compensation: taxi services, regulated by cities 

and/ or counties; and charter-party carrier services, and passenger-stage 

companies, regulated by the Commission. In recent years, the communications 

revolution in wireless service, smartphones, and on-line apps has further 

facilitated the development and adoption of passenger transportation for 

compensation to a point where passengers seeking rides can be readily 

connected with drivers willing to provide rides in private vehicles. This 

20 Zimride (Lyft) Opening Comments filed on 01/28/13 at 4. 

21 IATR Opening Comments filed on 01/28/13 at 3. 

22 TPAC Opening Comments filed on 02/04/13 at 5. The term TCP is defined and 
discussed, infra, in this Decision. 
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development in passenger transportation for compensation, referred to in this 

proceeding as TNCs and associated with companies including UberX, Lyft, and 

Sidecar, does not fit neatly into the conventional understandings of either taxis or 

limousines, but that does not mean that this Commission's responsibility to 

public safety in the transportation industry should be ignored and/ or left for 

individual companies or the market place to control. 

2.2.1. Neither the Federal Telecommunications Act of 
1996 nor Public Utilities Code Section 710 
Exempts TNCs from State Jurisdiction 

We reject Uber's assertion that TNCs are nothing more than an application 

on smart phones, rather than part of the transportation industry. Uber is the 

means by which the transportation service is arranged, and performs essentially 

the same function as a limousine or shuttle company dispatch office. 

Accordingly, Uber is not exempt from the Commission's jurisdiction over 

charter-party carriers. Nonetheless, because of the novelty of these new services, 

we will address Uber' s jurisdictional arguments here. 

As Uber notes in its comments, the 1996 Federal Telecommunications Act23 

(FTA) distinguishes between II telecommunications" and "information services." 

In so doing, Congress codified the Federal Communications Commission's (FCC) 

historical determination that "basic" services were to be treated differently from 

11 enhanced" services. Uber seeks to convince the Commission further with a 

detailed discussion of a Vonage case, in which the FCC concluded that nomadic 

Voice over Internet Protocol (VoiP) service is a purely interstate service, not 

subject to state jurisdiction. Uber recounts a California Court of Appeal case 

23 P.L. No. 104-104, 110 Stat. 56 (1996). 
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involving actions brought against eBay, where the court held eBay immune from 

state causes of action. 

In addition, Uber notes passage of Senate Bill1161 in 2011 codified§§ 239 

and 710 of the PU Code. Section 710 prohibits the Commission from" exercising 

any regulatory jurisdiction" over VoiP or IP-enabled services, subject to a 

delegation of federal authority, other express statutory authority, or exceptions 

contained in§ 710. 

Uber's citations are beside the point as none of the cited statutes or 

precedents prevent this Commission from regulating passenger transportation 

over public roadways. Specifically, we reject the argument that TNCs are simply 

providers of IP-enabled services and therefore exempt from our jurisdiction. We 

find this argument to be factually and legally flawed and, therefore, do not 

accept that the method by which information is communicated, or the 

transportation service arranged, changes the underlying nature of the 

transportation service being offered. 

First, the Commission is not attempting to enact rules that would impose 

regulations on the smart phone applications used to connect passengers with 

drivers. Instead, the Commission is promulgating rules that will govern the 

transportation service itself. Second, we do not believe that this Commission 

loses its jurisdiction over transportation services simply because a smart phone 

application is used to facilitate the transportation service. Nothing Uber has 

cited in California or federal law would mandate that result based on the facts 

here. Indeed Uber and Sidecar's position would effectively obviate the 

Commission's authority under PU Code § 5371.6(a) to prevent TCPs from 

operating illegally in order to protect the public and prevent unfair competition: 
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The Legislature finds and declares that advertising and 
use of telephone service is essential for charter-party 
carriers of passengers to obtain business and to conduct 
intrastate passenger transportation services. Unlawful 
advertisements by unlicensed charter-party carriers of 
passengers has resulted in properly licensed and 
regulated charter-party carriers of passengers 
competing with unlicensed charter-party carriers of 
passengers using unfair business practices. Unlicensed 
charter-party carriers of passengers have also exposed 
citizens of the state to unscrupulous persons who 
portray themselves as properly licensed, qualified, and 
insured charter-party carriers of passengers. Many of 
these unlicensed charter-party carriers of passengers 
have been found to have operated their vehicles 
without insurance or in an unsafe manner, placing the 
citizens of the state at risk. 

Similarly, the Legislature has created additional safeguards in Government 

Code§ 53075.8(b)(l) that allow for the termination of a taxicab's telephone 

service if the taxi is operating without proper authority: 

The Legislature further finds and declares that the 
termination of telephone service utilized by taxicabs 
operating without proper authority is essential to 
ensure the public safety and welfare. Therefore, local 
agencies should take enforcement action, as specified in 
this section, to disconnect telephone service of 
unauthorized taxicab operators who unlawfully 
advertise passenger transportation services in yellow 
page directories and other publications. The 
enforcement actions provided for by this section are 
consistent with the decision of the California Supreme 
Court in Goldin v. Public Utilities Commission (1979) 
23 Cal. 3d 638. 

We deem it is inconsistent with our grant of authority over transportation 

services to be barred from regulating a transportation service provided by TNCs 

based on the means of communication used to arrange the service. 
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Moreover, to date neither the FCC, nor a court of higher jurisdiction, has 

ruled that this Commission, or any other state commission, is precluded by the 

FTA from regulating TNCs. It is interesting to note that the Federal Trade 

Commission (FTC) has intervened in state proceedings by filing comments but 

has not, to date, gone so far as to claim that state-regulatory efforts to assert 

jurisdiction over TNCs is preempted by the FTA. For instance, on June 7, 2013, 

the FTC sent a letter to General Counsel of the District of Columbia Taxicab 

Commission that offered comments in the proposed INC-related rulemaking. 

Previously, the FTC filed comments in INC-related rulemaking proceedings in 

Alaska24 and Colorado.2s Tellingly, neither the FTC nor the FCC has claimed that 

the state regulatory bodies are preempted from promulgating regulations to deal 

with the growing TNC business. 

In response to the proposed decision, Uber continued its argument by 

comparing itself to Google Power Meter. In its August 19,2013 comments to this 

decision, Uber stated that in the same way that Google did not become an energy 

utility by developing the Google Power Meter software application, Uber does 

not become a transportation company by developing the Uber Software 

Application. The major difference between Uber and Google PowerMeter is that 

Uber controls the financial transaction between the customer and the company. 

Uber receives the customer fare and then transfers those funds to the driver 

24 FTC comments dated April19, 2013 to the Honorable Debbie Ossiander Concerning 
AO NO. 2013-36 Regarding the Regulatory Framework for the Licensing and Permitting 
of Taxicabs, Limousines, and Other Vehicles for Hire in Anchorage, Alaska. 

25 FTC comments dated March 6, 2013 to the Colorado Public Utilities Commission In 
The Matter of the Proposed Rules Regulating Transportation by Motor Vehicle, 4 Code of 
Colorado Regulations 723-6. 
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minus its share, while Google PowerMeter does not take any money from the 

customer. Google PowerMeter was a tool that allowed an electricity consumer to 

view his or her electricity usage. The data displayed by Google PowerMeter was 

measured by a measurement device installed by the customer with his or her 

consent. The goal of the Google PowerMeter was to inform the energy customers 

of their energy use, which could help the consumer identify ways to save 

energy. The customer was not charged a fare, and Google did not generate other 

revenues from the tool. If all Uber did was to show customers maps of available 

cars, without giving them a way to book a ride and without controlling or taking 

a share of the fare, then the analogy might be more appropriate. 

The Commission elects to use a more appropriate analogy involving 

Google. Google Search is an app and a software platform, and uses that software 

to provide a product: search listings. In 2011, Google agreed to pay a settlement 

of $500 million for allowing fraudulent pharmaceutical advertisements.26 In the 

case of pharmaceutical listings, Google Search was connecting people with 

products that were harmful or fraudulent, and which represented a threat to 

public safety. The people selling the illegal drugs had to be held accountable, but 

so did the software platform that connected people with the illegal drugs. The 

same is true with Uber. The Uber brand is now a known brand for car service. It 

is expected that a passenger requesting an Uber car will get a black town car or 

something of similar stature. It is expected that this service may cost more, but it 

is a higher service with professional drivers. Passengers may call Uber more 

frequently because of its name recognition. Uber by its name alone is selling a 

26 See http://www. wired. com/threatlevel/2013/05/ google-pharma-whitaker-sting/ all/. 
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type of car service. Because Uber is profiting from this service it should also be 

held responsible if the driver is negligent or not applying Uber safe practices. 

The same way Google was held responsible for allowing fraudulent 

advertisements is the same reason why Uber should be held responsible for its 

drivers. 

Uber argues that the taxi cabs and limousines that arrange rides on the 

Uber platform are already regulated and insured, and that no additional 

regulation of Uber itself is necessary to protect the public interest. Perversely, 

however, the fact that regulated forms of transportation arrange rides through 

the Uber platform injects a considerable degree of uncertainty into the question 

of whether a taxi cab or limousine's insurance coverage would cover a claim. For 

example, if a limousine driver uses Uber' s method of fare calculation and billing 

rather than the method otherwise required by TCP rules or limousine company 

policy, in the event of an incident the limousine's existing insurance policy may 

deny a claim on the grounds that the limousine had stopped operating, strictly 

speaking, and for insurance purposes, as a covered vehicle. In this same 

hypothetical incident, based on Uber' s comments in this proceeding, we 

anticipate that Uber would deny that it has any obligation to insure the parties 

injured in the accident, on the grounds that Uber is an app and the limousine 

driver was already insured. 

Until this Decision becomes effective, there is a real possibility that parties 

suffering losses in an incident would find that there is no insurance available to 

cover their potential claim. 

Due to the considerable uncertainty that exists concerning the insurance 

coverage applicable to rides (other than UberX rides) arranged through the Uber 

app, and the threat to public safety and well-being created by this uncertainty, 
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the Commission is strongly inclined to require Uber to obtain a TCP permit in 

order to continue operating in California. As discussed elsewhere in this 

Decision, the Commission intends to open a second phase of this proceeding 

(Phase II) to consider the rules applicable to TCPs in California. In order to 

ensure the greatest possible evidentiary record, the Commission would prefer to 

leave all non-TCN issues, including Uber' s potential TCP status, to Phase II. 

However, the Commission will not allow the uncertainty regarding Uber' s 

insurance to persist during the pendency of Phase II. We require Uber to 

demonstrate to the Commission within 30 days of the issuance of this decision 

that it maintains commercial liability insurance policies providing not less than 

$1,000,000 (one million dollars) per-incident coverage for incidents involving 

vehicles and drivers in transit to or during trips arranged through the Uber app, 

the Commission reserves the right to require Uber to obtain a TCP permit 

through Commission resolution. while they are providing Uber services. The 

insurance coverage shall be available to cover claims regardless of whether an 

Uber driver maintains insurance adequate to cover any portion of the claim. 

2.2.2. TNCs Transport Passengers for Compensation 

Public Utilities Code § 5360 states in part: 

Subject to the exclusions of Section 5353, "charter-party 
carrier of passengers" means every person engaged in 
the transportation of persons by motor vehicle for 
compensation, whether in common or contract carriage, 
over any public highway in this state. 

We reject the arguments made by Lyft and SideCar that any payment for 

rides arranged through their apps is voluntary and find that current TNCs are 

engaged in the transportation of persons for compensation. Although the phrase 

"for compensation" is not defined by PU Code§ 5360, the plain-meaning 

-18-



R.12-12-011 COM/MPlfavs 

interpretation of PU Code§ 5360 in D. 69231 (June 15, 1965) informs our decision 

in this proceeding. 

In D.69231, a skate arena owner was ordered to cease and desist 

transporting passengers to his skate arena until he obtained his TCP certificate. 

While the record was unclear as to whether the owner would charge a fee for the 

proposed service, the Commission determined that even if the transportation 

was for free, "transportation furnished by business enterprises without charge is 

also 'for compensation' if the organization sponsoring the trip receives a business 

benefit."27 The Commission reiterated this interpretation in D.81805 

(August 28, 1973) where we reasoned that "it was not necessary for the staff to 

prove that respondent actually received money consideration for the 

transportation in question. It is enough that he received an economic benefit."28 

Clearly each TNC is receiving either an economic benefit or a business 

benefit. At a minimum, they are receiving increased patronage with the growth 

of their businesses. This possibility was an important factor for the Commission 

in rendering its decision in D.69231 that the skate arena owner's status was a 

TCP: "Applicant would receive a business benefit and ,compensation from the 

27 D.69231 at 409. 

28 D.69231 at 493. The Commission has reached a similar conclusion with respect to free 
service provided by PSCs, finding that the service was for compensation. (See 
Peter J. Van Loben Sels (Valley Transit Lines) v. B.J. Smith et al., copartners (Cal. Transit 
Lines), 49 Cal. P.U.C. 290 (1950); and Richard Chala v. Morris Gordon of Gordon's Outlet 
Store, et al., Decision No. 57356 in Case No. 6152 (1958), unreported. Our reasoning is 
also similar the Legislature's when it added Section 17510.1 to the Business and 
Professions Code: "As used in this article, 'sale' shall include a gift made with the hope 
or expectation of monetary compensation." Thus, a donation or a gift can still be 
considered a form of compensation. 
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increased patronage for his skate arena business resulting from the 

advertising."29 

2.2.3. TNCs Operate on a Prearranged Basis 

Unlike taxi cabs, which may pick up passengers via street hails, PU Code 

§ 5360.5 requires that charter party carriers operate on a prearranged basis. 

We find that TNCs operate on a prearranged basis. PU Code§ 5360.5 does 

not define "prearranged," and we are reluctant to impose a minimum time 

requirement as some other jurisdictions have done.30 Instead, we are guided by 

the plain meaning of "prearranged" as something arranged in advance, which 

has been our custom and practice in interpreting "prearranged" at the 

Commission. For example, our information packet for prospective TCP 

applicants says that all transportation performed by TCPs must be arranged 

beforehand, and the driver must have a completed waybill in his or her 

possession at all times during the trip.3I 

We believe TNCs satisfy the "prearranged" requirement in two ways: first, 

before a passenger can request a ride, the passenger must download the app and 

agree to the TNC service agreement. Examples can be found in the TNC written 

29 409. 

30 For example, the Washington Administrative Code requires that for-hire vehicles 
must be prearranged for at least 15 minutes. (Washington Rev. Code Section 308-83-
200.) The International Association of Transportation Regulators issued proposed 
model regulations for smartphone applications in the for-hire industry and suggested 
that the "prearranged or prearrangement" should require "a minimum of thirty (30) 
minutes between the request for transportation service and the arrival of the vehicle at 
the transportation origin location." 

31 Basic Information for passenger carriers and applicants (Rev. /28/11) issued by the 
Transportation License Section of the Commission. 
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terms of use.32 Uber makes our point clearly in its description of its service that 

"persons who use the Uber App to request prearranged transportations have sole 

discretion over whether or not to use the Uber App, if ever."33 Second, for a 

particular trip, the passenger must input information such as current location. A 

TNC driver cannot be hailed like a cab where no information is exchanged until 

the passenger enters the vehicle. As such, each TNC is offering transportation on 

a "prearranged" basis. 

Prearrangement has typically been verified through the use of a waybill. 

TCPs must possess a waybill for each ride that includes information on the 

driver's name, vehicle license plate number, and time and date when the charter 

was arranged, and similar information.34 Pursuant to more recent legislation, 

waybills may be kept in an electronic format beginning January 1, 2014.35 In 

order to comply with the applicable statutes and regulations, all TNC drivers 

must be able to prove that a ride was matched on the TNC software application 

as evidence of prearrangement. In other words, information in the software 

application must be the equivalent of an electronic waybill. 

2.2.4. The Commission Has the Jurisdiction and the Duty 
to Establish Regulations Governing the Provision 
of TNC Services 

Based on the record in this proceeding, and as the Rulemaking originally 

made clear, this Commission regulates charter party passenger carriers pursuant 

32 See Exhibits B (Uber), D (SideCar), F (Lyft), and H (Tickengo) to the Workshop brief, 
filed on April3 by TPAC. 

33 Pre-Workshop Statement, 4, filed on April3, 2013 by Uber. (Italics added.) 

34 General Order 157-D, Part 3.01. 

35 See PU Code § 5381.5. 
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to Article XII of the California Constitution and the Charter-party Carriers' Act, 

PU Code§ 5351 et seq. (the Act). Section 5360 states in part: 

Subject to the exclusions of Section 5353, "charter-party 
carrier of passengers" means every person engaged in 
the transportation of persons by motor vehicle for 
compensation, whether in common or contract carriage, 
over any public highway in this state. 

Section 5381 states in part: 

... (t)he commission may supervise and regulate every 
charter-party carrier of passengers in the State and may 
do all things ... necessary and convenient in the exercise 
of such power and jurisdiction. 

We are persuaded by the comments made by the CHP, TransForm, and to 

a certain extent Lyft. Our focus is public safety and secondarily ensuring that 

regulations reflect changing technology and ways of doing business to ensure 

that rules are in place to improve the lives of Californians. We agree with the 

CHP that a "donation" for passenger transportation service is equivalent to 

direct compensation for the service provided, which falls under the jurisdiction 

of this Commission. TransForm states in their comments in part: 

TransForm believes that all people deserve affordable, 
safe, and easy access to jobs, housing, services, and 
nature on foot, bicycle, or public transportation. 
TransForm envisions that in the future transportation 
will be redefined in terms of access and sustainability, 
and residents will be able to quickly get where they 
want to go in ways that fully meet their needs, whether 
these needs are health, happiness, saving time, or 
saving money. Our transportation system will provide 
the public with choices that amount to a system that is 
exceptional and state-of-the-art. 

TransForm believes that rideshare services have the 
potential to advance several California policy goals, 
including improving transportation access, reducing 
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greenhouse gas emissions, reducing vehicle miles 
travelled, and reducing congestion. When the 
legislature passed the landmark transportation law 
SB 375 in 2008, the legislature found that "[w]ithout 
improved land use and transportation policy, California 
will not be able to achieve the goals of AB 32," the 
Global Warming Solutions Act. The legislature also 
found that the transportation sector contributes over 
40 percent of the greenhouse gas emissions in the State 
of California, the largest of any sector, with automobiles 
and light trucks alone contributing almost 30 percent. 
The California Air Resources Board, in setting regional 
greenhouse gas reduction targets, adopted targets 
requiring each region's Sustainable Communities 
Strategy and Regional Transportation Plan to achieve 
specified reductions in the transportation sector by the 
years 2020 and 2035.36 

We agree with TransForm with respect to the above two points. 

Additionally, Lyft has been the only TNC that has acknowledged that safety is 

not only a priority, but there should also be some overarching rules and 

regulations. We applaud Lyft for its leadership in this area and we certainly 

agree with Lyft in this area. 

For the reasons discussed supra, we find that TNCs are charter-party 

passenger carriers, and therefore we will exercise our existing jurisdiction 

pursuant to Article XII of the California Constitution and the Passenger 

Charter-party Carriers' Act, PU Code §§ 5351, et seq. (the Act). Additionally, the 

Commission has very broad powers under PU Code § 701 which gives the 

Commission the ability (via a rulemaking process) to develop new categories of 

regulation when a new technology is introduced into an existing industry. In 

36 TransForm Opening Comments filed on 01/28/13 at 1. 
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this Decision, under the broad grant of authority pursuant to PU Code §§ 5381 

and 701, we create the category of Transportation Network Company (TNC) to 

accompany the existing category of TCPP Again, a TNC is defined as an 

organization, whether a corporation, partnership, sole proprietor, or other form, 

operating in California that provides transportation services for compensation 

using an online-enabled app or platform to connect passengers with drivers 

using their personal vehicles. The primary distinction between a TNC and other 

TCPs is that a TNC connects riders to drivers who drive their personal vehicle, 

not a vehicle such as a limousine purchased primarily for a commercial purpose. 

To that end, a TNC is not permitted to itself own vehicles used in its operation or 

own fleets of vehicles. 

With this definition in mind, the Commission finds that Uber (in contrast 

to UberX) is not a TNC. Uber connects riders with drivers who do not drive their 

own personal vehicle, but typically operate in town cars or limousines, which the 

driver may often as well use to transport customers for another limousine/town 

car company. As such, Uber does not meet the definition of a TNC. As 

discussed elsewhere in this Decision, the Commission intends to open a second 

phase of this proceeding (Phase II) to consider the rules applicable to TCPs in 

37 The Commission has previously developed new types of transportation services with 
unique rules relevant to that specific form of transportation. Namely, in D.97-07-063, the 
Commission "adopt[ ed] rules for a new niche form of passenger stage corporation 
(PSC) that specializes in the common carriage of infants and children ... " The 
Commission required such carriers to apply for a PSC permit, but developed a special 
set of rules applicable to these forms of transportation. D.97-07-063 stated, "This is a 
restricted class of PSC carrier not previously designated by this Commission, and 
special requirements need to be imposed on these carriers." In creating these new rules, 
the Commission relied on its broad power under § 701, and the Passenger-Stage 
Corporation provisions of the Public Utilities Code § 5351. 
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California. In order to ensure the greatest possible evidentiary record, the 

Commission would prefer to leave all non-TNC issues, including Uber' s 

potential TCP status, to Phase II. UberX, however, does meet the TNC definition 

and must apply for a TNC license. 

A company or individual wishing to provide transportation or facilitate 

transportation of passengers can choose to either get a TCP certificate/permit or 

a TNC permit.38 Further, TNCs need not apply for a certificate of public 

convenience and necessity pursuant to PU Code§ 5371. TNCs are exempted 

from this requirement, as are many charter-party carriers regulated by the 

Commission, pursuant to PU Code § 5384(b ), which authorizes the Commission 

to issue permits to passenger carrier operations who use only vehicles with 

seating capacities of under 15-passengers. TNC permits will only be granted to 

companies utilizing smart phone technology applications to facilitate 

transportation of passengers in the driver's personal vehicle. 

Within 45 days after the effective date of this Decision, the Commission's 

Safety Enforcement Division (SED) will post a TNC Application Packet on its 

website, and TNCs currently operating in California are required to file their 

TNC Applications with SED 60 days thereafter if they wish to continue 

operating. The TCP requirements are already in place, although as suggested 

supra the Commission will open a second phase to this Rulemaking to update 

those rules and regulations to ensure that safety requirements are up to date. 

Based on the record of this proceeding and the safety and other concerns 

expressed by parties, the settlement agreements that were entered into with Lyft, 

38 There is also a third choice and that is to apply for a taxicab license. 
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SideCar, and Uber, and our existing TCP rules we have created the following 

rules and regulations for all TNCs. The following rules and regulations shall be 

applied for all TNCs effective immediately: 

Safety Requirements 

a) TNCs shall maintain commercial liability insurance 
policies providing not less than $1,000,000 (one 
million dollars) per-incident coverage for incidents 
involving vehicles and drivers while they are 
providing TNC services. The insurance coverage 
shall be available to cover claims regardless of 
whether a TNC driver maintains insurance adequate 
to cover any portion of the claim.39 

b) TNC drivers shall be required to provide proof of 
both their personal insurance and the commercial 
insurance in the case of an accident. 

c) TNCs shall perform criminal background checks on 
each TNC driver before the driver begins offering 
service. In order to protect public safety, any person 
who has been convicted, within the past seven years, 
of driving under the influence of drugs or alcohol, 
fraud, sexual offenses, use of a motor vehicle to 
commit a felony, a crime involving property 
damage, and/ or theft, acts of violence, or acts of 
terror shall not be permitted to provide TNC 
services. 

d) TNCs shall institute a zero tolerance intoxicating 
substance policy with respect to drivers as follows: 

1. The TNC shall include on its website, mobile 
application and riders' receipts, 
notice/ information on the TNC' s zero-tolerance 

39 TNCs must make their certificate of insurance public and the Commission will put 
this certificate on its website. 
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policy and the methods to report a driver whom 
the rider reasonably suspects was under the 
influence of drugs or alcohol during the course of 
the ride. 

2. The website and mobile application must include 
a phone number or in-app call function and email 
address to contact to report the zero-tolerance 
complaint. 

3. Promptly after a zero-tolerance complaint is filed, 
the TNC shall suspend the driver for further 
investigation. 

4. The website and mobile application must also 
include the phone number and email address of 
the Commission's Passenger Section: 1-800-894-
9444 and CIU intake@cpuc.ca.gov. 

e) TNCs shall obtain each TNC driver's driving record 
before the driver begins providing service and 
quarterly thereafter. Drivers with convictions for 
reckless driving, driving under the influence, hit and 
run, or driving with a suspended or revoked license 
shall not be permitted to be a TNC driver. Drivers 
may have a maximum of two points on their driving 
records for lesser offenses, e.g., equipment problems, 
speeding, or child safety seat violations. 

f) TNCs shall establish a driver training program to 
ensure that all drivers are safely operating the 
vehicle prior to the driver being able to offer service. 
This program must be filed with the Commission 
within 45 days of the adoption of this decision. 
TNCs must report to the Commission on an annual 
basis the number of drivers that became eligible and 
completed the course. 

g) TNC drivers must possess a valid California driver's 
license, be at least 21 years of age, and must provide 
at least one year of driving history before providing 
TNC services. 
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h) TNCs may only use street-legal coupes, sedans, or 
light-duty vehicles including vans, minivans, sport 
utility vehicles (SUVs) and pickup trucks. 
Hatchbacks and convertibles are acceptable. 

i) TNC drivers are prohibited from transporting more 
than 7 passengers on any given ride.4o 

j) The app used by a TNC to connect drivers and 
passengers must display for the passenger: 1) a 
picture of the driver, and 2) a picture of the vehicle 
the driver is approved to use, including the license 
plate number to identify the vehicle. 

k) TNC vehicles shall not be significantly modified 
from factory specifications, e.g., no "stretch" 
vehicles. 

1) Prior to allowing each TNC driver to operate a 
vehicle, and annually thereafter, a TNC must inspect 
the driver's vehicle, or have the vehicle inspected at 
a facility licensed by the California Bureau of 
Automotive Repair, and maintain complete 
documentation of such inspections. A TNC driver's 
vehicle must, at a minimum, pass a 19 point 
inspection prior to allowing the driver to operate the 
vehicle under the TNC' s platform: 

1. Foot brakes; 

2. Emergency brakes; 

3. Steering mechanism; 

4. Windshield; 

40 If a TNC elects to carry insurance up to $1.5 million per incident for all of its drivers, 
then pursuant to PU Code§ 5391 and General Order 115-F, the TNC vehicles can 
include up to 10 people including the driver. However, no TNC driver is permitted to 
operate a bus, which is defined by California Vehicle Code § 233(b) as "a vehicle 
designed, used, or maintained for carrying more than 10 persons, including the driver, 
which is used to transport persons for compensation or profit ... " 
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5. Rear window and other glass; 

6. Windshield wipers; 

7. Headlights; 

8. Taillights; 

9. Turn indicator lights; 

10. Stop lights; 

11. Front seat adjustment mechanism; 

12. Doors (open, close, lock); 

13. Horn; 

14. Speedometer; 

15. Bumpers; 

16. Muffler and exhaust system; 

17. Condition of tires, including tread depth; 

18. Interior and exterior rear view mirrors; and 

19. Safety belts for driver and passenger(s). 

Regulatory Requirements 

For all reports identified below required to be provided by TNCs, 

the reports must be verified. Verification consists of provision of a signature of a 

corporate officer of the TNC verifying under penalty of perjury under the laws of 

the State of California that the report is accurate and contains no material 

omissions. 

a. TNCs (not the drivers) must be permitted by this 
Commission before operating as a TNC.41 

b. TNCs shall clearly disclose, on their app and 
website, that TNCs facilitate rides between 

41 There are six types of charter party carrier permits/ certificates. TNCs shall apply for 
a class P permit. 
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passengers and private drivers using their own 
personal vehicles. Additionally, the disclosure 
should state that each TNC is required to maintain 
insurance policies providing a minimum of 
$1,000,000 (one million dollars) per-incident 
coverage for incidents involving vehicles and drivers 
while they are providing TNC services. 

c. TNC drivers may only transport passengers on a 
prearranged basis. For the purpose of TNC services, 
a ride is considered prearranged if the ride is 
solicited and accepted via a TNC digital platform 
before the ride commences. TNC drivers are strictly 
prohibited from accepting street hails. 

d. TNCs shall participate in the California Department 
of Motor Vehicle's Employer Pull Notice Program to 
obtain timely notice when any of the following are 
added to a TNC driver's driving record: 

i. Convictions; 

ii. Accidents; 

iii. Failures to appear; 

IV. Driver's license suspension or revocation; and 

v. Any other action taken against the driving 
privilege. 

e. TNCs shall obtain proof of insurance from each TNC 
driver before the driver begins providing service and 
for as long as the driver remains available to provide 
service. 

f. TNCs shall allow passengers to indicate whether 
they require a wheelchair-accessible vehicle or a 
vehicle otherwise accessible to individuals with 
disabilities. 

g. One year from the effective date of these rules and 
annually thereafter, each TNC shall submit to the 
Safety and Enforcement Division a report detailing 
the number and percentage of their customers who 
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requested accessible vehicles, and how often the 
TNC was able to comply with requests for accessible 
vehicles. 

h. TNC vehicles shall display consistent trade dress 
(i.e., distinctive signage or display on the vehicle) 
when providing TNC services that is sufficiently 
large and color contrasted as to be readable during 
daylight hours at a distance of at least 50 feet. The 
trade dress shall be sufficient to allow a passenger, 
government official, or member of the public to 
associate a vehicle with a particular TNC (or licensed 
transportation provider) . Acceptable forms of trade 
dress include, but are not limited to, symbols or 
signs on vehicle doors, roofs, or grills. Magnetic or 
removable trade dress is acceptable. TNC shall file a 
photograph of their trade dress with the Safety and 
Enforcement Division. 

i. Although TNCs may provide platforms allowing 
drivers and passengers to "rate" each other, TNCs 
shall ensure that such ratings are not based on 
unlawful discrimination, and that drivers do not 
discriminate against passengers or potential 
passengers on the basis of geographic endpoints of 
the ride, race, color, national origin, religion, sex, 
disability, age, or sexual orientation/ identity. 

j. One year from the effective date of these rules and 
annually thereafter, each TNC shall submit to the 
Safety and Enforcement Division a verified report 
detailing the number of rides requested and 
accepted by TNC drivers within each zip code where 
the TNC operates; and the number of rides that were 
requested but not accepted by TNC drivers within 
each zip code where the TNC operates. The verified 
report provided by TNCs must contain the above 
ride information in electronic Excel or other 
spreadsheet format with information, separated by 
columns, of the date, time, and zip code of each 
request and the concomitant date, time, and zip code 
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of each ride that was subsequently accepted or not 
accepted. In addition, for each ride that was 
requested and accepted, the information must also 
contain a column that displays the zip code of where 
the ride began, a column where the ride ended, the 
miles travelled, and the amount paid/ donated. 
Also, each report must contain information 
aggregated by zip code and by total California of the 
number of rides requested and accepted by TNC 
drivers within each zip code where the TNC 
operates and the number of rides that were 
requested but not accepted by TNC drivers. 

k. One year from the effective date of these rules and 
annually thereafter, each TNC shall submit to the 
Safety and Enforcement Division a verified report in 
electronic Excel or other spreadsheet format 
detailing the number of drivers that were found to 
have committed a violation and/ or suspended, 
including a list of zero tolerance complaints and the 
outcome of the investigation into those complaints. 
Each TNC shall also provide a verified report, in 
electronic Excel or other spreadsheet format, of each 
accident or other incident that involved a TNC 
driver and was reported to the TNC, the cause of the 
incident, and the amount paid, if any, for 
compensation to any party in each incident. The 
verified report will contain information of the date of 
the incident, the time of the incident, and the amount 
that was paid by the driver's insurance, the TNC' s 
insurance, or any other source. Also, the report will 
provide the total number of incidents during the 
year. 

1. One year from the effective date of these rules and 
annually thereafter, each TNC shall submit to the 
Safety and Enforcement Division a verified report 
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detailing the average and mean number of hours 
and miles each TNC driver spent driving for the 
TNC. 42 

m. Upon request, drivers shall display to Commission 
or airport enforcement officers, law enforcement, or 
city or county officials a physical or electronic record 
of a ride in progress sufficient to establish that it was 
prearranged. To the extent that trip records are 
contained on electronic devices, TNC drivers are not 
required to relinquish custody of the devices in 
order to make the required display. 

n. If a passenger files a complaint against a TNC or 
TNC driver with the Commission, Commission staff 
shall have the right to inspect TNC records and 
vehicles as necessary to investigate and resolve the 
complaint to the same extent the Commission and 
Commission staff is permitted to inspect all other 
charter-party carriers. 

o. Operations at Airports. TNCs shall not conduct any 
operations on the property of or into any airport 
unless such operations are authorized by the airport 
authority involved. 

p. Similar to our regulations over limousines one-third 
of one percent of the total revenues from TNC 
services in California shall be collected by this 
Commission on a quarterly basis as part of overall 
fees. 

The Commission will convene a workshop one year after the issuance of 

this decision to hear from all stakeholders on the impacts of this new mode of 

transportation and the accompanying regulations. Workshops topics will 

42 For the requested reporting requirements, TNCs shall file these reports confidentially 
unless in Phase II of this decision we require public reporting from TCP companies as 
well. 
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include, but not necessarily be limited to, a consideration of safety, competition, 

innovation, accessibility, congestion, the California Environmental Quality Act, 

and other pollution related issues. Specifically, the Commission will be 

interested to get an update on TNCs' commercial insurance policies and how 

these policies have performed. The Commission may choose to open a new 

proceeding to update its rules based on the information learned in this 

workshop. 

TNCs that fail to adhere to these requirements may have their permits 

revoked or be otherwise subject to sanctions by the Commission. The 

Commission is authorized to conduct inspections of charter-party carriers 

including TNCs. For instance, PU Code§ 5371.5 states that: "Upon receipt of a 

complaint containing sufficient information to warrant conducting an 

investigation, the commission shall investigate any business that advertises 

limousine-for-hire or passenger charter transportation service for compensation 

in motor vehicles." Therefore, each TNC must keep records of all trips made by 

its TNC drivers. The Commission is also authorized to "cancel, revoke, or 

suspend any operating permit or certificate" if the carrier violates any of the 

provisions of the Act, provisions of the operating permit or certificate issued 

thereunder, or any order, decision, rule, regulation, direction, demand, or 

requirement established by the Commission.43 The Commission is also 

authorized to issue fines.44 

Sections 5411 to 5420 of the Act contain relevant provisions regarding 

issuing fines and penalties. In addition, the Commission has established a 

43 PU Code § 5378. 

44 See e.g., PU Code § 5378(b). 
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citation program in Resolution ALJ-187, which provides a process by which the 

Commission may issue fines, carriers may appeal fines, and the Commission 

may hold a hearing pursuant to that appeal. 

These provisions authorizing the Commission to inspect, investigate, and 

issue fines and other penalties apply in equal measure to all TNCs as they do to 

other charter-party carriers. Therefore, the Commission must have access to a 

TNC' s records whenever it requests them. 

Parties have raised a number of concerns regarding the Terms & 

Conditions used by certain TNCs, which include general disclaimers of liability. 

No Term & Condition in a TNC's Terms of Service or elsewhere, can be 

inconsistent with this decision. Nor can any Term & Condition in a TNC's Terms 

of Service be used or relied on by the TNC to deny insurance coverage, or 

otherwise evade the insurance requirements established in this decision. 

Moreover, the Terms of Service does not absolve the TNC of its responsibilities to 

comply with the stated regulations in this decision to ensure safety of the public. 

As stated earlier in this decision, the Commission will open a Phase II to consider 

updating its regulations over TCP certificate holders. Phase II will also consider 

the standard and appropriate language for Terms & Conditions for both TCP and 

TNC certificate holders. 

3. Safety 

The Commission opened this proceeding to protect public safety and 

secondarily encourage innovators to use technology to improve the lives of 

Californians. The Commission has a responsibility for determining whether and 

how public safety might be affected by these TNCs. In opening this Rulemaking, 
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the Commission wanted to assess public safety risks, and to ensure that the 

safety of the public is not compromised in the operation of TNCs. 

3.1. Comments on the Rulemaking 

As with the issue of jurisdiction a number of parties filed comments about 

the effect of TNC service on public safety. In this section we will summarize all 

the positions filed. 

The CHP asserts that it is too early to determine the effect of this type of 

service on both the passengers and public safety. It goes on to caution, however, 

that passenger transportation left unregulated unnecessarily increases the 

potential for operation of unsafe vehicles, unqualified drivers, and uninsured 

transportation drivers.45 

Luxor Cab's comments focus more on the need to keep drivers safe. Luxor 

Cab asserts that taxicab drivers have the highest risk of occupational homicide of 

all US occupations, and that this is why taxi regulators require safety equipment 

such as bullet-resistant partitions and digital security cameras, as well as crime­

prevention training for drivers.46 

The GCLA believes that the transportation technology companies can put 

the public at risk of potential dangers arising from having unregulated and 

perhaps even unlicensed drivers and unsafe vehicles providing for-hire 

transportation services without oversight or enforcement.47 

The San Francisco Airport Commission believes that lack of adequate 

liability insurance, criminal background checks, driver training and regular 

45 CHP Comments filed on 7/17/13 at 2. 

46 Luxor Cab Comments filed on 01/28/13 at 2. 

47 GCLA Comments filed on 01/28/13 at 2. 
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vehicle inspections all decrease public safety, and although some TNCs represent 

that they do all of the above, the Airport Commission is asking for regulatory 

verification.48 

The SFMT A asserts that TNCs have a negative effect on public safety 

because of a lack of regulatory oversight. The SFMTA asserts that at the state 

and local level, California regulators of taxi and limousine service protect the 

public with the following kinds of requirements: 

1. Criminal background checks of drivers; 
2. Drug and alcohol testing of drivers; 
3. DMV "pull notice" checks to enable suspension of 

drivers with new safety related moving violations; 
4. Driver training for local geography, traffic safety and 

customer service values; 
5. Vehicle age and mileage limitations; 
6. Routine, professional vehicle inspections; and 
7. Transparent pricing regulationS.49 

The San Francisco Cab Drivers Association asserts that the proliferation 

and acceptance of private vehicles and unlicensed public passenger drivers for 

hire creates a false sense of trust by the general public. Furthermore, it asserts 

that they are witnessing private vehicles being flagged down and soliciting 

passengers on the street which will result in an assault or worse, on a passenger 

or a driver, unprotected by security cameras, dispatch or a shield, and no readily 

identifiable markings on the vehicle.so 

48 San Francisco Airport Commission Opening Comments filed on 01/28/13 at 2. 

49 SFMTA Opening Comments filed on 01/28/13 at 8. 

so San Francisco Cab Association's Opening Comments filed on 01/29/13 at 2. 
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In their comments, Lyft notes that ridesharing is nothing new and has been 

occurring on a relatively large scale for many decades - from casual carpools and 

bulletin boards to more recent on-line forums -without any regulation and with 

few if any institutional safety mechanisms. Lyft goes on to say that rather than 

creating a new activity requiring scrutiny as a public safety concern, responsible 

peer-to-peer platforms such as Lyft have introduced innovative and highly 

effective institutional safety mechanisms that increase public safety over existing 

alternatives. New tools made available by modern technologies - online criminal 

background checks, mobile application photo identification, and Global 

Positioning System (GPS) positioning - can advance public safety beyond 

existing measures.51 

SideCar asserts that TNCs are mission-driven and have strong incentives 

to protect the trust and safety of their communities and the public. SideCar goes 

on to claim that its safety program and rules aim to reduce and prevent accidents 

or other incidents, and it has implemented a 10-point safety program to create a 

safe experience for drivers and riders alike. Under this safety program, all 

drivers are required to undergo thorough background checks and safety 

training.52 

United Taxicab Workers assert that TNCs provide service through non­

professional drivers of private vehicles, and since they claim that they are not 

regulated by the state or local authorities, the public can only take the word of 

the company. United Taxicab Workers go on to note that safety is the paramount 

concern in the taxi regulation and that taxis are inspected regularly and are 

51 Lyft Opening Comments filed on 01/28/13 at 4-5. 

52 SideCar Opening Comments filed on 01/28/13 at 17. 
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subject to age and mileage requirements. Furthermore, drivers receive training 

and must go through background checks prior to becoming a taxi driver. 53 

In its comments, TP AC asserts that the primary reason for regulation of the 

passenger transportation industry is the need to ensure safety. It goes on to say 

that public safety is promoted through the screening of drivers, and by ensuring 

that those who take on the responsibility of transporting passengers can be held 

accountable for their actions.54 

3.2. Discussion 

We agree that protecting and enhancing public safety is the paramount 

purpose behind regulating this industry. We initiated this Rulemaking for the 

sole purpose of determining how TNCs affect public safety. We further agree 

with the CHP, the San Francisco Airport Commission, the SFMTA, and other 

parties who have urged us to adopt safety rules and regulations that will hold 

TNCs accountable for safety. We also agree with Lyft that ridesharing is nothing 

new and has been occurring on a relatively large scale for many decades- from 

casual carpools and bulletin boards to more recent on-line forums. We note, 

however, that there is a specific exemption for the true form of ridesharing in the 

PU Code. PU Code § 5353(h) exempts: 

Transportation of persons between home and work 
locations or of persons having a common work-related trip 
in a vehicle having a seating capacity of 15 passengers or 
less, including the driver, which are used for the purpose 
of ridesharing, as defined in Section 522 of the Vehicle 
Code, when the ridesharing is incidental to another 
purpose of the driver. 

53 United Taxicab Workers Opening Comments filed on 01/29/13 at 4-5. 

54 TPAC Opening Comments filed on 02/04/13 at 6. 
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The section also states: 

This exemption does not apply if the primary purpose for 
the transportation of those persons is to make a profit. 
"Profit," as used in this subdivision does not include the 
recovery of actual costs incurred in owning and operating 
a vanpool vehicle, as defined in Section 668 of the Vehicle 
Code. 

In our view the Commission firmly believes that TNCs do not meet the 

rideshare exemption and actually are providing transportation services for 

compensation. 

Lyft and SideCar have both entered into settlement agreements with the 

Commission's Safety and Enforcement Division as stated above and have 

complied with the safety requirements in those agreements. Therefore, it is not 

entirely correct to state (as some parties have in their comments) that the public 

must only rely on the company's word. These agreements, however, are interim 

arrangements pending the conclusion of this Rulemaking. Therefore, in this 

decision we adopt strict safety regulations and guidelines that are similar in 

nature and in some cases more stringent than current and past practice in the 

transportation industry as a whole. The regulations for TNCs will require the 

company to conduct criminal background checks, establish a driver training 

program, maintain a zero-tolerance policy on drugs and alcohol, register in the 

Department of Motor Vehicle (DMV) Pull Notice program, conduct a 19-point 

car inspection, and require a one-year driving history from the driver. These 

regulations along with other requirements are stated above in the summary 

section as well as the jurisdiction section. 

Regarding the criminal background checks, we will require each TNC to 

conduct a criminal background check for each driver prior to that applicant 

becoming a TNC driver. The criminal background check must be a national 
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criminal background check including the national sex offender database. The 

criminal background check should be using the applicant's social security 

number and not just the applicant's name. Any felony criminal conviction 

within seven years prior to the date of the background check for violent crime, a 

sexual offense, a crime involving property damage, and/ or theft will make the 

applicant ineligible to be a TNC driver. 

Regarding the 19-point vehicle inspection, we require the TNC or an 

authorized third party facility licensed by the California Bureau of Automotive 

Repair to conduct the car inspections and for the TNC to maintain the record of 

such inspections in case of an audit. 

Regarding the DMV Pull Notice Program, we are aware that the California 

DMV does not currently permit TNCs to enroll non-employee drivers in the 

Employer Pull Notice Program. We are also aware that it was established to 

provide employers and regulatory agencies with a means of promoting driver 

safety through the ongoing review of driver records. An employer enrolled in 

the program is assigned a requester code. The requester code is added to an 

employee1s driver license (DL) record. When an employee1s DL is updated to 

record an action/ activity, a check is made electronically to determine if a pull 

notice is on file. If the action/ activity is one that is specified to be reported under 

the program, a driver record is generated and mailed to that employer. The 

DMV Pull Notice program allows a transportation company to monitor DL 

records of employees. This monitoring accomplishes the following: 

• Improves public safety; 
• Determines if each driver has a valid DL; 
• Reveals problem drivers or driving behavior; and 
• Helps to minimize the transportation company's liability. 
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The Commission began enrolling owner operators into this program in 

1990. We are similarly hopeful that the DMV is able to amend the requirements 

of the program to allow TNCs to participate automatically in the program once 

they have completed the other requirements for the driver to begin providing 

service. Specifically, we encourage the DMV to modify the language about 

employers being the only entity to qualify for this automatic service. We 

understand that currently TNCs can manually enter into the program, but 

automatic enrollment improves public safety in that the notification to TNCs will 

be automatic and timely. We are hoping to work with the DMV to find a 

solution that improves public safety as we have added new rules and regulations 

to allow TNCs to provide transportation services. Until the DMV Employer Pull 

Notice Program is available for use by TNCs, TNCs shall perform, prior to 

allowing a driver on the platform and quarterly thereafter, driving record checks 

through the DMV in order to ensure that drivers meet applicable requirements. 

The DMV check criteria shall provide that a user may have no more than three 

points within the preceding three years, no "major violations" (reckless driving, 

hit and run, or driving with a suspended license conviction) within the preceding 

three years, and no driving under the influence conviction within the past seven 

years. 

Regarding the accessibility plan which each TNC is required to file within 

45 days of the issuance of this decision, each plan shall include the following: 

a. A timeline for modifying apps so that they allow 
passengers to indicate their access needs, including but not 
limited to the need for a wheelchair accessible vehicle. A 
passenger should be allowed to state other access needs, 
either from a drop-down menu with room for comments or 
through a field requesting information. 
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b. A plan for how the TNC will work to provide appropriate 
vehicles for passengers who specify access needs, 
including but not limited to a plan to provide incentive to 
individuals with accessible vehicles to become TNC 
drivers. 

c. A timeline for modifying apps and TNC websites so that 
they meet accessibility standards. The relevant standard 
for web access is WCAG 2.0 AA. Guidance on accessibility 
standards for iPhone apps can be found at 
http:// developer.apple.com/library /ios/ documentation/ 
UserExperiencejConceptual/iPhone Accessibility and 
http:/ I developer.apple.com/library/ios/ documentation/ 
User Experience I Conceptual/ iPhone Accessibility /Making 
Application Accessible/Making Application 
Accessible.html. Guidance on accessibility standards for 
Android apps can be found at 
http:// developer .android.com/ training/ accessibility/ acce 
ssible-app.html. 

d. A timeline for modifying apps so that they allow 
passengers to indicate that they are accompanied by a 
service animal, and for adopting a policy that service 
animals will be accommodated. 

e. A plan for ensuring that drivers' review of customers will 
not be used in a manner that results in discrimination, 
including any policies that will be adopted and any 
monitoring that will take place by the TNC to enforce this 
requirement. 

Each aspect of the accessibility plan will be addressed in the annual reports 

required of each TNC regarding compliance, necessary improvements (if any) 

and additional steps to be taken by the TNC to ensure that there is no divide 

between service provided to the able and disabled communities. These reports 

will be served by SED on the service list for this proceeding, and input from 

interested parties will be invited. Based on SED's review of the annual reports as 

well as input from interested parties, the Commission will determine what, if 
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any, changes need to be made in the TNC business model, or new regulations 

adopted, in order to ensure that TNCs are accessible to, and do not discriminate 

against, persons with disabilities. 

4. Ridesharing 

The definition of ridesharing does not permit transportation performed for 

profit.55 Recovery of actual costs incurred only applies to vanpool vehicles, 

which is defined by the Vehicle Code as seating more than 10 passengers, but 

less than 15 passengers, including the driver. The Commission sought comment 

on whether the TNCs' business models qualify as ridesharing for the purpose of 

the PU Code § 5353(h) exemption and, with respect to its passenger carrier 

regulation, whether the Commission should recommend a broader or narrower 

definition of ridesharing than that contained in the California Vehicle Code. 

4.1. Comments on the Rulemaking 

Various parties filed comments in response to the questions asked in the 

Rulemaking. This section will summarize all the various positions. We may not 

cite every party that filed comments, but we will cite every position. 

Opening comments filed by former San Francisco Mayor Willie L. Brown 

Jr. proposes a mandatory cap on TNC driver earnings and an updated definition 

that includes this cap in the PU Code§ 5353 (f). 56 These comments further state 

that the issue for sites such as Tickengo and 511.org is that there is no clear 

definition of vehicles carrying passengers on a noncommercial enterprise basis, 

and that a clear definition of ridesharing would help eliminate confusion with 

TCPs, fill empty seats in cars, and reduce pollution and congestion while 

55 Rulemaking at 7. 

56 Comments from Willie Brown filed on 01/18/13 at 1-2. 
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lowering the cost of door-to-door transportation.57 Tickengo proposes that we 

limit the maximum share-the-expense carpool amount drivers can collect on a 

yearly basis to the American Automobile Association's (AAA) official annual 

cost of vehicle ownership (currently $8,776 per year).58 

Luxor Cab, on the other hand, asserts that the statutory definition of 

ridesharing is adequate, but what is lacking is compliance with regulations by 

unlicensed for-hire TNCs.59 Luxor Cab further comments that legitimate 

ridesharing does not include the transportation of a passenger on a trip the 

driver was not otherwise planning to take. Luxor asserts that it is the very nature 

of taxicab service that the ride is offered on demand and in accordance with the 

passenger's desired location. Finally, Luxor Cab comments that the amount of 

compensation should not determine the need for compliance with regulations, 

but rather it is the nature of the service that ought to be determinative.6o 

The SFMT A asserts that there is no reason for the Commission to change 

the definition of ridesharing under the Vehicle Code in order to accommodate 

for-profit transportation services delivered through smartphone applications. It 

further asserts that there is nothing about the 'new business model' of offering 

for-hire transportation services through the mechanism of a smartphone 

application that justifies abandoning the fundamental regulatory infrastructure 

of the transportation for-hire industry, or that changes the level of regulatory 

concern when members of the public place themselves in the care and control of 

57 Comments of Willie Brown filed on 01/18/13 at 2. 

58 Comments of Willie Brown filed on 01/18/13 at 3. 

59 Luxor Cab comments filed on 01/28/13 at 3. 

60 Luxor Cab comments filed on 01/28/13 at 3. 
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a private individual who they pay to carry them safely to their destination in a 

motor vehicle over the public right of way.61 

Lyft asserts that the Commission is reading the PU Code too narrowly and 

recommends that the Commission explicitly acknowledge and darify that: 1) a 

voluntary donation, regardless of the amount, does not constitute 

"compensation" as the term is used in§ 5360 and that 2) the "primary purpose" 

of any driver that only receives voluntary donations from riders and no other 

pay from the company operating the rideshare platform is not to make a "profit," 

as defined in§ 5353(h). Lyft also suggests that the Commission consider 

recommending that the Legislature clarify or broaden the definition of 

ridesharing. 62 

SideCar urges the Commission to clarify the rideshare exemption in 

PU Code § 5353(h) and establish a bright line "safe harbor" for ridesharing 

drivers and authentic peer-to-peer rideshare technology providers. It goes on to 

say that while the Public Utilities Code currently has no provision for the 

recovery of the costs incurred in owning and operating a vehicle, except a 

vanpool vehicle, SideCar believes that a standard should be adopted for 

ridesharing in regular passenger vehicles. 63 

The San Francisco Cab Drivers Association asserts that businesses like 

Sidecar and Lyft clearly do not qualify for exemption from charter carrier laws 

under the definition of ridesharing as defined in § 522 of the Vehicle Code. This 

transportation is not between home and work locations or of persons having a 

61 SFMTA comments filed on 01/28/13 at 9. 

62 Lyft comments filed on 01/28/13 at 7. 

63 SideCar comments filed on 01/28/13 at 11. 
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common work-related trip. The sole purpose of these trips is to convey 

passengers to their requested destination, for profit.64 

IATR asserts that while the PU Code exempts from regulation passenger 

vehicles that carry passengers on a "noncommercial enterprise basis," this term is 

not defined. It goes on to say that TNCs fail to meet the definition for 

ridesharing (as they operate outside of strictly work and home locations, and 

transport passengers on trips that are NOT incidental to the driver) and fail to 

qualify for the Commission exemption because they are operating for 

profit/ compensation.65 IATR further suggests that the definition of ridesharing 

be narrowed whereas Lyft says that the Commission is reading the definition too 

narrowly. IATR says that the Commission should act to clarify the regulatory 

exemption and to make clear that to qualify for the exemption, a driver is 

prohibited from making any profit and/ or accepting compensation. 66 

The CHP asserts that the term "ridesharing" is a term-of-art within the 

lexicon of transportation - notwithstanding the vehicle used, ridesharing is 

essentially deemed to be reserved for like-minded individuals with a 

transportation motivation incidental to another purpose and not seated in 

profit-making derived from the transportation.67 

64 San Francisco Cab Drivers Association comments filed on 01128113 at 3. 

65 IA TR Comments filed on 01 I 28 I 13 at 4. 

66 IA TR Comments filed on 01 I 28 I 13 at 5. 

67 CHP comments filed on 7117113 at 4-5. 
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4.2. Discussion 

We agree with the vast majority of the parties that filed comments that 

TNCs do not qualify for the rideshare exemption under PU Code§ 5353(h). 

PU Code § 5353(h) exempts from Commission regulation: 

Transportation of persons between home and work 
locations or of persons having a common work-related trip 
purpose in a vehicle having a seating capacity of 
15 passengers or less, including the driver, which are used 
for the purpose of ridesharing, as defined in Section 522 of 
the Vehicle Code, when the ridesharing is incidental to 
another purpose of the driver. This exemption also applies 
to a vehicle having a seating capacity of more than 
15 passengers if the driver files with the commission 
evidence of liability insurance protection in the same 
amount and in the same manner as required for a 
passenger stage corporation, and the vehicle undergoes 
and passes an annual safety inspection by the Department 
of the California Highway Patrol. The insurance filing 
shall be accompanied by a one-time filing fee of 
seventy-five dollars ($75). This exemption does not apply 
if the primary purpose for the transportation of those 
persons is to make a profit. "Profit," as used in this 
subdivision, does not include the recovery of the actual 
costs incurred in owning and operating a vanpool vehicle, 
as defined in Section 668 of the Vehicle Code.68 

68 Vehicle Code§ 522 defines "ridesharing" as "two or more persons traveling by any 
mode, including, but not limited to, carpooling, vanpooling, bus pooling, taxi pooling, 
jitney, and public transit." 

-48-



R.12-12-011 COM/MPl/avs 

Section 5353(h) provides two opportunities to qualify for the rideshare 

exemption: 

Transportation of persons between home and work locations 
or of persons having a common work-related trip purpose in a 
vehicle having a seating capacity of 15 passengers or less, 
including the driver, which are used for the purpose of 
ridesharing, as defined in Section 522 of the Vehicle Code, 
when the ridesharing is incidental to another purpose of the 
driver. 

TNCs fail to satisfy either of these requirements. 

In our review of the filings and supporting documents, there is no 

evidence that TNC drivers have a common work-related or incidental purpose 

with their passengers. Instead, drivers transport passengers entirely at the 

convenience of the passenger: 

Lyft is recruiting drivers with the following language: "Be a 
Lyft Driver" material states that" drivers are making up to 
$35/hour +choosing their own hours!"69 

Uber's service is defined as "your on-demand private 
driver."70 

SideCar offers the following pitch to its prospective drivers: 
"Drive where you want, when you want, and who you want. 
You are your own boss. Some of our SideCar drivers are 
earning $30+ per hour ."71 

InstantCab tells prospective drivers that it makes "it easy for 
customers and cab drivers to find each other. We're looking 
for drivers to help us launch and provide high quality service 
to anyone who needs a taxi. We're not a taxi company, you 

69 http:/ jwww.lyft.me/ drivers. 

70 Exhibit A, 34, Workshop Brief, filed by TPAC on April3, 2013. 

71 Exhibit C, 48, Workshop Brief, filed by TPAC on April3, 2013. 
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can work for any existing taxi company and use our app to 
find guaranteed customers."72 

Tickengo tells its prospective drivers that they can "accept any 
ride if you want to go to the same destination, or if you just 
want to help. "73 

Services provided by TNCs are thus very different from traditional, 

longstanding forms of ridesharing.74 TNCs are clearly designed to provide a car 

service for compensation. There is no requirement that there be a common 

purpose. Instead, TNCs operate as an alternative to other traditional car services. 

Several parties in comments on the proposed decision expressed concern that the 

proposed decision would, as former San Francisco Mayor Brown described in his 

comments, limit the ability of" a regular citizen [to] request a ride from a family 

member who may wish to give them a ride to the airport for free. 11 75 Similarly, 

eRideShare, which has provided an online carpool matching service since 1999, 

expressed concerns that the proposed decision would override existing statutory 

exemptions for ridesharing services.76 These concerns are ill founded. We 

reiterate that our Decision in no way impacts the exemptions in Section 5353 of 

the Public Utilities Code. To the extent that services such as Rideshare meet 

72 https:/ /instantcab.wordpress.comjjoin/. 

73 https:/ /tickengo.comjajbecomedriver/. (Italics added.) 

74 The TNCs should be contrasted with http:/ jwww.511.org, a ridesharing service 
which is managed by a partnership of public agencies led by the Metropolitan 
Transportation Commission, the California Highway Patrol, and the California 
Department of Transportation. There are no references to Terms and Conditions, 
donations, and other forms of compensation. 

75 Comments on Proposed Decision- from former San Francisco Mayor Willie L. 
Brown Jr. on 8/12/2013. 

76 Final Opening Comments of eRideShare Inc. on 08/19/2013. 
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either the "non-commercial enterprise" or rideshare exemption under Section 

5353, or other exemptions as applicable, such services would be exempt from 

Commission regulation. The Commission has never regulated the ability of a 

"regular citizen [to] request a ride from a family member who may wish to give 

them a ride to the airport for free," and nothing in the Public Utilities Code or 

our Decision would extend the Commission's jurisdictional reach to such 

lengths. Further, the Commission would again note that the basis for regulating 

TNCs is that they meet the definition of a charter-party carrier under the Public 

Utilities Code. That is, they are "engaged in the transportation of persons by 

motor vehicle for compensation."77 

We agree with SFMT A that there is no reason for the Commission to 

change the definition of ridesharing under the Vehicle Code in order to 

accommodate for-profit transportation services delivered through smartphone 

applications. Furthermore, there is nothing about the 'new business model' of 

offering transportation services for compensation through the mechanism of a 

smartphone application that justifies abandoning the fundamental regulatory 

infrastructure of the transportation for compensation industry, or that changes 

the level of regulatory concern. The underlying principal continues to be 

ensuring public safety. Regulation is the safety net that the public should rely on 

for its protection. We are not persuaded by the TNCs that would like us to create 

a regulatory gap because they are using a smartphone to facilitate transportation 

for compensation. We are, however, encouraged by the TNC' s embrace of 

77 PU Code§ 5360 (emphasis added). 

-51-



R.12-12-011 COM/MPl/avs 

technology and innovation to bring choice and convenience to the public in a 

safe manner. 

5. Transportation Access 

The Commission's authority over passenger carriers is grounded in the 

need to protect the public's safe and reliable access to California's roadways. 

Section 5352 of the Act states: 

The use of the public highways for the transportation of 
passengers for compensation is a business affected with a 
public interest. It is the purpose of this chapter to preserve for 
the public full benefit and use of public highways consistent 
with the needs of commerce without unnecessary congestion 
or wear and tear upon the highways; to secure to the people 
adequate and dependable transportation by carriers operating 
upon the highways; to secure full and unrestricted flow of 
traffic by motor carriers over the highways which will 
adequately meet reasonable public demands by providing for 
the regulation of all transportation agencies with respect to 
accident indemnity so that adequate and dependable service 
by all necessary transportation agencies shall be maintained 
and the full use of the highways preserved to the public; and 
to promote carrier and public safety through its safety 
enforcement regulations. 

PU Code § 5352 places public safety as a key goal in ensuring that the 

public enjoys full access to the roadways. In this Rulemaking the Commission 

sought comment on the ways that safety regulations may enhance or impede 

public access to the roadways. 

5.1. Comments on the Rulemaking 

Many parties filed comments in response to this issue and there were some 

that remained silent. We will summarize those positions that were submitted in 

this section. 
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Luxor Cab asserts that unlicensed for-hire carriers such as Uber, Lyft, and 

SideCar do not invest in safety equipment and crime-prevention training for 

drivers. It goes on to say that TNCs and their drivers try to compensate for the 

lack of professional safety measures by cherry-picking the customers whom they 

believe are safest to convey. Luxor Cab then cautions that the result of this type 

of cherry-picking is de facto red-lining of low-income neighborhoods and 

discrimination against customers based on drivers' profiling that may be little 

more than stereotyping according to ethnicity or disability. Luxor Cab also says 

that such practices are illegal for licensed operators because they have the effect 

of reducing public access to the roadways.78 

The CHP asserts that the Commission's oversight responsibilities relative 

to transportation access are rooted in two essential areas. First, the regulation of 

accident indemnity to ensure adequate and dependable service by transportation 

operators and preservation of full use of the highways; and secondly, to promote 

public and operator safety through enforcement regulations.79 

Perhaps the most detailed and focused comments on this issue came from 

Center for Accessible Technology (CforAT). CforAT rightly reminds us that any 

demand-response transit service must also comply with state and federal anti­

discrimination statutes, including requirements that such services be accessible 

to people with disabilities.8o 

San Francisco Cab Drivers Association asserts that they have personally 

witnessed an abundance of Lyft and other private vehicles transporting people in 

78 Luxor Cab opening comments filed on 01/28/13 at 3-4. 

79 CHP comments filed on 07/17/13 at 3. 

80 CforAT comments filed on 01/28/13 at 1-2. 
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the back seat, blocking up traffic and making illegal maneuvers, while legal 

taxicabs drive around empty. They go on to say that this adds to traffic 

congestion. Additionally, the assertion is made that a Lyft driver nearly ran into 

the individual head-on while making an illegal left turn across Van Ness Avenue 

in San Francisco onto California Street and a professional driver would not do 

that.81 

5.2. Discussion 

We agree with CforAT that TNCs must endeavor to provide equal access 

to all consumers. Because TNCs are in their infancy we cannot determine at this 

point whether equal access is being hampered. As a threshold matter, TNCs 

must do the following: 

a. TNCs shall allow passengers to indicate whether they 
require a wheelchair-accessible vehicle or a vehicle 
otherwise accessible to individuals with disabilities. 

b. One year from the effective date of these rules and 
annually thereafter, each TNC shall submit to the Safety 
and Enforcement Division a report detailing the number 
and percentage of their customers who requested 
accessible vehicles, and how often the TNC was able to 
comply with requests for accessible vehicles. Upon 
receipt this report shall be made public by the Safety 
and Enforcement Division. This report shall also 
contain a description of any instances or complaints of 
unfair treatment or discrimination of persons with 
disabilities. 

The above information will be used by the Commission to determine what, if 

any, changes need to be made to the regulations in order to ensure that TNCs 

are accessible to, and do not discriminate against, persons with disabilities. The 

81 San Francisco Cab Drivers Association comments filed on 01/29/13 at 3-4. 
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Commission also notes it currently has few provisions or protections to ensure 

equal access for passengers with disabilities under its current TCP regulations. 82 

Updating any regulations in this area, as found to be needed, may also be 

something the Commission should consider in Phase 2 of this rulemaking. 

We also agree with the CHP that the Commission must regulate TNCs to 

ensure adequate and dependable service by transportation operators and to 

promote public and operator safety. Consequently, we require TNCs to follow 

the safety and regulatory requirements stated above in section 3.2 of this 

decision. 

And we also agree with Luxor Cab that discrimination against customers 

based on drivers' profiling that may be little more than stereotyping by ethnicity, 

disability, or economic class, will not be tolerated. It is noteworthy that, 

although not a party to this proceeding, Homobiles was created to serve a 

community that may not have been adequately served by the existing 

transportation forms. According to Homobiles' website, it was formed to serve 

underserved communities who experience stress or discrimination on various 

forms of transportation for hire due to their gender or sexual identity.83 The 

Commission notes that while some parties argue that TNCs such as Lyft, UberX, 

and SideCar must be regulated either as taxi cabs or limousines in order to 

ensure nondiscrimination and public safety, Homobiles was formed to meet the 

needs of consumers whose transportation needs are not being adequately met by 

82 For instance, the Commission requires every carrier to maintain on file with the 
Commission an equipment list of all vehicles in use including whether each vehicle is 
handicap accessible. (GO 157-D, Section 4.01.) 

83 http:/ jwww.homobiles.org/terms/. 
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either taxi cabs or limousines. We applaud the founders of Homobiles for 

establishing a non-profit 501(c)(3) volunteer organization that caters to the 

underserved communities of San Francisco. 

We agree with CforAT that the Commission should be informed by the 

legacy of transit discrimination and should work to ensure that the new services 

mark a break from this problematic history. Just as it would be unacceptable to 

allow any form of transit service to operate if it were to engage in racial 

discrimination, new forms of online-enabled transit services cannot be permitted 

to exclude people with disabilities. We agree. Therefore, we direct TNCs to 

submit a plan within 90 days of the effective date of this decision to tell us how 

they plan to ensure that TNCs will avoid creating a divide between the able and 

disabled communities. TNCs must explain how they plan to provide incentives 

to individuals with accessible vehicles to become TNC drivers. Furthermore, 

TNCs should ensure accessibility accommodations for their apps and websites to 

enable the disabled public access to the same services as clients who are not 

disabled.84 

6. Insurance 

California Insurance Code§ 11580.1(b) requires that non-commercial 

vehicles have a minimum liability coverage of $15,000 for injury I death to one 

person, $30,000 for injury I death to more than one person, and $5,000 for damage 

to property. The Commission's GO 115-F requires that any charter party carrier 

vehicle with a seating capacity of seven passengers or fewer have a minimum 

84 Title III of the Americans with Disabilities Act (ADA) requires that businesses and 
nonprofit services providers make accessibility accommodations to enable the disabled 
public to access the same services as clients who are not disabled. 
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commercial coverage of $750,000. In the Rulemaking, the Commission sought 

comments on, inter alia, the insurance aspects of this new transportation model. 

For instance, if a vehicle is insured as a private vehicle, but involved in an 

incident while transporting passengers for compensation, the Rulemaking asked 

what type of coverage would the insurance offer for injuries/ damages to the 

driver, the paying passenger, and any other people or property involved in the 

incident, and whether the insurance industry had an opinion on the insurance 

coverage available for private vehicles used to transport passengers for 

compensation. 

6.1. Comments on the Rulemaking 

This Rulemaking has at least 18 parties who filed comments. No party 

claimed that TNCs should not have insurance or that liability insurance in the 

transportation business was not a key component of their business model. In this 

section we will note the PIFC's comments.8s We also note that many parties 

claimed either in their comments or during the workshop that TNCs are 

uninsured. 

In its comments, PIFC asserts that it surveyed its member insurance 

companies, finding that "the industry standard for personal auto insurance 

policy contracts is to exempt from insurance coverage claims involving vehicles 

used for transporting passengers for a charge." 86 PIFC goes on to say that in 

situations where a vehicle is insured as a private vehicle and is used to transport 

85 According to comments filed by PIFC on 01/28/13, the PIFC members 
represent six of the nation's largest insurance companies (State Farm, Farmers, 
Liberty Mutual Group, Progressive, Allstate and Mercury) which collectively write a 
majority of the personal lines of auto insurance in California. 

86 PIFC comments filed on 01/28/13 at 1-2. 

-57-



R.12-12-011 COM/MPl/avs 

passengers for a fee, no insurance coverage would exist. 87 The Commission also 

inquired about the sufficiency of the minimum liability coverage required under 

California Insurance Code§ 1158.1(b). PIFC asserts that since there would be no 

coverage for the type of situations at issue, the minimum amount of coverage 

would be irrelevant.88 Finally, with respect to California Insurance Code 

§ 11580.24, PIFC notes that the legislature encouraged car sharing programs (i.e., 

renting out one's personal vehicle to another driver), as long as the owner does 

not earn more than the annual cost of owning the vehicle from the car sharing 

program. PIFC goes on to say that in doing so, it shields private passenger car 

insurers from any liability by shifting the responsibility for coverage to the 

private vehicle ridesharing program. The PIFC notes that the issue before the 

Commission is not ridesharing, but instead it is one of using a private passenger 

vehicle in a livery service. This is clearly not covered under a standard policy; if 

an incident occurs, coverage would not exist.89 

6.2. Discussion 

We will require TNCs to maintain commercial liability insurance policies 

providing not less than $1,000,000 (one million dollars) per-incident coverage for 

incidents involving vehicles and drivers while they are providing TNC services. 

The insurance coverage shall be available to cover claims regardless of whether a 

TNC driver maintains insurance adequate to cover any portion of the claim. This 

level of liability insurance is above what the Commission currently requires of 

87 PIFC comments filed on 01/28/13 at 1-2. 

88 Id. 

89 Id. 
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TCP drivers. It is equal to the insurance that the SFMTA requires of taxicab 

companies. 

We reject the claim that Lyft, SideCar, and UberjUberX do not have 

insurance. The Commission's Safety & Enforcement Division, in entering into 

settlement agreements with these entities, made sure that each of these 

companies maintained excess liability insurance policies providing a minimum 

of $1 million per incident. We note PIFC' s comments in this Rulemaking, and 

note that, even if a TNC driver's personal insurance does not apply in the event 

of an accident, the insurance required by the Commission will apply. 

We require that each TNC file their insurance policies under seal with the 

Commission as part of applying for a license. Furthermore, the license for the 

TNC will automatically expire upon expiration of the insurance policy unless 

and until the TNC provides an updated insurance policy and applies to renew its 

license. In Phase II of this proceeding we will consider whether these policies for 

both TCP as well as TNC certificate holders should be made public and included 

in the Commission's website. 

7. Workshop Report 

As part of the Scoping Memo, parties were invited to attend a workshop to 

consider issues including but not limited to jurisdiction, safety, transportation 

access, and proposed modifications to existing rules and regulations. On 

AprillO and 11,2013, the parties attended the Commission's workshop in 

San Francisco at the Commission's offices. The workshop sessions were publicly 

noticed and open to the public. 

Two parties that we'd like to thank and extend our appreciation to for 

drafting the workshop report are TPAC and TransForm. On May 17th these 

two parties filed the Workshop Report on behalf of those parties who attended 
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the workshop.90 The Workshop Report summarizes party positions as 

articulated during the workshop. 

Most of the issues such as jurisdiction, safety, access, and the definition of 

ridesharing have already been discussed in the above sections of this decision. 

There are, however, two issues not addressed above that we will address in this 

section. 

During the workshop, Commission staff asked whether there was a third 

way to regulate TNCs that protected public safety, but also allowed innovation 

and technology to bring choice and convenience to the public. The 

SFMTA/IATR stated that the idea that there is some third way to regulate these 

TNCs is offensive to the men and women who work as regulators to protect 

public safety and access. The SFMTA/IATR pointed out that the taxi industry is 

a highly managed transportation network that requires regulations to ensure 

universal access to door to door transportation in an urban environment.91 TPAC 

stated that it believed that the Commission had inappropriately provided 

preapproval to a third-way regulatory approach via its settlement agreements 

with companies such as Uber and Lyft. TPAC stated that the third-way 

regulatory approach affected by the TNCs' settlement agreements amounted to 

the deregulation of the taxicab industry, and as such violated state law.92 

Counsel for the SFMT A and the San Francisco Airport Commission stated that 

90 TPAC, TransForm, CforAT, GCLA, Luxor Cab, IATR, PIFC, the San Francisco Cab 
Drivers Association, the San Francisco Limo Union, the San Francisco Medallion 
Association, SFMTA, The San Francisco Airport Commission, SideCar, Tickengo, Uber, 
The United Taxicab Workers, TURN, and Lyft. 

91 Workshop Report at 14. 

92 Id. 
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TNCs have presented no credible argument for a third way. The SFMTA and 

San Francisco Airport Commission stated that there are two possible regulatory 

schemes, the local system for taxicabs and the state system for charter-party 

carriers, but there is no justification for subjecting TNCs to lesser standards than 

those applicable to all other charter party carriers.93 Luxor Cab stated that the 

topic of a third way to regulate TNCs is misleading because it assumes that there 

is something new about the TNCs, when taxi companies have been using similar 

technological services for several years before the inception of Uber, Lyft, and 

SideCar.94 SideCar asserted the need for regulatory recognition of the innovative 

combination of services offered by communications platforms such as SideCar, in 

combination with noncommercial ridesharing.9s Lyft stated that, to the extent the 

Commission finds that it should regulate to protect public safety interests, it is 

supportive of a third way regulatory approach because, if applied to TNCs, the 

current regulatory scheme would create unreasonable barriers for ridesharing 

services to enter the market.96 

A second issue that was discussed during the workshops and does not 

neatly fit into any of the discussion above is the notion of fair competition among 

regulated and unregulated entities. TP AC commented that the goal of the 

Commission should be to create a fair system. They argue that where both a 

regulated system and an unregulated system exist, the natural inclination of the 

industry will be to move towards deregulation in order to avoid all of the costs of 

93 Workshop Report at 15. 

94 Id. 

95 Id. 

96 Id. 
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regulatory compliance. Consequently there will be no room left for a regulated 

industry.97 

Several parties including the SFMTA, San Francisco Airport Commission, 

TPAC, United Taxicab Workers, and the SF Cab Drivers Association contend that 

regulated taxis cannot compete with TNCs. United Taxicab Workers argue that 

to allow TNCs to exist in their current unregulated form or subject to minimal 

regulation essentially creates a race towards the bottom with negative impact on 

safety and service. These groups contended that professional drivers will be 

pushed towards the TNC business model because of lower operational costs. 

The representative from the SFMTA/IATR states that when this umegulated 

system devastates the regulated environment, no one will be left to provide safe 

and accessible door to door service to city residents and visitors.98 

7.1. Discussion 

We are not persuaded by the position taken by the SFMTA that updating 

regulation is offensive to those currently working to regulate public safety and 

access. Regulatory bodies must always look to update their rules and 

regulations in order to keep pace with time and technology. The Commission's 

goal in this Rulemaking is to strike the proper balance between safety and 

innovation, so that regulation provides a safety net that the public can rely on for 

its protection while new businesses innovate and use technology to better the 

lives of Californians. The regulations that we are adopting for TNCs are similar 

to what the SFMTA requires of taxicab drivers. Namely, we require a license for 

each TNC, require a criminal background check to be completed for each driver, 

97 Workshop Report at 26. 

98 Id. 
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require that each TNC establish a driver training program, and require liability 

insurance that is equal to what the SFMTA requires of taxicab drivers. We will 

not, however, meddle into their business model by forcing TNCs to designate 

each driver an employee or contractor. Again, our role is to protect public safety, 

not to dictate the business models of these companies. 

We reject TP AC' s allegation that a third way of regulation is the same as 

deregulation. The settlement agreements that SED entered into with three of the 

companies were a first step toward regulation. The regulations that we establish 

in this decision will ensure that safety is foundational to a TNC' s business. 

Additionally, we support choice not only for passengers, but also drivers. Going 

forward, a company may either apply for a TNC license or a TCP license with the 

Commission. 

We accept those party's comments calling for regulation of TNCs. As 

such, in this decision we exercise our existing jurisdiction pursuant to Article XII 

of the California Constitution and the Act. In this decision under the broad grant 

of authority pursuant to PU Code § 5381, we create the category of TNC to 

accompany the existing category of TCP. A company or individual wishing to 

provide transportation or facilitate transportation of passengers can choose to 

either get a TCP license or a TNC license. The TCP requirements are already in 

place, although as indicated, supra, the Commission will open a second phase to 

this Rulemaking to update those rules and regulations to ensure that safety 

requirements are up to date. 

8. Comments on Proposed Decision 

The proposed decision of Commissioner Michael R. Peevey in this matter 

was mailed to the parties in accordance with Section 311 of the Public Utilities 

Code and comments were allowed under Rule 14.3 of the Commission's Rules of 
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Practice and Procedure. Comments were filed on August 19,2013 by Tickengo, 

CforAT, SideCar, Lyft, Uber, TPAC, IATR, Los Angeles Department of 

Transportation, GCLA, TransForm, Luxor Cab, eRideshare, SFMTA, California 

Airports Council, TLPA, San Francisco Cab Drivers Association (SFCDA), United 

Taxicab Workers, SFMTA/SFO, PIFC and Consumer Attorneys of California, 

and reply comments were filed on August 26, 2013 by TP AC, Luxor Cab, United 

Taxicab Workers, Lyft, IATR, CforAT, TLPA, SFMTA/SFO, SideCar, Uber, PIFC 

andSFCDA. 

In response to comments, the proposed decision has been revised to 

further explain the definition of what constitutes a TN C. It is further noted that 

the existing exemptions under the Commission's Charter Party Carrier authority 

are not usurped by the creation of this new category. All of the existing eleven 

exemptions still apply. The proposed decision has also been revised to clarify 

what kind of a criminal background check is expected, the insurance 

requirements and what specifics should be included in the TNC plans to ensure 

accessibility. Other revisions in response to comments have been made as 

appropriate. 

9. Assignment of Proceeding 

Michael R. Peevey is the assigned Commissioner and Robert Mason III is 

the assigned ALJ in this proceeding. 

Findings of Fact 

1. The Commission opened this Rulemaking on December 20, 2012, to protect 

public safety and to encourage innovators to use technology to improve the lives 

of Californians. 

2. The Commission has a responsibility for determining whether and how 

public safety might be affected by these TNCs. 
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3. Parties filed comments in this proceeding on January 28, 2013 and reply 

comments were filed on February 11, 2013. 

4. On February 15, 2013, the Commission held a Prehearing Conference and 

on April2, 2013, the assigned Conunissioner and ALJ issued a Scoping Memo. 

5. Workshops were held on Aprilll and 12, 2013, at the Commission's 

auditorium. 

6. In the Rulemaking we referred to these companies as New Online-Enabled 

Transportation Services. We are changing the abbreviation to TNC for ease of 

use. 

7. TNCs are not just Lyft, SideCar, InstantCab, and UberX. 

8. A TNC is defined as an organization whether a corporation, partnership, 

sole proprietor, or other form, operating in California that provides prearranged 

transportation services for compensation using an online-enabled application 

(app) or platform to connect passengers with drivers using their personal 

vehicles. 

9. California law currently recognizes and regulates three modes of 

passenger transportation for compensation: taxi services, regulated by cities 

and/ or counties; and charter party carrier services, and passenger stage 

companies, regulated by the California Public Utilities Commission. 

10. It is reasonable to conclude that in recent years, the communications 

revolution in wireless service, smartphones and apps has further facilitated the 

development and adoption of passenger transportation for compensation, to a 

point where passengers seeking rides are readily connected with drivers willing 

to provide rides in private vehicles. 

11. It is reasonable to conclude that current TNCs are providing passenger 

transportation for compensation. 
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12. TNCs do not fit neatly into the conventional understandings or statutory 

definitions of either taxis or limousines, but that does not mean that this 

Commission's responsibility to public safety in the transportation industry 

should be ignored and/ or left for individual companies to dictate. 

13. TNCs operate on a prearranged basis because 1) before a passenger can 

request a ride, the passenger must download the software application, provide 

identification information and agree to the TNC service agreement, and 2) for a 

particular trip, the passenger must input information regarding current location, 

and finally 3) a TNC driver cannot be hailed on the street similar to a taxicab 

where no information is shared until the passenger enters the vehicle. 

14. In order to comply with the applicable statutes and regulations, all TNC 

drivers must be able to prove that a ride was matched on the TNC software 

application as evidence of prearrangement. 

15. The California DMV does not currently permit TNCs to enroll non­

employee drivers in the Employer Pull Notice Program. Until the DMV 

Employer Pull Notice Program is available for use by TNCs, TNCs should 

perform, prior to allowing a driver on the platform and quarterly thereafter, 

driving record checks through DMV in order to ensure that drivers meet 

applicable requirements. The DMV check criteria shall provide that a user may 

have no more than 3 points within the preceding 3 years, no "major violations" 

(reckless driving, hit and run, or driving with a suspended license conviction) 

within the preceding 3 years, and no driving under the influence conviction 

within the past 7 years. 

16. It is reasonable to conclude that TNCs are charter party passenger carriers, 

and therefore we will exercise our existing jurisdiction over these services 
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pursuant to Article XII of the California Constitution and the Passenger 

Charter-party Carriers' Act, PU Code § 5351 et seq. 

17. It is reasonable to exercise this Commission's broad grant of authority 

pursuant to PU Codes §§ 5381 and 701 to create the category of TNC to 

accompany the existing category of TCP. A company or individual wishing to 

provide transportation or facilitate transportation of passengers can choose to 

either get a TCP license or a TNC permit. 

18. The definition of ridesharing does not permit transportation performed for 

profit. 

19. Recovery of actual costs incurred only applies to vanpool vehicles, which 

is defined by the Vehicle Code as seating more than 10 passengers, but less than 

15 passengers, including the driver. 

20. It is reasonable to conclude that TNCs do not qualify for the rideshare 

exemption under PU Code § 5353(h), because § 5353(h) provides 

two opportunities to qualify for the rideshare exemption: either the 

transportation must have a common work-related purpose; or the transportation 

must be incidental to another purpose of the driver. TNCs fail to satisfy either of 

these requirements. 

21. Pursuant to PU Code§ 5352 the Commission's authority over passenger 

carriers is grounded in the need to protect the public's safe and reliable access to 

California's roadways. 

22. PU Code § 5352 positions public safety as a key goal in ensuring that the 

public enjoys full access to the roadways. 

23. The primary distinction between a TNC and other TCPs is that a TNC 

connects riders to drivers who drive their personal vehicle, not a vehicle such as 

a limousine purchased primarily for a commercial purpose. 
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24. A TNC shall not be permitted to accept street hails. 

25. A TNC is not permitted to itself own vehicles used in its operation or own 

fleets of vehicles. With this definition in mind, the Commission finds that Uber 

(in contrast to UberX) is not a TNC. 

26. Uber connects riders with drivers who do not drive their own personal 

vehicle, but typically operate in town cars or limousines, which the driver may 

often as well use to transport customers for another limousine/town car 

company. 

27. In order to ensure the greatest possible evidentiary record, the 

Commission would prefer to leave all non-TNC issues, including Uber' s 

potential TCP status, to Phase II. 

28. The Commission will not allow the uncertainty regarding Uber' s 

insurance to persist during the pendency of Phase II.Uber should be required to 

demonstrate to the Commission within 30 days of the issuance of this decision 

that it maintains commercial liability insurance policies providing not less than 

$1,000,000 (one million dollars) per-incident coverage for incidents involving 

vehicles and drivers while they are providing Uber services. The insurance 

coverage shall be available to cover claims regardless of whether an Uber driver 

maintains insurance adequate to cover any portion of the claim. 

29. UberX does meet the TNC definition and should apply for a TNC license. 

30. In this decision we will require TNCs to maintain commercial liability 

insurance policies providing not less than $1,000,000 (one million dollars) per­

incident coverage for incidents involving vehicles and drivers while they are 

providing TNC services. The insurance coverage shall be available to cover 

claims regardless of whether a TNC driver maintains insurance adequate to 

cover any portion of the claim. 
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31. The criminal background check must be a national criminal background 

check including the national sex offender database. The criminal background 

check should be using the applicant's social security number and not just the 

applicant's name. Any felony criminal conviction within seven years prior to the 

date of the background check for violent crime, a sexual offense, a crime 

involving property damage, and/ or theft will make the applicant ineligible to be 

a TNC driver. 

32. The Commission is authorized to conduct inspections of charter-party 

carriers which will now include TNCs. For instance,§ 5371.5 of the Act states 

that: "Upon receipt of a complaint containing sufficient information to warrant 

conducting an investigation, the commission shall investigate any business that 

advertises limousine-for-hire or passenger charter transportation service for 

compensation in motor vehicles." 

33. The Commission is also authorized to issue fines pursuant to PU Code 

§ 5378(b). 

34. PU Code § 5411 to 5420 of the Act contain relevant provisions regarding 

issuing fines and penalties. These provisions allow the Commission to issue 

fines to carriers who have violated one or more provisions of the California 

Public Utilities Code. In addition, the Commission has established a citation 

program in Resolution ALJ-187. 

35. The Commission's purpose in this Rulemaking is to ensure that regulation 

is the safety net that the public relies on for its protection and secondarily 

encouraging innovation and utilization of technology to better the lives of 

Californians. 

36. No Term and Condition in a TNC's Terms of Service or elsewhere, can be 

inconsistent with this decision's commercial liability insurance requirements for 
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TNCs. Nor can any Term and Condition in a INC's Terms of Service be used or 

relied on by the TNC to deny insurance coverage, or otherwise evade the 

insurance requirements established in this decision. 

37. The Commission will open a Phase II to consider updating its regulations 

over TCP certificate holders. Phase II will also consider the standard and 

appropriate language for Terms & Conditions for both TCP and TNC certificate 

holders. 

Conclusions of Law 

1. The Federal Telecommunications Act of 1996 and recently adopted 

California legislation (Senate Bil11161 authored by Senator Alex Padilla) limit 

California's ability to regulate IP-enabled services, but they do not prevent 

California from regulating passenger transportation over public roadways. 

2. TNCs are not providers of IP-enabled services and are not exempt from 

our jurisdiction. 

3. To date neither the FCC, nor a court of higher jurisdiction, has ruled that 

this Commission, or any other state commission, is precluded by the Federal 

Telecommunication Act of 1996 from regulating TNCs. 

4. The Commission regulates charter party passenger carriers pursuant to 

Article XII of the California Constitution and the Passenger Charter-party 

Carriers' Act, PU Code, §§ 5351, et seq. Section 5360 states in part: 

Subject to the exclusions of Section 5353, "charter-party carrier 
of passengers" means every person engaged in the 
transportation of persons by motor vehicle for compensation, 
whether in common or contract carriage, over any public 
highway in this state. 

Section 5381 states in part: 

... (t)he commission may supervise and regulate every 
charter-party carrier of passengers in the State and may do all 

-70-



R.12-12-011 COM/MP1/ avs 

things ... necessary and convenient in the exercise of such 
power and jurisdiction. 

5. The Commission has very broad powers under PU Code § 701 which 

suggests that the Commission has the ability (via a rulemaking process) to 

develop new categories of regulation when a new technology disrupts an 

existing industry. 

6. We find that TNCs are charter party passenger carriers, and therefore we 

will exercise our existing jurisdiction pursuant to Article XII of the California 

Constitution and the Passenger Charter-party Carriers' Act, PU Code § 5351 

et seq. (the Act). In this decision, under the broad grant of authority pursuant to 

PU Codes § 5381 and 701, we create the category of TNC to accompany the 

existing category of TCP. 

7. Section 5353(h) provides two opportunities to qualify for the rideshare 

exemption: Transportation of persons between home and work locations or of 

persons having a common work-related trip purpose in a vehicle having a 

seating capacity of 15 passengers or less, including the driver, which are used for 

the purpose of ridesharing, as defined in § 522 of the Vehicle Code, when the 

ridesharing is incidental to another purpose of the driver. 

8. PU Code § 5353(h) exempts transportation of persons between home and 

work locations or of persons having a common work-related trip in a vehicle 

having a seating capacity of 15 passengers or less, including the driver, which are 

used for the purpose of ridesharing, as defined in § 522 of the Vehicle Code, 

when the ridesharing is incidental to another purpose of the driver. 

9. The section also states the exemption does not apply if the primary 

purpose for the transportation of those persons is to make a profit. "Profit," as 
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used in this subdivision does not include the recovery of actual costs incurred in 

owning and operating a vanpool vehicle, as defined in§ 668 of the Vehicle Code. 

10. Current TNCs do not fulfill the rideshare exemption and actually are 

providing transportation services for compensation. 

11. PU Code§ 5352 positions public safety as a key goal in ensuring that the 

public enjoys full access to the roadways. 

ORDER 

IT IS ORDERED that: 

1. Transportation Network Companies shall follow the safety and regulatory 

requirements as detailed in Section 2.2.4 of this decision. 

2. All reports required by this decision to be submitted by Transportation 

Network Companies must be verified by the provision of a signature of an officer 

of the corporation stating under penalty of perjury under the laws of the State of 

California that the report is accurate and contains no material omissions. 

3. Each Transportation Network Company (TNC) (not the driver) must have 

a license with this Commission. There are six types of charter party carrier 

permits/ certificates. TNCs shall apply for a class P permit. 

4. Each Transportation Network Company (TNC) is required to conduct a 

criminal background check for each driver prior to that applicant becoming a 

TNC driver. The criminal background check must be a national criminal 

background check including the national sex offender database. The criminal 

background check must use the applicant's social security number and not just 

the applicant's name. Any felony criminal conviction within seven years prior to 

the date of the background check for driving under the influence of drugs or 

alcohol, fraud, use of a motor vehicle to commit a felony, a violent crime or act of 
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terror, a sexual offense, a crime involving property damage, and/ or theft will 

make the applicant ineligible to be a TNC driver. 

5. We require the Transportation Network Company (TNC) or an authorized 

third party facility licensed by the California Bureau of Automotive Repair to 

conduct and ensure that each vehicle passes a 19-point vehicle inspection prior to 

allowing a vehicle to be driven as part of the TNC' s service, and annually 

thereafter, and for the TNC to maintain the record of such inspections in case of 

an audit. 

6. We require TNCs to maintain commercial liability insurance policies 

providing not less than $1,000,000 (one million dollars) per-incident coverage for 

incidents involving vehicles and drivers while they are providing TNC services. 

The insurance coverage shall be available to cover claims regardless of whether a 

TNC driver maintains insurance adequate to cover any portion of the claim. This 

insurance requirement shall be disclosed on each TNC' s app and website. 

7. Until the Department of Motor Vehicle (DMV) Employer Pull Notice 

Program is available for use by Transportation Network Companies (TNC), 

TNCs shall perform, prior to allowing a driver on the platform and quarterly 

thereafter, driving record checks through the DMV in order to ensure that 

drivers meet applicable requirements. The DMV check criteria shall provide that 

a user may have no more than 3 points within the preceding 3 years, no "major 

violations" (reckless driving, hit and run, or driving with a suspended license 

conviction) within the preceding 3 years, and no driving under the influence 

conviction within the past 7 years. 

8. Drivers for Transportation Network Companies are prohibited from 

accepting street hails from potential passengers. 
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9. This decision orders a second phase to this proceeding to review the 

Commission's existing regulations over limousines and other charter party 

carriers in order to ensure that these rules have kept pace with the needs of 

today's transportation market, and that the public safety rules are up to date. In 

addition, the second phase will consider the potential impact of any legislative 

changes that could affect our ability to regulate the Transportation Network 

Company industry. 

10. The Commission will convene a workshop one year after the issuance of 

this decision to hear from all stakeholders on the impacts of this new mode of 

transportation and accompanying regulations. Workshops topics will include, 

but not necessarily be limited to, a consideration of safety, competition, 

innovation, accessibility, congestion, the California Environmental Quality Act, 

and other pollution related issues. 

11. Transportation Network Companies must submit a plan within 90 days of 

the issuance of this decision to the Safety and Enforcement Division to explain 

how they plan to ensure that this new form of transportation service does not 

create a divide between the able and disabled communities. 

12. Within 45 days after the effective date of this Decision, the Commission 

will post a Transportation Network Company Application Packet on its website, 

and Transportation Network Companies currently operating in California must 

file their Transportation Network Company Applications with the Safety and 

Enforcement Division 60 days thereafter if they wish to continue operating. 

13. Uber is required to demonstrate to the Commission within 30 days of the 

issuance of this decision that it maintains commercial liability insurance policies 

providing not less than $1,000,000 (one million dollars) per-incident coverage for 

incidents involving vehicles and drivers while they are providing Uber services. 
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The insurance coverage shall be available to cover claims regardless of whether 

an Uber driver maintains insurance adequate to cover any portion of the claim. 

14. UberX meets the Transportation Network Company (TNC) definition and 

must apply for a TNC license. 

15. No Term and Condition in a TNC's Terms of Service or elsewhere, can be 

inconsistent with this decision. Nor can any Term and Condition in a TNC's 

Terms of Service be used or relied on by the TNC to deny insurance coverage, or 

otherwise evade the insurance requirements established in this decision. 

16. Taxicab Paratransit Association of California's motion to compel discovery 

is denied without prejudice. 

17. Rulemaking 12-12-011 remains open. 

This order is effective today. 

Dated September 19, 2013, at San Francisco, California. 

MICHAEL R. PEEVEY 
President 

MICHEL PETER FLORIO 
CATHERINE J.K. SANDOVAL 
MARK J. FERRON 
CARLA J. PETERMAN 

Commissioners 
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Is Ridesharing Safe? 
BY MATTHEW FEENEY 

EXECUTIVE SUMMARY 

ideshare companies Uber and Lyft are fac­

ing predictable complaints as they con­

tinue to grow. Many of these complaints 

concern safety, with some in the taxi 

industry claiming that ride sharing is less 
safe than taking a traditional taxicab. 

Ridesharing safety worries relate to the well-being of 

drivers, passengers, and third parties. In each of these 
cases there is little evidence that the sharing economy 

services are more dangerous than traditional taxis. In 

fact, the ridesharing business model offers big safety 
advantages as far as drivers are concerned. In particular, 

ridesharing's cash-free transactions and self-identified 

customers substantially mitigate one of the worst risks 
associated with traditional taxis: the risk of violent 

crime. 

Matthew Feeney is a policy analyst at the Cato Institute. 

An analysis of the safety regulations governing vehicles 

for hire does not suggest that ridesharing companies 

ought to be more strictly regulated. It does highlight, 

however, that in many parts of the country lawmakers 

and regulators have not adequately adapted to the rise of 

ridesharing, which fits awkwardly into existing regulatory 

frameworks governing taxis. 
There will be many real and substantive issues to sort 

out as the rideshare industry continues to develop. In 

particular, heavily regulated taxi drivers have a valid point 

when they complain that they have to compete on an 
unlevel playing field with less regulated rideshare compa­

nies. But the appropriate response to this problem is to 
rationalize and modernize the outdated and heavy-handed 

restrictions on taxis-not to extend those restrictions to 

ride sharing. 
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' 'In the United 
States cease 
and desist 
orders have 
been issued 
to Uberand 
Lyft, which 
have faced 
pressure to 
conform to 
regulations 
designed for 

taxis.'' 

INTRODUCTION 

The rise of the so-called "sharing economy," 
in which customers and service providers inter­
act in a peer-to-peer marketplace facilitated by 
the Internet, has been accompanied by predict­
able complaints both in the United States and 
abroad. While the sharing economy has proven 
popular in a variety of fields such as transporta­
tion, accommodation, and cuisine, it remains 
hampered in many jurisdictions across the 
world by outdated regulations and political op­
position from established competitors. 

In the case of sharing economy companies 
Uber and Lyft,' both of which offer ridesharing 
services via their smartphone apps, taxi com­
panies have taken steps to block their growth, 
while some legislators and regulators have at­
tempted to craft new rules aimed at regulating 
ridesharing. In the United States cease and de­
sist orders have been issued to Uber and Lyft, 
which have faced pressure to conform to regu­
lations designed for taxis. The two companies 
have also both been the subjects of protests 
held by taxi drivers, who claim that Uber and 

Lyft are unfairly flouting existing regulations. 
While companies like Lyft, Uber, and other 

players in the sharing economy have been fac­
ing resistance, some investors have indicated 
that they believe these innovators are here to 
stay. Uber, for example, has enjoyed a multi­
billion dollar valuation since June 2014.
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However, critics claim that rideshare com­

panies, by ignoring existing regulations, enjoy 
an unfair competitive advantage over their 
regulated competitors in the taxi industry. 
Furthermore, they argue that the absence of 
effective ridesharing regulation threatens not 
only competitors but consumers as well. 

In particular, they claim that peer-to-peer 
ridesharing is less safe than traditional taxi 

service. ''l\..11 of these components-primary 
commercial auto liability insurance coverage, 
criminal background checks that involve the 

use of fingerprinting and are conducted by 
public entities, vehicle inspections that make 

certain that the vehicle is held to a certain 

cost somewhere between 35% and 40% of all 
of a typical taxi company's operating costs," 
says Dave Sutton, spokesperson for Who's 
Driving You?, a national anti-ridesharing cam­
paign backed by the taxi industry. "These com­
panies are skirting all of these costs, and it's 
how they're able to provide cheaper service. 
People love cheaper service, but it comes at an 
absolute cost and risk to the community."3 

These claims about the safety of rideshar­
ing relate to the well-being of both drivers and 
passengers, as well as third parties who might 
suffer personal injury or property damage in 
accidents involving ride sharing vehicles. In all 
of these cases, however, there is little evidence 
that the sharing economy services are more 
dangerous than traditional taxis. Indeed, the 
ridesharing business model offers big safety 
advantages as far as drivers are concerned. 
That said, there are legitimate concerns about 
how ridesharing is insured, which will need to 
be sorted out as the new industry continues to 
develop. Overall, however, concerns about the 
safety risks of ridesharing are overblown-not 
terribly surprising, as they are being trumpet­
ed most loudly by industry groups with a big 
financial stake in maintaining the heavily regu­
lated status quo. 

SAFETY FOR DRIVERS 

Uber (originally called UberCab) launched 
in San Francisco in 2010. Its original black car 
service uses professional drivers with chauf­
feur's licenses and commercial liability insur­
ance. In 2012 the company introduced a new 
peer-to-peer ridesharing service, UberX, which 
allows any car owner who passes Uber's back­
ground checks to use Uber's app to pick up 
passengers. As of September 2014 the company 
operated in over 200 different cities in 45 coun­
tries around the world. 

Lyft introduced its peer-to-peer rideshar­

ing service in 2012 and currently operates in 
more than 65 U.S. cities. Cars offering rides 

through Lyft can often be identified by a furry 
pink mustache on the front grill, which Lyft 

standard, drug testing-cost money, and they drivers are encouraged to attach. 



Any discussion of the relative safety of ride­
sharing versus traditional taxis should begin 
with the drivers, who historically have borne 
the greatest safety risks associated with rides 
for hire. In particular, taxi drivers face an un­
usually high risk of being victimized by crime. 
According to data from the Census of Fatal 
Occupational Injuries gathered by the Bureau 
of Labor Statistics (BLS), the occupational fa­
tal injury rate (which includes homicides) of 
taxi drivers and chauffeurs ranged from 14.7 

per 100,000 to 19.7 per 100,000 between 
2006 and 2012-many times higher than the 
rate of all workers (see Figure r). 4 

The BLS's Census of Fatal Occupational 
Injuries shows that homicides make up a sig­
nificant portion of total work-related taxi ser­
vice deaths (See Figure 2). Between 2003 and 
2012 homicides accounted for between 56 per­
cent (in 2005) and So percent (in 2003) of all 
work-related deaths in the taxi industry.5 Taxi 
drivers also face an unusually high risk of non­
fatal violent assaults. 

Why are taxi drivers so vulnerable? First, 
they often carry cash, which criminologist 

Figure 1 

Marcus Felson has called "the mother's milk 
of crime."6 Second, their job consists of giv­
ing rides to anonymous strangers: "picking up 
hitchhikers" is how James Szekely, director of 
the International Taxi Driver's Safety Council, 
describes driving a cab.7 It is therefore unsur­
prising that taxis make such inviting targets 
for robberies. 

Uber and Lyft rides, by contrast, are no­
table for tWo reasons: no cash ever changes 
hands, and passengers are not anonymous. 
These important differences remove major in­
centives for violent assaults and furthermore 
ensure that any Uber or Lyft passenger who 
commits a crime during a ride will be easier to 
apprehend. 

When a customer opens an Uber or Lyft 
account, she enters her credit card informa­
tion and the credit card details are linked to 
the ~ustomer's account. Uber and Lyft trans­
actions are made automatically at the end of 
trips; no cash is needed to pay fares. 

The introduction of electronic payment 
mechanisms has a proven track record of re­
ducing crime. In a March 20i4 working pa-

Taxi Driver and Chauffeur Fatal Occupational Injury Rate vs. Total Fatal 
Occupational Injury Rate 
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''Uberand 
Lyftrides, 
by contrast, 
are notable 
for two 
reasons: 
no cash ever 
changes 
hands, and 
passengers 
are not anony-
mous.,, 
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''E . xpenences 
such as Nuzzi's 
highlight 
the fact that 
Uber's 
platform can 
allow for 
drivers to 
exhibit 
unacceptable 
and disturbing 

behavior.'' 

Figure 2 
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l?er for the National Bureau of Economic 
Research, researchers examined the effect 

of delivering welfare payments via debit card 
instead of paper checks in Missouri as part 
of the Electronic Benefit Transfer (EBT) pro­

gram. The pilot programs began in mid 1997. 
According to the researchers' estimates "the 

overall crime rate decreased by 9.8 percent in 
response to the EBT.;,g 

It is increasingly common for taxis to ac­
cept credit cards, and it can be reasonably as­
sumed that if this trend continues the number 
of taxi drivers who are the victims of violent 
crime will decrease. However, even if it were 
the case that every taxi accepted credit cards, 
the drivers would still not have the significant 
safety advantage Uber and Lyft drivers enjoy 
knowing the identity of their passengers. 

PASSENGERS' PRIVACY CONCERNS 

While it is the case that rideshare drivers 

enjoy an advantage over taxi drivers in know­
ing some of their passengers' personal infor­

mation, this feature has raised privacy con­
cerns. In March 2014 Olivia Nuzzi, a reporter 

for The Daily Beast, wrote that at the end of an 

Uber ride the driver showed her a photo he 
had taken of her before the ride began. 9 This 

driver emailed Nuzzi and The Daily Beast after 
Uber deactivated him. Nuzzi also reported 
that another Uber driver in New York City 
had contacted one of her friends via Face­
book.10 The driver asked the friend whether 
Nuzzi was single. Uber representatives have 
claimed that its drivers are required to record 
passengers' first and last names on a trip re­
cord in order to comply with New York City's 
Taxi and Limousine Commission (TLC) regu­
lations. 11 However, the TLC denies that such 
personal information has ever been required 

when reporting trip data. 12 

Experiences such as Nuzzi's highlight the 
fact that Uber's platform can allow for drivers 
to exhibit unacceptable and disturbing behav­
ior. However, Uber and Lyft passengers rate 
drivers at the end of trips, which allows for 
quick feedback from customers. The ability 
rideshare passengers have to report a driver's 

behavior quickly via a rating system (as Nuzzi 
did) is an improvement over many of the pro­

cesses in place for reporting bad taxi drivers. 
Privacy worries relating to Uber concern 

not only the company allowing drivers to ac-



cess the names of passengers, but also its 
tracking of users' locations. In September 

2014 venture capitalist Peter Sims wrote about 
how someone he barely knew was able to track 
his location while he was in an Uber SUV in 
New York City by looking at a screen that was 
on display at Uber's Chicago launch party. 13 

The screen showed the real-time locations of 
New York City "known people" using Uber. 

In November 2014 Uber announced that 
it was investigating Josh Mohrer, an Uber 
New York executive, after he reportedly told 
a BuzzFeed reporter that he had been "track­
ing" her during her Uber ride to Uber's New 
York headquarters. 14 The reporter never gave 
Mohrer permission to track her location. 
Uber claimed that Mohrer's use of its "God 
View" tool, which allows corporate employees 
to view the location ofUber vehicles and those 
requesting rides, was in violation ofUber's pri­
vacy policy.15 In the wake of this news, Uber 
announced that it would be improving its pri­
vacy policy with help from the law firm Hogan 
Lovells. 16 Uber also disciplined Mohrer fol­
lowing its investigation.1
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News of how Uber and some Uber drivers 
use passengers' data has been unsettling. That 
Uber is working on improving its privacy pol­
icy is a welcome development, but it remains 
to be seen whether the company will learn 
from its past mistakes and implement changes 
that will adequately address legitimate privacy 
concerns. What is clear is that Uber, like other 
rideshare companies, has an enormous finan­
cial incentive to do the right thing. Unlike 
traditional taxi companies that often enjoy a 
legally protected monopoly, rideshare compa­
nies face plenty of competition. Accordingly, 
if they don't meet their customers' reasonable 
expectations of privacy, they wilJ pay for their 
failure in the marketplace. 

SCREENING DRIVERS 

Rideshare drivers can pose other risks to 

passengers besides violating their privacy 

and stalking them. They can be rude or even 
violent, and they can be dangerous behind the 

wheel. Indeed, with Uber and Lyft's growing 
popularity has come a steady trickle of reports 
of their drivers behaving badly. Are ride sharing 
passengers taking their lives into their hands 
with poorly vetted and potentially dangerous 
drivers? 

In July 2014 a man accused an Uber driver 
in Washington, D.C., of kidnapping him and 
his colleagues and speeding away from a taxi 
inspector before coming to a stop on an exit 
ramp. Uber deactivated the driver. 18 

In June 2014 an UberX driver in San Fran­
cisco who already had a drug-related charge 
and conviction was charged with two misde­
meanor battery counts after allegedly assault­
ing a passenger in November 2013. One of the 
battery counts was related to a fight with an 
UberX passenger. Uber deactivated the driver, 
and an Uber spokesman said that the company 
would leave the matter to the criminal justice 

system.19 

In January 2014 footage emerged of what 
appears to be a Lyft driver in San Francisco 

punching a pedestrian in November 2013.
20 

The driver claimed that he was not working 
for Lyft at the time of the incident. Similarly, 
after an UberX driver hit and killed a 6-year­
old girl in San Francisco on New Year's Eve 
in 2014, his attorneys claimed that he was be­
tween fares at the time of the incident. 21 Uber 
likewise claimed that he was not working for 
Uber at the time of the accident.22 

It is inevitable that, among a large and grow­
ing group of rideshare drivers, some of them 
will turn out to be bad apples. Traditional taxi 
drivers sometimes have run-ins with the law 
as well. The operative question is: Are Uber 
and Lyft taking proper precautions to protect 
their passengers' safety? Are they screening 
their drivers adequately? 

Uber requires that an applicant driver have 
none of the following on his or her record over 
the past seven years: hit and runs, fatal acci­
dents, reckless driving, violent crimes, sexual 
offenses, gun-related violations, resisting or 

evading arrest, driving without insurance, or 
"DUI or other drug-related violations or se­
vere infractions."2

3 
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''Th . e operative 
question is: 
Are Uberand 
Lyfttaking 
proper 
precautions to 
protect their 
passengers' 

safety?'' 
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''Uber's and 
Lyft's 
background 
check 
requirements 
are stricter 
than the 
screerung 
requirements 
for many 
American taxi 
drivers.'' 

Lyft requires that no driver have a DUI or 
drug-related violation or an "extreme" infrac­
tion (such as a hit and run or felony) on record 

in the past seven years. 24 Lyft also requires 
that applicants have no more than three mov­
ing violations and no major violations (driving 
on a suspended license, driving ZI+ mph over 
the speed limit) in the past three years. Any 
applicant with a record of violent crimes, felo­
nies, sexual offenses, theft, property damage, 
or drug-related offenses in the past seven years 
of address history is prohibited from being a 
Lyft driver.25 

These requirements are often more strict 
than those imposed on taxi drivers in some of 
America's most populous cities. 

In Chicago a successful chauffeur license 

applicant cannot have been found guilty of a 
"forcible felony"26 or have been discharged 
for serving a sentence imposed for a "forcible 
felony'' for five years before the application.27 

Nor can the applicant have been on parole or 
under another noncustodial supervision re­
lated to a forcible felony within five years. The 

five-year requirement applies not only to forc­
ible felonies but also to a range of other crimes 

including sexual abuse and drunk driving.28 

Taxi cab driver applicants in Philadelphia 
cannot have been convicted of a felony in the 
five years prior to the application.29 In San 
Jose, the chief of police or the Appeals Hear­
ing Board may reject a taxicab driver permit 
applicant who within five years of the applica­
tion has committed an act of violence, dishon­
esty, or fraud.3° 

San Diego regulations state a for-hire driv­
er's identification card shall not be issued to 
anyone who has been released from prison af­
ter serving time for a violent crime or theft in 
the five years before the applicationY 

Thus, Uber's and Lyft's background check 
requirements are stricter than the screening 
requirements for many American taxi drivers. 
It is the national norm for there to be a five­
year window for felonies in the taxi industry.F 

When it comes to driving while intoxicat­

ed, Uber and Lyft are also stricter than their 
traditional competitors in some of America's 

most populous cities. Here again, both Uber 
and Lyft look at the past seven years in screen­

ing rideshare driver applicants for DUI con­
victions. Any convictions during that period 
are disqualifying. 

According to the Philadelphia Parking Au­
thority, ''A {taxi and limousine} Driver's Cer­
tificate shall not be issued to an individual who 
has been convicted of DUI within the past 
three (3) years."33 San Diego regulations state 
that a for-hire vehicle driver's identification 
card will not be issued to any applicant who 
was convicted of drunk driving five years be­
fore the processing of the application.J4 

The Dallas City Code states that a taxi 
driver's license will not be issued to an appli­
cant "convicted of, or discharged by probation 
or deferred adjudication for, driving while in­
toxicated" within the past 12 months or more 
than once in the past five years.35 

San Jose's Municipal Code states that the 
chief of police or the Appeals Hearing Board 
may reject a taxicab driver's permit applica­
tion if the applicant "has been convicted of 
reckless driving or driving under the influence 
of any drug or intoxicating liquor, regardless of 
whether the incident resulted in bodily injury 
or death" in the five years before the applica­
tion.36 

In Los Angeles, a taxi driver permit appli­
cant not considered a previously permitted 
driver cannot obtain a permit "if her last three 
to five years Department of Motor Vehicles 
printout indicates" she has a conviction of 
driving under the influence of alcohol or drugs 
(not resulting in injury) in the five years prior 
to the application.37 

Uber and Lyft's stated criteria regarding 
applicant drivers' backgrounds thus compare 
favorably with the standards applied to taxi 
drivers in some of the country's biggest cities. 
But do Uber and Lyft really follow through 
in applying these criteria effectively? After 
all, both rideshare companies allow would-be 
drivers to apply to use their service remotely 

and do not conduct fingerprint scans. By con­
trast, fingerprint scans are employed in back­

ground checks on taxi driver applicants in cit-



ies such as New York , Los Angeles, Chicago, 
and San Jose. Some have argued that Uber 
and Lyft's failure to conduct fingerprint scans 
means that their background checks are not 
as rigorous as those carried out by many taxi 
companies. 

Uber and Lyft employ two outside firms­
Hirease and SterlingBackcheck, respective­
ly-to conduct background checks on their 
driver applicants. These firms look through 
publically available records (such as county 
court documents) and sex offender registries 
to gather information on a rideshare appli­
cant. Uber and Lyft's decisions on allowing 
drivers to use their services are based on the 
information provided by Hirease and Ster­
lingBackcheck. 

In February 2014 Uber announced that 
it was expanding its background check re­
quirements to include not only a Multi-State 
Criminal Database check but also federal and 
county checks in order to pick up on county 
data not reported to the Multi-State Criminal 

Database. 
SterlingBackcheck examines data from 

arresting agencies and other sources, such as 
Departments of Corrections and the Admin­
istrative Office of the United States Courts, 
which have made information available to 
consumer reporting agencies. SterlingBack­
check also checks a Lyft driver applicant's 
record based on the address history for the 
last seven years using both federal court and 
county court data. This means that the search 
may go back well in excess of seven years if the 
applicant lived at the first address a long time. 

Some have faulted Uber and Lyft for not 
including fingerprint scans as part of their 
background checks. However, fingerprint da­
tabases do not contain a full case history of the 
individual being investigated, and in some in­
stances an FBI fingerprint check may unfairly 
prevent a qualified taxicab driver applicant 
from being approved. The FBI fingerprint da­

tabase relies on reporting from police depart­
ments, and other local sources, as well as other 

federal departments and is not a complete col­
lection of fingerprints in the United States. 

Critics of the FBI fingerprint database 
point to its incomplete or inaccurate informa­

tion. In July 2013 the National Employment 
Law Project (NELP) released a study on the 
FBI's employment background checks ard 
found that "FBI records are routinely flawed." 
Also, while law enforcement agencies are dili­
gent when it comes to adding fingerprint data 
of arrested or detained persons to the federal 
data, they are "far less vigilant about submit­
ting the follow-up information on the disposi­
tion or final outcome of the arrest." 

This lack of vigilance is significant be­
cause, as the NELP study goes on to point 
out, ''About one-third of felony arrests never 
lead to a conviction. Furthermore, of those 
initially charged with a felony offense and later 
convicted, nearly 30 percent were convicted of 
a different offense than the one for which they 
were originally charged, often a lesser misde­
meanor conviction. In addition to cases where 
individuals are initially overcharged and later 
convicted of lesser offenses, other cases are 
overturned on appeal, expunged, or otherwise 
resolved in favor of the worker without ever 
being reflected on the FBI rap sheet."38 

A case could be made that it is worth hav­
ing Uber, Lyft, and taxi companies rely on an 
overly cautious background screening process 
which does not accurately reflect dropped 
charges or convictions of lesser offenses. 
However, both rideshare companies and taxi 
companies ought to use a background check 
system that allows for qualified and safe driv­
ers to work. The FBI fingerprint check allows 
for otherwise qualified driver applicants to be 
potentially unfairly declined because of flaws 
in the FBI's record keeping. 

Indeed, lawmakers and regulators who 
have written rideshare regulations have dem­
onstrated that they do not think fingerprints 

should be necessary for rideshare background 
checks. Colorado's SB 125, the first piece of 

statewide legislation to recognize the legality 
of ridesharing, does not require Lyft and Uber 
rideshare driver applicants to submit finger­

prints as part of the background check.39 Nor 
do the regulations governing ridesharing driv-
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er background checks in California require 
that applicants submit fingerprints. Instead, 
the California regulations require a back­
ground check "based on the applicant's name 
and social security number."4° 

It is understandable that both Uber and 
Lyft would oppose mandatory fingerprint 
checks because such a requirement would 
make their driver sign-up process considerably 
more burdensome. However, if future legisla­
tion related to ridesharing does impose a fin­
gerprint requirement for background checks, 
it would not be surprising if Uber and Lyft 
accepted the requirement as a long-term com­
promise. Nevertheless, given the problems 
with the FBI's fingerprint database, Uber and 
Lyft's current reliance on other records for vet­
ting their driver applicants seems defensible. 

Uber and Lyft both have criteria for back­
ground checks that are stricter than the re­
quirements for taxi driver applicants in many 
American jurisdictions. It cannot be reasonably 
claimed that an Uber X or Lyft driver who has 
been cleared through a thorough background 
check is more of a danger to passengers than a 
taxi driver in most of America's most populous 
cities. 

VEHICLE INSPECTIONS 

Bad drivers are not the only source of safety 
risk for ridesharing passengers and innocent 
third parties. Old, poorly maintained vehicles 
can also pose dangers. Critics of ridesharing 
argue that Uber's and Lyft's cars are not sub­

ject to the same rigorous safety inspections as 
conventional taxis-and, therefore, that they 
are less safe. 

It is true that frequent taxicab safety inspec­
tions are commonplace in big cities. In Los 

Angeles, regulations state that taxis must be 
inspected by the Los Angeles Department of 
Transportation on an annual basis.4' In New 

York City, yellow taxis must be inspected three 
times a year, boro taxis twice a year, and black 
cars, limos, and liveries once a year.42 In Phila­

delphia, regulations require taxis to be inspect­
ed twice a year. 43 When a Chicago taxicab is 

inspected depends on the age of the vehicle. If a 
Chicago taxi is less than two years old it must be 
inspected annually, while older taxis must be in­
spected semiannually.44 Washington, D.C., taxi­
cabs are, like Chicago cabs older than 2 years, 
subject to semiannual inspections.45 San Jose 
and San Diego taxis are inspected annually.46 

Taxis in some of America's most populous 
cities are thus inspected far more often than 
many personal cars. According to the Ameri­
canAutomobile Association, only 17 U.S. states 
require that private vehicles undergo a peri­
odic safety inspection.47 Among those states 

that do not require periodic safety inspections 
are some of the most populous ones, including 
California, Florida, New Jersey, and Ohio. 

Uber, for its part, does not require regular 
vehicle inspections (that is, in addition to any 

inspections that may be mandatory for all ve­
hicles in a given state). However, Uber does 
review photos of vehicles before a rideshare 

driver applicant is approved.48 Moreover, Uber 
requires that all cars using its app be 2004 

model year or newer.49 Lyft does require that a 
driver applicant's car undergo an in-person in­

spection before she can use the app to pick up 
passengers. In addition, Lyft requires its cars to 
be no older than the 2000 model year. 5° 

Uber and Lyft may rely less on periodic, cen­
tralized inspection systems than some of their 
competitors in the taxi industry, but they make 
more intensive use of continuous, decentral­
ized inspections-by their passengers. Uber 
and Lyft enable and encourage passengers to 
rate their drivers and their vehicles after every 
ride. Complaints about substandard vehicles 
can result in a driver being discontinued. 

Does the failure ofUber and Lyft to require 
regular inspections of all their vehicles consti­
tute a significant lapse in safety standards? The 
available evidence says no. Although periodic 
safety inspections, like chicken soup, can't 
hurt, there is little evidence that they help 
either. The findings of studies over the years 
have been mixed, but more recent academic 

studies conclude that state inspection pro­
grams do not result in measurable improve­

ments in road safety. For example, Marc Poi-



tras of the University of Dayton and Daniel 
Sutter ofTroy University, coauthors of a 2002 
paper, found that their results "lend support 
to existing studies that find inspection ineffec­
tive in reducing roadway casualties. "51 

It is worth noting in this regard that the 
clear policy trend in recent years has been to 
move away from mandatory periodic safety in­

spections for private vehicles. Back in 1975, 31 
states and the District of Columbia required 
regular inspections; now only 17 states do.52 

The District scrapped regular mandatory in­
spections in 2009, a move that reportedly 
saved the nation's capital $4oo,ooo a year. 
The D.C. city council stated that there was 
no data suggesting that the inspections saved 
lives. 53 

Notwithstanding the above, both the new 
Colorado statute and California regulations 
now require annual inspections for rideshar­
ing vehicles. As other states adopt their own 

laws and rules pertaining to ridesharing, they 
m(ly well follow Colorado and California's ex­
ample and impose similar requirements. Uber 
and Lyft have been content to acquiesce in 
such mandates in exchange for rules that rec­
ognize the basic legality of ridesharing. From 
their perspective, the added cost may well be 
worth paying. From the perspective of public 
safety, however, little will be gained if regular 
mandatory inspections of ridesharing vehicles 
become the nationwide norm. 

INSURANCE 

One of the most commonly raised safety 
concerns about ridesharing relates to insurance. 
The problem is that peer-to-peer ridesharing 
occupies a no-man's-land that falls between the 
traditionally distinct domains of personal and 
commercial insurance. Full-time professional 

drivers are generally covered by commercial 
insurance for any accidents that occur while 

driving on company business. The rest of us, 
meanwhile, obtain policies to cover the risks 
that attend our own "amateur" driving. 

Rideshare drivers do not fit comfortably 
into this traditional framework. Many ride-

share drivers provide rides on a part-time basis 
and do not have commercial insurance-which 
typically is much more expensive than per­
sonal liability policies. 54 The drivers' personal 

policies, however, by and large expressly ex­
clude from coverage any injuries or damage 
caused when a driver is carrying passengers for 
a fee. This state of affairs raises the troubling 
possibility that the new ridesharing industry 
is imposing risks-on drivers, passengers, and 
third parties-that are not adequately insured. 

Lurking behind these concerns about in­
surance are unresolved legal questions about 
who exactly is liable when a ridesharing vehi­
cle is involved in an accident. Uber and Lyft, 
for their part, have staked out legal positions 
denying liability for accidents that occur in the 
use of their services. They argue that, like dat­
ing sites, they are merely facilitating matches 

between drivers and passengers and thus they 
bear no legal responsibility for injuries or 
property damage caused by drivers. It remains 
to be seen whether or to what extent this de­
nial of liability will hold up in court. Indeed, 
the assignment of liability may shift over the 
course of a rideshare driver's day. When the 
Uber or Lyft app is turned off, it seems clear 
enough that the driver is not engaged in pro­
viding transportation services and thus that 
rideshare companies should bear no respon­
sibility in the event of an accident. When the 

driver is actually carrying passengers, the case 
is strongest that rideshare companies are li­
able. But what about when the app is turned 
on but the driver has not yet accepted a ride 
request from a new passenger? Is the driver en­
gaged in commercial activity at that point or 
not? Who should be liable for accidents that 
occur in those circumstances? 

For the time being at least, Uber and Lyft 
have resolved these difficulties by purchasing 
insurance to cover accidents involving their 
drivers. From the time a driver accepts a re­

quest for a car until that passenger is dropped 
off, both companies now offer $1 million 

worth of primary coverage for death, injury, 
and damages when the rideshare driver is at 

fault. They also offer $1 million in coverage for 
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death, injury, and damages suffered by either 
rideshare drivers or passengers when the other 
party is at fault and is either uninsured or lacks 

adequate coverage. In addition, provided the 
driver maintains personal comprehensive and 
collision insurance, the companies provide 
contingent comprehensive and collision insur­
ance to cover damage to the driver's vehicle 
up to $5o,ooo. For Uber this coverage comes 
with a $r,ooo deductible, while for Lyft the 
deductible is $2,soo.55 

Uber and Lyft also provide limited cover­
age when a driver has the app turned on but 
has not yet accepted a fare. Specifically, both 
of the companies' policies provide contingent 
coverage for death and injury up to $5o,ooo 
per person and $wo,ooo per accident, and up 
to $25,000 for physical damage. This coverage 
applies only if the driver's personal auto insur­
ance policy doesn't provide coverage. 

The insurance coverage provided by Uber 
and Lyft compares favorably with insurance 
requirements for taxis in major cities. In New 
York City and Los Angeles, for example, taxis 
are required to carry driver liability insurance 
that covers up to $wo,ooo per individual or 
$JOO,ooo per incident-well below the $I mil­
lion per incident cap that applies to Uber and 
Lyft vehicles. In Washington, D.C., taxi driver 
liability only has to be covered up to $25,000 
per individual and $5o,ooo per incident.56 

Philadelphia's taxis are only required to carry 
$35,ooo in liability insurance.57 In Chicago, 
the taxi driver liability insurance coverage has 
to be covered up to a combined single limit of 
$350,ooo per incident.58 Another city with 
a combined single limit is San Diego, which 
requires "not less than $r,ooo,ooo per occur­
rence, combined single limit for bodily injury 
and property damage."59 

Uber's and Lyft's current policies are also 
generally consistent with new regulatory re­
quirements imposed by recent state-level 
legislation. This year Colorado and Califor­

nia passed legislation relating to ridesharing 
insurance. Both Colorado's SB I25 and Cali­

fornia's AB 2293 set different requirements 
for (1) the period when a driver 's app is turned 

on but no ride request has been accepted and 
(2) the period between when a ride request is 

accepted and the passenger is discharged. For 
the latter period, the states require $I million 
in primary coverage for driver liability, just as 
Uber's and Lyft's policies currently provide. 
For the former period, the states require cov­
erage of $5o,ooo for death and injury per in­
dividual, $Ioo,ooo for death and injury per 
incident, and $3o,ooo for property damage. 
These requirements match Uber's and Lyft's 
current policies except that (I) the laws re­
quire primary coverage for the period when a 
driver has a rideshare app open but does not 
have a passenger in the car, whereas Uber and 
Lyft for now offer contingent coverage that 
kicks in only if the driver's personal policy fails 
to apply60 and (2) the laws require $Jo,ooo in 
coverage for property damage, as opposed to 
the $25,000 in coverage now supplied under 
Uber and Lyft's policies. The laws' require­
ments go into effect on January 15, 2015, in the 
case of Colorado and on July I, 20I5 for Cali­
fornia.61 

Although Uber and Lyft have now largely 
resolved the issue of adequate insurance for 
risks associated with ridesharing, it is entirely 
possible that the insurance industry will even­

tually develop new products that supplement 
drivers' personal auto policies with coverage 
for ridesharing activities. Along these lines, 
Lyft announced in May 2014 that it was collab­
orating with MetLife Auto & Home to come 
up with individual policies for its drivers. Of 
course, given that the insurance industry is 
among the most heavily regulated in the coun­
try, it would not be surprising if considerable 
time elapses before new insurance products 
hit the market. And it could turn out that it 
is more effiCient for rideshare companies like 
Uber and Lyft to continue purchasing insur­
ance as at present than for drivers to insure 
themselves for their ridesharing activities. 

CONCLUSION 

The rapid growth of ridesharing provided 
by Uber, Lyft, and other companies dem-



onstrates that consumers are far from fully 
satisfied with existing taxi service. The heav­

ily regulated taxi industry, frequently subject 

to onerous restrictions and simultaneously 

shielded from competition, all too often pro­
vides shoddy and unreliable service at inflated 

prices. So it is more than a little ironic when 

that industry and its supporters attack ride­

sharing in the name of concern for consumer 
safety and welfare. But it should not come as 

a surprise, as government restrictions on who 

can legally provide a given service are usually 
justified in the name of consumer protection­

even though such justifications are frequently 

threadbare, and the real effect of such regula­

tions is to protect incumbent producers rather 
than consumers.62 

Nevertheless, the emergence of a new in­

dustry that puts people into strangers' cars 

does give rise to legitimate safety concerns. 

Furthermore, ridesharing's business model of 

matching consumers with independent service 

providers raises novel legal issues regarding 

whether and to what extent rideshare compa­

nies are legally liable for the actions of the driv­

ers that use their apps. Finally, ridesharing's de­

pendence on nonprofessional part-time drivers 
confounds the traditional distinction in the 

heavily regulated insurance industry between 

commercial and personal insurance. 

Notwithstanding these legitimate concerns 

and questions, the good news is that scare sto­

ries about ridesharing's safety and insurance 
risks are wildly overblown. Indeed, rideshar­

ing's cash-free transactions and self-identified 

customers substantially mitigate one of the 

worst risks associated with traditional taxis: 
the risk of violent crime. Meanwhile, Uber's 

and Lyft's screening of drivers is comparable 
and in some ways superior to screening of taxi 

drivers, and Uber's and Lyft's auto insurance 

policies offer better coverage than that pro­

vided for taxis in some major U.S. cities. 

There will be many real and substantive is­

sues to sort out as the rideshare industry con­

tinues to develop. In particular, heavily regu­

lated taxi drivers have a valid point when they 

complain that they have to compete on an un-

level playing field with less regulated ride share 

companies. But the appropriate response to 

this problem is to rationalize and modernize 

the outdated and heavy-handed restrictions 

on taxis-not to extend those restrictions to 

ridesharing. 63 Meanwhile, if ride share compa­
nies continue to grow, there is a risk that they 

will start flexing their new political muscle to 

protect their own market position and block 

rival newcomers. As far as the future of ride­

sharing is concerned, the biggest risks to con­
sumer welfare come not from safety issues but 

from politics. 
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I ·~a tionai ·Assocratlon :of . 

Professional" Bllckgro.uno Screeners 
Th0:Vo~c.o o1 Scio.onlng_ ~ro(o~ionara. · 

Myths and Myth Busters about Background Screening and Fingerprinting 

Myth: The Ff~l Database is a Complete Database of All Criminal Records 
Myth Buster: For a record to be located and housed with the FBI's Interstate Identification 
System (also known as ,,Ill") it must have a fingerprint associated with it. Unfortunately, 
fingerprints aren't associated _·with aU criminal records indexed at county or state repositories. 
Common identifiers are Name and Date of Birth, and more frequently in the last few decades 
h·ave ·ssNs been listed. To complicate matters, while all states currently participate . in 

• L •• -. • • : ' • 

submitting records to the Ill, it' must be noted that sriminal record reporting . is extremely· 
irregular across counties and states: Even further, not all state criminal records or fingerprints 
m~et the FBI's standards for inclusion' ~n the Ill, an_d not all state records are submitted to the 
FBI. 

Myth: The FBI Database Contains Complete Information that is Actionable for a Prospective 
Employer 
Myth Buster: While the Ill is still the largest comprehensive collected source of criminal record 
information, its information is incomplete. For example, the record details shared along with 
th.e fingerprints can vary. In a June 2006 report from the.Attorney General, titled "The Attorney 
General's Report on Criminal History Background Checks/' it was noted that only 50 percent of 
Ill arrest records contained fin·a·l dispositions. 

Myth: The FBI Database Gives Accurate Real-Time Criminal Search Results 
Myth Buster: Records including final dispositions are recorded and updated at the primary 
source: county courthouses; therefore, any type of repository, no matter · how aggressively 
updated, . contains inherent lags and Inaccuracies. According to data· from the 2005 study, "A 
Review and Evaluation of the NCIC," the average number of days for repositories to receive and 
process information: Arrest Information = 24 days, Court Disposition = 46 days, Prison 
Admission = 31 Days. 

Myth: To Catch a Thief You Need a Fingerprint 
Myth Buster: Background screeners ha.ve a variety of tools at their disposal in the search for 
criminal histories beyond finge.rprints. For example, background screeners match criminal 
records to applicants with a combination of identifiers, including SSN, DOB, and past addresses. 
Because there is no complet~ database of criminals' biometric identifiers, looking at other 
secondary identifiers is necessary to fully reveal an individual's history, if any, with the criminal 
justice system. A search based ·on fingerprints alone will not yield a full criminal history, .despite 
its national scope. 
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l:laHon~l A'es~ciaU.on;of ... 
Profeoslon'ai ''B!!dkgrO:un'il Scrilarlers 

. Tfle:~ci\<:!1 of Screenl~'~rofe~i~naia 

Myth: Employers H~ve No Other Viable and Conclusive Options for Understanding Applicant 
Criminal History 
Myth Buster: Background Screene.rs are highly regulated at both the state and federal level. 
Background screening companies are defined as consulller reporting agencies (CRAs) under the 
federal Fair Credit Reporting .Act (-FCRA) as interpreted and enforced by the Federal Trade 
Comniission(FTC). Employers relying on ·ba-ckground checks .must obta.in p~rmission t9 do so, 
by way of a clear .disclosure along with the il)dividual's conser.tt before requesting a report. 
Each CRA must maintain "reasonable procedures" to assure "maximum possible accuracy" of 
the information contained in a consumer report, which includes always p,erforming current 
searches and taking steps to ensure the accuracy of the inform_ation rec~ived and reported to 
employers. Screening companies are also regulated at the state level as many states have their 
own version of the FCRA which may impose additional requirements. Lastly, the National 
Association of Professional Background Screeners has an established accreditation program to 
create and excee.d best practices for background screening, which can often exceed federal and 
state expectations. 

Myth: Fingerprint-based Searche~ are Widely Ac~epted 
Myth Buster: Some .states have r~quested recommendations for criminal background check 
practices from iri-state entities, while some have shared mixed reviews of the federal 
background check piiot program involving fingerprint. b~.sed se~rches. 

Louisiana House Resolution No. 69 cjirected the Louisi<ma State Law Institute (LSLI) to " ... study 
and make recommendations for the revisions of laws regarding criminal background checks for 
individuals who provide personal care or other health-related services to adults." LSLI was 
asked 'to work in conjunction with a number of state entities including the Department of 
Health, Nursing Home Association, and State Police and numerous others deemed appropriate. 
While the proposed revisions mandated use of fingerprinting for state and FBI-based searches, 
the LSLI's final report recommended no revision in existing law. 

Additionally, after the state of Wisconsin's participation in the federal background check pilot 
program, they opted to return solely to their existing Wisconsin Car~giver name,-based 
background check process. In "Evaluation of the Background Check Pilot Program" by Abt 
Associates Inc., it is noted that there was " ... som~ disagreement about whether the marginal 
benefits of a fingerprint-based check were . worth the extra costs." Other deterring factors for 
the pilot program included the variations in completion times, with 25% taking 33or more days 
to complete, and the logistical issues faced with fingerprinting locations and hours. 



Economy 

Growing use of FBI screens 
• ra1ses concerns ov.er accuracy, 

racial bias 

By Ylan Q. Mui July 29,2013 

Employers are increasingly turning to the FBI's criminal databases to screen job 

applicants, sparking concerns about the accuracy of the agency's information and the 

potential for racial discrimination. 

Many of the FBI's records list only arrests and not the outcomes of those cases, such as 

convictions. Consumer groups say that missing information often results in job applicants 

who are wrongfully rejected. A lawsuit filed against the Commerce Department by 

minorities alleges that the use of incomplete databases means that African Americans and 

Hispanics are denied work in disproportionate numbers. 

The FBI's background checks "might be considered the gold standard, but these records 

are a mess," said Madeline Neighly, staff lawyer· at the National Employment Law Project. 

NELP is slated to release a report Tuesday showing that the FBI processed nearly 

17 million employment background checks last year- six times more than it did a decade 

ago. The advocacy group estimates that as many as 6oo,ooo of those reports contain 

incomplete or inaccurate information. 

In a statement, the FBI said it receives its data from state records agencies, and states are 

responsible for keeping the information updated. 



Background checks .can serve as important safety precautions, helping to ensure that sex 

offenders .do not get hired at day-care centers, for example. The FBI emphasized that the 

agency is not involved in hiring decisions, 'but the number of industries that use its data to 

screen workers skyrocketed after the 2001 terrorist attacks. Because of new regulations, 

port workers, truck drivers and even mortgage processors must now undergo FBI 

background checks, turning the agency's rap sheets into a virtual gateway to millions of 

jobs. 

The issue has gained traction on Capitol Hill amid the tepid economic recovery and the 

tight job market. Rep. Robert C. "Bobby'' Scott (D-ya.) is planning to introduce a bill this 

week that would require the FBI to track down updated information within 10 days for 

employment screenings. A similar meas:ure sponsored by Rep. Keith Ellison (D-Minn.) 

would apply specifically to background checks for federal jobs. 

"Finding a job in this economy is already hard enough,"· Ellison saici. "No one should lose 

the chance to work because of an inaccurate background check." 

Detroit resident Raquel Vanderpool lost her position as a nurse's aide in 2009 after an 

FBI screening turned up outdated criminal information. 

Vanderpool had pleaded guilty to a drug offense in 2003, and the judge had promised that 

the case would be dismissed if she served a year of probation, according to a suit she filed 

to regain her work license. But her file in the FBI's database was never updated. 

With the country in the depths of the recession, she was unable to find another job. She . . . . 

eventually lost her home to foreclosure and battled depression. 

"I felt like I had lost everything and there wasn't anyone out there that could help me, or 

_ __:w_:_:o::...:u=l=dc..::h=· s'-=-te=n~to::...=m=e=, '-' s=h=e"'--s=a=i=d"--. _ ________ _________________ _ 

She was finally able to clear her record this spring with the help of a lawyer from 



Michigan's Legal Aid clinic, four years after she lost her job. 

"It's been quite a rough road leading up to-fighting this case," Vanderpool said. "It's 

caused us quite a bit of damage that it's going to take us years to really. recover from." 

The FBI's databases are the largest repository of criminal information in the country. 

Records are linked to fingerprints, as well as names, reducing the chances of an incorrect 

match. 

Employers can .request an FBI background ~heck only when authorized by state or federal 
. ·. ' . ·. . . . . . . ' .. 

laws and regulations. Many industries requir~ potential employees to be screened by the 
: . . . . . ' .. . . 

FBI before they can receive work licenses. 

But the FBI databases were not intended to be c,omprehensive. Instead, they function as a 
• : ~ J :, : 

sort of index composed of arrests; the outco~es of those case~ _ often are not reflected in 

the FBI's records. A 2006 U.S. attorney gell:e~al's. r_epprt .~stimated that half of the FBI's 

arrest records did not include dis:rosition informa.tion .. 

A spokesman for the FBI's -Criminal Justice I11fonnation Se.rvices, which handles the 
. ' 

databases, did not provide a more curren,~ e~t:imate~.However, , in a statement, the agency 

said that it relies on the states to proviqe its. re.~ords ?-nd keep them current. 

The design "decent~alizes the criminal history responsibility by making the s~ates, rather 

than the FBI, primarily responsible for record maintenance and dissemination," it said. 

At the state level, many of the records are incomplete. A report by the Justice Department 

in 2010, the most recent available, found that in .about half the states, as many as two in 

·five records were missing final outcomes. Twenty-seven states reported a backlog of 

disposition data. Transmitting the information from the courts to state records agencies 

could take less than a day in Delaware to 555 days in Kansas. 



Updating the records of those who fall through the cracks can be confusing and 

cumbersome. FBI regulations say that employers and licensing agencies should give 

applicants time to challenge and correct their records, either by contacting the FBI or the 

jurisdiction that collected the data. But applicants are not always given a copy of their 

report or told why they were disqualified. Often, the burden is on them to prove ari error 

was made. 

The NELP report highlighted the Transportation Security Administration's move to 

require FBI screenings for port workers in ·2007. Since then, more than 120,000 

applications were initially disqualified because of a background check, according to TSA 

statistics. Just over half of them filed for waivers or appeals to prove they were eligible -

and 94 percent of them were successful. 

Meanwhile, about a quarter of the 4 million applications to work on the 2010 Census were 

put on hold after the Commerce Department ran FBI background checks, according to a 

lawsuit filed against the agency. Applicants had 30 days to prove the FBI's information 

was incorrect - but the alleged infractions were not reported to them. 

Among the hundreds of thousands of rejected candidates was Precious Daniels of Detroit, 

who was arrested in 2009 during a peaceful protest arid had her charges dropped, 

according to the suit. Vivian Kargbo of Boston was supposed to have her records sealed 

·after two charges from a juvenile arrest in 1996 were dismissed. Scotty Desphy of 

Philadelphia thought these charges from her arrest 28 years ago were expunged after she 

served a year of probation, but they remained on her FBI rap sheet. 

"It was a dramatic screen of basically anybody with any interaction with the criminal 

justice system," said Adam Klein, a partner at law firm Outten & Golden, which is 

handling the case. "It included the craziest things." 
-------- ------·-- ----

The suit alleges that the Census Bureau's FBI screening process resulted in a 



disproportionate number of rejections for applications from blacks and Hispanics. These 

minorities are arrested in higher numbers, which civil rights activitists attribute partly to 

racial profiling. 

Forty-one percent of the census appli~ants who showed up in the FBI's criminal databases 
. . . 

were black and 20 percent were Hispanic. If.eertifiedJor class-action status, the suit 
... .., - . . 

would cover about 8so,ooo people, making l.t: the)~gesfdiscrimination suit in history. 

. : ·.-. • . ·.· '1'-* • 

Thepommerce Department declined to comment.··· 

.· . .; >.;; .. -~•· . ;, j_'r .. ;_:, .•. _· .·~:' ' .• ··. . . '• . 
The NELP report called for ·a more "r.obrist"'appeals:·process that would require employers 

to inform· applicants why they were disqt.Ialified .aJ?:~f~v~ tl)._em at least 6o days to dispute 
' ' . 

any errors. It said that the FBI should provide regUlar--reports to Congress on its 

background checks and any effect dn minorities. 

"People lose their jobs. They lose their homes. Th~yhave to go on, public benefits to feed 

their kids," Neighly said of the iD.accl1_rate · r~ports. -~'It ·i~; ~~ -d~maging." 

Related: 

Two companies accused of discrimination iri hiring 

Ylan Q. Mui is a financial reporter at The Washington Post covering the Federal Reserve and 

the economy. 
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WANTED: Accurate FBI Background Checks for Employment 



I Executive Summary 

At a time when millions of America's workers continue to struggle to find work 

in the aft~rmath of the Great Recession, many face an additional barrier-faulty 
. . 

records released by the FBI for use in employment and licensing decisions. 

Although considered the gold standard of criminal 
background checkS, the FBI records routinely fail te 
report important information on the o'ut~~me of arrests, 
information that is often ben~ficial to workers S\lbject 
to these reports. Given the massive proliferation of fBI 
background checks for employment-roughly 17 million 
were conducted last year-these inaccuracies have a 
devastating impact on workers. especially workers of 
color who are disproportionately impacted by the 
criminal justice system. There is a solution to this 
problem that would immediately result in less job-loss 
and financial hardship: the FBI must ensure that records 
are accurate and complete prior to being released for 
employment and licensing decisions. 

Emblematic of workers facing this additional burden is 
Raquel Vanderpool. a mother of two who lost the job she 
loved as a nurse assistant-a job she'd held for eight 
years-when the FBI erroneously reported that !vls. 
Vanderpool was convicted of a crime. In fact, the charge 
had been d~smissed and sealed six years earlier. 

Ms. Vanderpool the other workers highlighted in this 
report, and the unknown thousands of others like them, 
do not pose a security or safety threat but nonetheless 
lose out on employment for one reason only: the 
background check produced by the FBI is inaccurate or 
missing critical information. As millions of workers 
struggle to navigate a still-challenging job market; the 
FBI must avoid creating wrongful barriers that cause 
unnecessary job loss and financial harm. Now is the 

time to ensure that criminal background checks with 
the imprimatur of the FBI are accurate and complete. 

WANTED: Ac<:ucate FBI Background Checks for Employment 



In 1924. the first federal database of criminal history 

record information was created to assist with criminal 
justice investigations. prosecutions. and sentencing. 
The initial database contained 81o,ooo fingerprint 
records. Since that time, both the database content and 
its usage have greatly expanded. Today, the FBI 

maintains criminal history records on more than 75 
million individuals, and rap sheets are used for both 

·criminal and noncriminal justice purposes, including 
employment background checks. 

As early as 1971. a federal judge noted that the database, 
which began modestly enough, had grown "out-of' 
effective control; overwhelmed by the "incr:easing 
availability of fingerprints, technological developments, 
and the enormous increase in pcipulation;"1 Even then, 
the enormous demands placed on the system ana lack 
of processes to ensure accuracy led to "arrest record 
material [that was] incomplete and hence often 
inaccurate."2 The problem is pervasive and per5ists. 

As this r~port makes clear, the systerp is broken. While 
law enforcement agenc;ies diligently fingerprint · 
detained arid arrested individuals and subi"riit those 
records to the FBI. the information on the final 
outcome of the case routinely fails to be reported to the 
FBI. In fact, a majority of the U.S. population live in 
states where more than 30 percent of the arrest records 
in the state criminal records repository do not include 
information on the final outcome of the case. Because 
the FBI relies on the states to submit updated records, 
the result is that the FBI records often lack the final 
disposition information. Unfortunately, it is workers, 
those who have the least power to deal with the 
problem. who are being forced to shoUlder this burden. 

While there are multiple fault areas in need of reforms, 
this report focuses on finding the best solution to this 
problem nationally arid, specifically, what the FBI must 
do to ensure records sent under its seal are accurate 
and complete. 

It is the FBI background report that determines 

whether these workers can move forward in obtaining 
the license or employment they seek. The FBI is more 

2 

than a mere receptacle of information; the imprimatur 
of the FBI marks the records as authoritative and 

. trustworthy. The FBI must bear the responsibility to 

ensure accuracy given that the records are official 
federal documents. In fact, the bureau already has a 
system in place to ensure accuracy of records for 
firearms sales. The same process by which the FBI 
updates records that lack disposition information to 
ensure timely and appropriate sales of firearms could 
easily be replicated to ensure timely and appropriate 
employment of America's workers. 

The crisis of incomplete and 
inaccurate FBI backgrol.ind checks for 
employment impacts Iilillions of 
workers, yet it has evaded public 
scrutiny 

As detailed in this report, the FBI background check 
crisis has grciWr1 and evaded public scrutiny for too long. 

Since the ~eptember nth terrorist attacks, the number 
of FBI background checks for employment and 
licensing has surged. In Fiscal Year 2012. the FBI issued 
approximately 17 million rap sheets for employment 
and licensing screening purposes, over six times more 

than in 2002. 

When FBI background checks were first authorized for 
employment purposes during the Cold War. the 
authorization was limited to federal government 
workers. Today, FBI background checks are authorized 
for occupations ranging from port' workers and truck 
drivers to health care workers and school employees; 
even janitors and food service workers employed by 
federal contractors are now subject to FBI background 
searches. 

FBI criminal background checks for employment and 
licensing are considered the gold standard because they 
include criminal history information from all states and, 
because they are fingerprint-based, they are far less 
vulnerable to mistaken identification. Iri reality, 



however, the records themselves do not live up to this 

reputation. They are fraught with limitations that 
undermine access to employment for many thousands 

of workers and arbitrarily restrict the pool of qualified 
job candidates available to the employer community. 

Of special concern, in 2006 the U.S. Attorney Gerieral 
revealed that roughly so percent of the records are 
incomplete and fail to provide informatiqn on the final 

outcome of an arrest. There have be.~o. nun:t~rous 

attempts to improve the accuracy of the rec.ords. 
Because data is not made publicly available on_the 
percentage of records missing disposition information 
in the FBI database, there is no way to evaluate the 

effectiveness of these efforts. When used as an 
employment screening tool. flawed records prevent 
qualified applicants from getting jobs. 

People of color are especially 
disadvantaged by the faulty FBI 
background checks 

People of color are especially disadvantaged by faulty 
FBI records. African Americans are 14 percent of the 
U.S. population but account for 28 percent ~fthe 
nation's arrests. That means that the FBI's failure to 
report final disposition information after an arrest. 
often including dismissals and other exculpatory 
information, limits employment opportunities for a 
larger share of African Americans than th.eir white 

counterparts, resulting in a racially discriminatory 
impact. 

In one of the largest background check initiatives post-
9/11, the Transportation Security Administration ("TSA") 

screened two million workers for clearance to work at 
U.S. ports. Of those who subsequently appealed the 
denial of a security clearance, African-American port 
workers challenged the accuracy of their FBI records 
more than four times as often as white port workers. 

Roughly one in four U.S. adults has an arrest or 
conviction record. We estimate that as many as 6oo,ooo 

workers annually are disadvantaged in the job market 

because of tbe divergence between the FBI's reporting 
and the actual final conclusion of their cases. 

Workers, employers, and overburdened 
governmental agencies bear the 
burden of correcting background 
checks produce«:~ by the FBI 

The P!'!rsistencE;! of faulty records released by the FBI 
imposes costs on workers, employers, and other ·public 

\ . . . . 

entities. A ~orker denied employment or an 
occ~pa,tionallicense because of an incomplete or 
inaccurate criminal background check must shoulder 
the burden of contesting a denial of employment, 
reviewing the criminal record, and tracking down the 
missing disposition information or challenging the 
inclusion of misinformation, no matter how old or 
inaccessible the record-often without wages or work 
during this process. Employers are denied prompt 

access to qualified workers, especially in industries 
with ongoing labor shortages like trucking and 

health tate. 

In addition, federaL state, and local agencies 
responsible for screening workers for licensing and 
employment positions must devote significant time 
and taxpayer dollars to tracking down and processing 
missing information. For example, TSA had to process 
more than 54,000 appeals challenging inaccurate and 
incomplete FBI records from workers seeking clearance 
to work at U.S. ports and more than 43,000 appeals by 
truck drivers who haul hazardous materials. The U.S. 
Office of Personnel Management, which processed 
more than two million FBI background checks for 
federal government and contractor positions in 2011. 

has also spent considerable time and resources on· 

completing and correcting FBI records. Yet. the FBI 
does not recognize or accept the updated information 
provided by these agencies-thus ensuring the 
persistence of inaccuracies in its database. 
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Ther~ is a tried and true solution to 
ensure completeness and accuracy 
before the FBI records are released 

Fortunately, there is a simple and effective solution to 
the serious problems with the FBI database: clean up 
the records before they are sent to the c;~.gencies that 
rely on them to make hiring and licensing decisions. 
Indeed, the FBI already has the capacity to update and 
correct criminal background checks. In implementing 
the background check proVisions under the Brady 
Handgun Violence Prevention Act ("Brady Act"), the FBI 
has cleaned up two-thirds of faulty records within just 
three days of requests, by contactin~ the appropriate 
federal, state, and local agencies to obtain the missing 
information. 

Implementing a similarly effective system for 
employment- and licensing-related criminal 
backg~ound checks, along with the reforms suggested 
below, will ensure that job seekers are tre.ated more 
fairly; that employers have a fuller pool of candidates, 
increasing the likelihood they can access the best and 
most qualified workers in a timely fashion; that other 
public agencies are not required to spend limited 
resources in tracking down information to update 

------------ -···-
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records; and that the greater accuracy and 
accountability of the system will boost public 
confidence in the integrity of the FBI criminal 
background check ptocess. 

As detailed below, we recommend the following 
policies to reform the system and hold the FBI 
accountable for the records that bear its seal: 

• Enact federal legislation requiring the FBI to obtain 
missing disposition information before releasing 
background checks for employment and licensing 
purposes. 

• Require the FBI to check the files created under 
the Br~dy Act for missing information and accept 
updated records from the federal and state 
agencies that make suitability deterrllinations. 

• Ensure that all federal and state employment 
background checks that require FBI records 
proVide an automatic right to a copy of the rap 
sheet and a robust appeals process. 

• Hold the FBI accountable for enforcing the current 
law regulating criminal background checks for 
employment arid licensing; and require regular 
reporting monitoring the impact of the current 
system. 



II The Evolution of FBI Criminal 
Background Checks for Employment 

FBI tap sheets3 are considered the gold standard of criminal background checks 

for employment because they-include criminal history.information from the 

federalgovernment and an stci;t~~.4 and they ~re fa,;r)'~s~,Vulnerable to mjstaken 

identification. In reality, however; the records themselves do not live up to this 

reputation, as roughly 50 percent of the FBI records are incomplete or inaccurate.5 

With nearly 17 million FBI background checks 
processed for employment and licensing purposes in 
2012,6 the potential impact these inaccuratE! and 
incomplete records have on Amertca's worker~ is 
enormous. As this report documents, tl:le FBI ~riminal 
bac:kground checks used for employment and licensing . . . . . . ' . . . 

deciS1ons7 are fraught with limitationsthat seriously 
undermine access to employment for thous,ahds of 
workers and arbitrarily restrict the pool of qualified job 
candidates available to the employer community; 

1954: Background checkS for federa.I e~ploY:i;es:FB.I 
criminal background checks.for employment ·began in 
1954 with Executive Order io450, which authomed 
access to FBI criminal history information for 
employment investigations of all civilian officers .and 
employees of the federal government.8 Neither the 
substance nor structure of the FBI rap sheets was 
adapted to meet this purpose. even though FBI rap 
sheets were not originally intended for employment 
screening. All contact with the criminal justice system 
reported by state or federal law enf~rcement 
authorities is conspicuously displayed on the FBI rap 
sheets produced for employment purposes-even 
charges that were dismissed or for w:hich the 
individual was found not guilty. 

To illustrate the problem, Appendix A provides an 
example of an FBI background report that includes 
multiple arre~t entries and no disposition informatio~. 
The rap sheet. released for employment purposes in 2011, 

shows ~ix separate ·arrest entries. The individual was 
convict~d only or;~e in his life: for a set of assault and 

·, • 'i'· ' . . . . 

related charge$ ~ising from an arrest on May 28, 1982. 

He wa.S aHested sever~l other times, but the charges 
were always dismissed or he was found not guilty. 

Incremental expansion of background checks: 

Incrementally, the FBI then began providing-criminal 
hiStory- information for certain licensing and 
employment purposes beyond federal employment, 
starting with background checks of workers employed 
by banking anci other pnancial institutions.9 Federal 
law never specific:ally au~horized this decision.to 
expand access to FBI background checks for other 

. ' 
noncriminal justice purposes. When the practice was 
challep.ged in 1971, a federal court found that there was 
no legal authority for the FBI to disseminate th~se 
records for n.oricriminaljustice purposes outside of 
federal govern~ent hiring.10 

1971--'72: Congress acts to restore some limits: In 
response. Congress passed two laws that year to 
expand access to the FBI records beyond the federal 
hiring process. First, the Department of Justice 
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Appropriation Act of 1972 permitted the exchange of 
FBI records with officials of federally chartered or 
insured banking institutions.11 Second, a law was 

enacted allowing access to the FBI's rap sheets only for 
the limited purpose of "employment and licensing if 
authorized by State stat1:1te and approved by the 
Attorney General."12 Significantly, Public Law 92-544 
does not authorize private employers to access the FBI 
rap sheets, but reserves that right for government 
agencies that conduct the background investigations. 
To this day. except in extremely limited situations 
authorized by specific federal laws. private screening 
companies and private employers may not directly 
access the FBI's rap sheets.13 Public Law 92-544 
continues to provide the basic framework for access to 
FBI criminal background checks for employment. 

For decades thereafter, the legal structure regulating 
federal background checks for employment remained 
largely unchanged, although the pace of new 
occupational screening laws enacted by Congress and 
the states accelerated. Congress and the Executive 

.. . ' 
Branch have imposed federal cririllnal background 
checks on a range of inch.istries and occup~tlbns. and 
the states have enacted an ever increasing number of 
laws permitting or requiring employment background 
checks. Even before the September nth terrorist 
attacks, federal laws permitted access to FBI criminal 
history records for a number of positions. ranging from 
child care workers,14 employees of nursing facilities or 
home health care agencies,15 to atomic energy workers.16 

1998: Creation of Compact Council: In 1998, the 
National Crime Prevention and Privacy Compact Act 
("compact") was enacted to facilitate the exchange of 
criminal history information between states for 
noncriminal justice purposes.17 To date. 30 states have 
signed the compact and 11 states have signed 
memoranda of understanding.18 Importantly, while not 
all states are members of the compact. all st.ates 
participate in the Interstate Identification Index.19 

- --------
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9/11 terror attacks prompt White House action to 

expand background checks: In response to the 9/ll 
attacks, the Executive Branch expanded FBI 
background checks for any federal contract worker 
who has more than "intermittent" access to federally 
controlled properties.20 This 2004 Presidential directive 
(Homeland Security Presidential Directive 12. known as 
HSPD-12) covers a much larger workforce than 
Executive Order 10450, which encompassed all 
employees of the federal government. In contrast, 
HSPD-12 applies to federal contract workers employed 
at a federal facility and requires FBI background 
checks for a broad range of non-safety-sensitive 
positions. such as the large number of contract 
workers who perform landscaping, janitorial, and food 
service functions on federally controlled facilities. 

The effect of HSPD-12 was devastating for many 
workers employed by private companies with federal 
contracts. IndiViduals who had worked for years 
without incident were abrupt!}:' subject to a new 
regime of intensive background checks. often without 
·any basic information abou~ ~he process or their rights 
to challerige a n~gative determination issued by th~ 
government. 

In 2006, for example, shortly after HSPD-12 was 
implemented, two women who had each worked for 
decades in the cafeteria of a federal building in 
Pittsburgh were deemed "unsuitable" for employment 
based on their FBI background checks.21 One woman 
had a 1997 shoplifting conviction that was supposed to 
have been expunged The other woman had never been 
arrested. but the Department of Homeland Security 
("DHS") attributed a criminal record to her because it 
used an incorrect social security number to run the 
search. Without any explanation of their rights, the 
two women were summarily escorted from the 
building and told they were prohibited from working 
on the grounds, resulting in immediate pay loss. 

The workers attempted unsuccessfully to contact DHS 
to challenge the results of the background 

investigation. They then reached out to their 



Congressman, Mike Doyle, for help. Congressman 

Doyle's office contacted DHS, which refused to provide 
information on the appeal process that applied to 
workers seeking to challenge the agency's 

determination. It was not until the Congressman 
himself contacted DHS for an explanation that the 
workers were reinstated in their previous positions.22 

To this day, ,DHS has never clarified for the public what 

protections, if arw. apply to fed~ral contract wor):{.ers 
·. . - . . . ' 

seeking to challenge a background check 
determination based on the FBI's rap she.ets. 

Congress promotes expansion of background checks: 
Also in response to the 2001 terrorist attacks, Congress . 
enacted a number of new laws requiring FBI 
qa~round .checks for workers employed .ip 

oc~up~ti~~ co~~idered vulnerable to a terroriSm . . 
security threat. The PATRIOT Act, the first major piece 
of federal legislation responding to the 9/11 attacks, 
included a new regime of federal background checks for 
truck drivers who haul hazardous materials, covering 
approximately one million truck drivers around the 
rii:itkm.23 Then. in 2002. Congress passed the Maritime 
Transportation Security Act, which imposed FBI 
background checks on two million port workers to 
screen for "terrorism security risks."24 In addition, 

Congress allowed access to the FBI rap sheets to 
investigate the background of private security guards.25 

Over the 60 year period since the FBI records were first 
autho~ized for use for employment screening, a large 

nuip.ber of.feder~l !aws regulating workers across a 
spectrum 'of safety~ and security-sensitive positions 
have requir~d 'FBI batkgrbunci checks. In addition to 
those discussed above, federal laws. regulate workers 

wh,_o have "responsibility for the s'afe~y <!I!dwell-being 
· "\ L-:, I 

of;children, the elderly. or in~iviQuals,~th . 
diSabiii:ties."26 people who voh,i'ntee~ ·.wiifi certain youth-

, J - ~ \ 01'- '1 
focused or.ganizatlons,27.people wbo w0rk:in .public and 
private schools,28 and people working in the firiandal 
industry,29 among others.30 Most recently, in response 
to the mortgage crisis. Congress also authorized FBI 

background checks of most of the nation's workers 

who process mortgages.31 

Beyond the federal background checks. state laws 

mandate FBI background checks for a wide variety of 
positions,-from nursing and caregiver positions to 
workers licensed to handle hazardous materials.32 The 
states have enacted at least 1,6oo statutes under the 
authority of Public Law 92-544.33 The American Bar 
Association is now in the process of cataloguing all 
state laws that hnpose collq.teral consequences on 

people with criminal records, including those,th~t._ 

authorize access· to FBI records. 

' ~ ' 

At least 1,600 state laws 

mandate J?BI background 

checks. 
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III Dramatic Increase in Background Checks 
for Employment and Licensing Purposes 

In Fiscal Year 2012. the FBI released roughly 17 million rap sheets for employment 

background checks. This is more than six times the number of FBI background 

checks conducted for employment and licensing purposes in 2002.34 

The number of FBI criminal background checks 
performed for employment purposes has increased 
significantly in less than a decade. See Figure 1. In the 
past five years, from 2008 through 2012. the FBI has 
conducted an average of 14.4 million fingerprint-based 
criminal background checks for employment yearly. 
This is a dramatic increase from the five preceding 
years, 2003 to 2007, when an average of 5.3 million 
fingerprint-based criminal background checks for 
employment were performed yearly.35 

Data are not available to isolate the specific sources of 
the increased volume in FBI rap sheets. We know, 
however, that the port worker background check 
program conducted by the Transportation Security 
Administration reached its peak in 2008 to 2009, and 
ultimately screened more than 2.2 million workers for 
clearance to work in secured areas of the nation's ports.36 

6 times as many J?BI 

background checks were 

conducted in 2012 as 

_were conduc:te.cLin2.0~02"'-----

B 

l!'igure ·l. Rapid Growth of FBI Background Checks 
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IV One in Two FBI Records is Flawed, 
Penalizing the Job Search of More Than 
Half a Million Workers a Year 

Despite their reputation as the most comprehensive background check available, 

the FBI records are routinely flawed, which seriously U:nc'lerniines the integrity of 
. ' - ' . ~' ' -

the criminal background check process. The most troubling deficiency with the 

FBI records is the fact that the rap sheet often repoi·ts the ·initial arrest but then 

fails to include any information on the final outcome of the case. 

Law enforcement agencies are diligent about 
fingerprinting and charging individuals who are 

arrested or even merely detajned. and then adding this 
information to state and 'federaLcrimirta:l records 
~ysteins.'Unfortunately, agencies are _far less vigilant 

about submitti~g. the foll<?w~up irifoi:m~tion ori the 
disposition or final outcome of the arrest. 

This is not an isolated deficiency in the FBI's system. 
affecting oilly a small number of workers, In fact, the 

most recently available public diita jndicates there is a 
one in:. two chance that arrest information in the FBI's 

database will fail to include any indiGation of the 
disposition of the case. As reported in 2006 by the U.S. 
Attorn~y General. the FBI's Interstate Identification. 
Index system, from which the background reports are 
created; is "still missing final disposition information 

50% of :b,BI records are 

missing final disposition 

information. 

for approximately so percent of its records."37 While the 
Attorney General identified the lack of disposition 

information a,s a serious issue, the situation shows nQ 
meaningful signs of ~mprovement. 

The failure to update records to reflect the outcome of 
a case following the report of an arrest is hardly 
inconsequential. About one-third of felony arrests 

never lead to a conviction.38 Furthermore. of those · 
initially charged with a felony offense and later 
convicted, nearly 30 percent were convicted of a 
different offense than the one for which they were 
originally charged, often a lesser misdemeanor 

conviction,39 In addition to cases where individuals are 
initially overcharged and later convicted of lesser 
offenses, other cases are overturned on appeal, 
expunged, or otherwise resolved in favor of the worker 
without ever being reflected on the FBI rap sheet. 

Thus. when the outcome of arrests are not indicated on 
the FBI rap sheets. there is a real chance the missing 
information is actually helpful to the workers and 
could significantly improve their employment 
prospects. Given the large numbers of people arrested 
each year-including more than 12 million arrests in 

2011 alone40-there are likely hundreds of thousands of 
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About l/3 of felony arrests 

do not result in conviction. 

people whose FBI records report a serious arrest 
without noting that the charges were ultimately 
dismissed, overturned on appeal, reduced, or even 
expunged. 

While ,t~e limited data provided by the FBI fi!akes it 
difficult to arrive at hard numbers,41 we estimate that 
more than half a million workers a year may be 
severely prejudiced in their employment search by the 
flaws in the FBI's criminal records system. This 
estimate derives from several assumptions. First, we 
start with the number of FBI checks for employment 
conducted each year, which averaged 14.4 million per 
year ove_r the past five years.42 Next, relying on earlier 
analyses in which we found that one in four adults in 
the U.S. has a criminal record,43 we assume that roughly 
3.6 million (25 percent) of the workers subjected to an 
FBI background check will have a criminal record. If 
qbout half of those background checks are inaccurate 
or incomplete-as the latest publicly available 
information suggests-then roughly 1.8 million 

. workers are potentially disadvantaged by the gaps in 
the FBI's records. Finally, if one-third of these workers 
have an arrest that was ultimately dismissed, 

l'1ore than 600,000 workers a 

year are potentially harmed 

in their job search wl).en the 
},BI background check fails 

to include accurate and 

complete information of 

benefit to them._ 
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overturned on appeal or reduced to a lesser charged, 
then more than 6oo,ooo workers a year were 
potentially prejudiced in a job search as a result of the 
FBI's failure to report acc;urate and complete 
information. 

There is no shortage of examples of routine errors 
within the FBI rap sheets. The experiences of Randy D. 
and William E. illustrate the impact that faulty FBI 
records with incomplete crirnina:l history information 
have on workers and their families. 

--------



V The FBI and the States Fail to Comply 
with Clear Federal Mandates 

The serious reporting gaps documented above exist despite clear federal mandates 

that the records produced by the FBI be accurate and up to date. Specifically, 

federal regulations state that "[d]ispositions should be subiriitted [to the FBI] by. 

criminal justice agencies within 120 days after the disposition has occurred."45 
' A o, ' ... ' 0 ' ·' • : · , ' , 0 • ' 

More generc:Hly, the regulation requires that the ''informati~·n on individuals is 

kept complete, accurate 'and current so that all such records shall contain to the 

maximum extent feasible disposition of all arrests data included therein."46 

The state and local criminal justice agencies bear plenty 
of blame for failing to report on the outcome of arrests 
in ·a timely fashion to the FBI. But, ih the end. the FBI 
must be held accountable for ensuring the information 
it reports is accurate and complete, as the law requires. 

In fact, the FBI has been taken to task by a federal 
appeals court for failing to provide updated and 
accurate records. Although the case dates back to 1974, 

the admonition of the federal court still holds true 
today: 'The FBI cannot take the pcis'ltion :that it is a 

merepassive_re<?pient of records receh~ed from dthers, 
when it in fact energizes those recotds·by w~ntaining a 
system of critriinalflies and diss~minatin_g: the criminal 
records widely, acting in effect as a step-up transformer 
that puts into the system a capacity for both good and 

The :B,BI must be accountable 

for ensuring the information 

it reports is accurate and 

complete. 

harm."47 The court noted also that the "disabilities 
flowing from a record of arrest have been well 
documented" and were particularly significant when 
employment and licensure decisions are at issue.48 

In addition to the federal requirement to provide 
updated records to the FBI within 120 days, states are 
required to maintain complete records at the central 
state crimirial records repository. Federal regulation 
requires the state repository to include the final 
outco~e.pf the· case \vithin.go days after the 
disposition .ha.S occurred. 49 

While missing disposition information is a problem 
that plaites the enti~e-~ecords system, workers with 
criminal records in some states are disproportionately 
disadvantaged. A 2010 survey of state criminal history 
repositories details the percent of arrests in the state 
systems that have not been updated to reflect the 
outcome of the case. The survey includes infor~ation 
on the percentage of final dispositions re~orded for all 
arrests, all arrests within the past five years, and all 

felony arrests.50 
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As reflected in Figure 2. more than half the states that 
provide data report that 30 percent or more of the 
arrests in their criminal records systems do not include 
information on the final disposition of the case. Nine 
states-Alabama, Colorado, Indiana. Kentucky, 
Mississippi Montana. Nevada. Ohio, and Oklahoma­
report that more than half of the arrests in their 
systems are incomplete~ Only seven states­
Connecticut, Delaware, Hawaii Iowa, Vermont. 
Wisconsin, and West Virgiri.ia, comprising less than sbc 
percent of the total U.S. population-have disposition 

information for more than 90 pen:ent of all arrests. 
Notably, only two states-Connecticut and Delaware--­
have dispositions for more than go percent of arrests 

for each of the three categories surveyed (arrests 
within the past five years, felony arrests, and all arrests 
included in the database).51 

Importantly, the FBI has long recognized the need for 
increased accuracy in .the reporting of disposition 
information, although the agency. continues to insist 
that the problem can be resolved at the state leveL 51 All 

Figure 2. State Criminal Records Repositories Are Missing Disposition Information 

, .. · ·~·_._ ... ~ .... 

.. ... -;._ 
Hawaii • 

>ource: US. Dept. of Justice. Office of Justice Programs. Bureau of Justice Statistics. 
Survey of State Criminal History In(ormotion Systems. 2010. 
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71>-89% of arrests in database contain disposition 
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states participate in the Interstate Identification Index 
whereby they submit criminal ~ecords information to 
the FBI. in return for which they have the benefit of 
accessing a system with criminal history information 
from all other states. 

Despite several rounds of federal funding. which 
provided hundreds of millions of dollars to the states 
specifically for the purpose of perfecting the FBI 
databases,53 and two. separate task forces charged with 
improving the flow of disposition information,54 the 
problem-and negative ramifications-of missing 
disposition information persists. While the FBI has the 
ability to perfect records provided for purchases of 
firearms or certain dangerous chemical agents and 
toxins, 55 the agency has so far refus~d to do so for 
employment and licensing background checks. 

•• [H]otwithstanding 

disclaimers to the· contrary, 

[users of :b,BI background 

checks] erroneously view the 

fingerprint-based record 

from a government repository 

as always current and 

reliable." 
-U.S. Attorney General's Report on 

Criminal History Background Checks, 
June 2006 

The U.S. Attorney General's office has recognized, 
however, that providing inaccurate and incomplete 
records harms workers being screened for employment 
or licensing, and that, "notwithstanding disclaimers to 
the contrary, [users of such records) erroneously view 
the fingerprint-based record from a government 
repository as always current and reliable."56 It is 
specifically because of the FBI's imprimatur that these 
records, inaccurate and incomplete as they often are, 
can have such a devastating effect on workers. and 
why it is the responsibility of the FBI to ensure that 
complete and accurate records are provided before the 
rap sheets are released· to a screening entity. 
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VI The Pvejudicial Impact on Workers, 
Employers and Overburdened Government 
Agencies 

For thousands ·of job seekers struggling to find work in today's economy, as well as 

employers and the government agencies charged with making suitability 

determinations based on the FBI's records, navigating these flawed FBI background 

checks is quite burdensome. 

In most cases, the federal or state screening agency 
that receives the incomplete FBI record notifies the job 
seeker that he or she must provide the missing 
information or else will be rejected from consideration. 
While some agencies provide detailed information on 
t he specific evidence the worker must submit for 
consideration, others give little to no guidance. And in 
either case, the onus is on the worker to.find the 
missing information, which could be decades old, in 
order to be deemed eligible for employment or 
licensing. In many cases, workers are unable to 
navigate the complex criminal records systems and 
cannot provide the required evidence at all, or are 
unable to do so quickly enough to remain under 
consideration for the position. In today's competitive 
job market, even a limited delay in the hiring process 
can exclude an applicant from consideration for an 
available job opening. 

For example, Precious Daniels was denied a temporary 
position with the Census Bureau based on an arrest for 
disorderly conduct even though the charges had been 
dismissed.57 In 2009, Ms. Daniels had been arrested for 
blocking a doorway during a peaceful protest against 
Blue Cross Blue Shield of Michigan to pressure the 
company not to pay lobbyists to weaken healthcare 

coverage. 'When she appeared in court following her 
-ar:r.est the-disor:der.:l y-GGnd uGt-e-haFge-was-Elismlssecl. 
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year later, when Ms. Daniels was denied a temporary 
position with the 2010 Census because of her criminal 
history, she was certain that the denial was in error and 
that the Census Bureau had confused her record with 
another person's. After contacting the Census Bureau, 
she was informed that she was indeed ineligible for 
employment unless she could provide official 
documentation within 30 days about the disorderly 
conduct case that had been dismissed. In the end, as a 
result of the delay, Ms. Daniels was riot considered 
fairly for a position with Census and was not hired. 

The faulty FBI records also have a detrimental impact 
on employers who are often denied timely access to 
qualified workers, unnecessarily compounding the 
difficulty of fillingjobs in industries such as trucking 
or healthcare, where there are still significant labor 
shortages and requirements for federal background 
checks. 58 In addition. as described in more detail below 
(section IX). the federal state. and local agencies 
responsible for screening workers foi' licensing and 
employment positions ultimately bear the burden of 
dealing with inadequate FBI records. For example, the 
Transportation Security Administration had to process 
more than St..ooo appeals challenging faulty fBI 
records from workers seeking clearance to work in the 

ports59 and more than 43,000 appeals by truck drivers 
- who-hal:ll-ba-zardous-materials;00- - -- - ---· ----



VII Workers of Color are Especially 
Disadvantaged by the Faulty FBI Records 
System 

While the flawed FBI records affect all demographic groups, tQ.e impact is 

especially harsh for communities of color, where·much larger percentages of 

workers have had interactions with the criminal justice system. 

As the U.S. Equal Employment Opportunity 
Commission ("EEOC") recently reaffirmed. "criminal 
record exclusions have a disparate impact based on 

race and national origiD-."6
' As such. use of an 

individual's criminal history information by an 
employer may violate the prohibition against 
employment discrimination under Title VII of the Civil 
Rights Act of 1964.62 To comply with the law. employers 
must ensure that disqualifYing criminal records are 

"job related" and "consistent with business necessity."63 

In general. employers must take into account three 
factors when assessing whether a criminal records 

exclusion is job related and ~onsistent with business 
necessity: (1) the nature and gravity of the offense or 
conduct; (2) the time elapsed since the offense or 
conduct and/or completion of the sentence; aqd (3) the 
nature of the job held or sought.64 Once the empl9yer 
has developed a targeted screen using the above-listed 
factors. it must usually then provide an .individualized · 
assessment opportunity for people excluded by the 
targeted screen. 

Of special importance to this discussion. the fact of an 
arrest does not establish that crimmal conduct has 
occurred. and "an exclusion based on an arrest. in itself. 
is not job related and consistent with business 
necessity."65 Employers are responsible for ensuring 
that workers are not being denied employment simply 

because of an arrest record. Given these requirements, 

it is vital that employers have access to accurate 
criminal history information. 

As demonstrated in Figure 3. African Americans are 
consistently arrested at rates greater than their 
representation in the general population, and whites are 
consistently underrepresented. African Americans 
represent more than 28 percent of arrests66 but only 14 

percent of the U.S. poj::n~lation.67 In contrast whites 
account for more than 75 percent of the U.S. population 56 

but only 69 percent of those arrested.69 The disparities are 
even greater for the most minor offenses. including 
disorderly conduct (34 percent of arrests in 2011 were of 
African Americans and 63 percent were of whites). 
vagrancy (39 percent of arrests in 2011 were of African 

Americans ~nd 58 percent were of ~lutes). aJ:?.q curfew 
and loitering violations (36 percent of arrests in 2011 were 
of African Americans and 61 percent were of whites).70 

Even arrests for misdemeanors and very minor offenses 
can have serious repercussions for workers. Although 
prohibited by federal regulation. the FBI frequently 
reports such "non-serious" offenses on criminal records 

produced for employment purposes. Th~ current 
regulation states: "Criminal history record information 
maintained in the [databases used to supply criminal 
history information for employment purposes] shall 

include serious and/or significant adult and juveQile 
offenses."71 The database "excludes arrests and court 

actions concerning nonserious offenses."72 
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Figure 3. African Americans Are More Likely to .Be Arrested for Low-Level Offenses than Whites 

Mrican Americans are 2.3 X more likely to be arrested than Whites 6,400 arrests per 10o,ooo for African Americans 
2,800 arrests per 10o,ooo for Whites 

Disorderly conduct 3 X 
- 365 an:e~t~ f~r di~orderl;~~nd~~~-~; 1~;,~~0 f~r Afl: ;-~~n A;neri~an~-· -- - - -f, 

- . - --- - -- ,. ----- ·:-~---- - --- - - -- - - ·- - ---- -- -- J 
122 arrests for disorderly conduct per 100,000 for Whites 

v • .,. .. "' 3.7x I 
arrests for vagrancy per 10o,ooo for African Americans 

6 arrests for vagrancy per 10o,ooo for Whites 

Curfew or loitering 3 2 , 
violations • X 

arrests for curfew or loitering violations per 100,000 for African Americans 

16 arrests for curfew or loitering violations per 100,000 for Whites 

0 

In 2006, the FBI proposed elirillnating this critical 

protection-one of the only substantive restrictions on 

what the FBI rap sheets may report for employment 

purposes. The FBI offered a very limited rationale for 

doing so, noting only that states have the discretion to 

decide what information to send ahd the FBI merely 

reports the information provided to it73 To date, the 

proposed rule to eliminate the restriction on reporting 

non-serious offenses has not been finalized. In reality, 

however, the FBI has routinely reported non-serious 

offenses on employment background checks for years 

and continues to do so today despite letters from 

Congress and interested groups calling on the FBI to 

stop this practice.7~ 

Given their higher rate of arrest, even for minor 

offenses. workers of color are disproportionately 

disadvantaged by the deficient FBI records. Although 

the FBI does not generate data on the racial 

breakdown of incomplete rap sheets,75 NELP compiled 

such data in representing more than soo port workers 

in the Transportation Security Administration's 

background check process. and the results are striking. 

African Americans were more than four times as likely 

as whites to need to appeal a decision denying them 
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clearance tc:J work at the nation's ports solely because 

of a faulty FBI record.76 

Specifically, African Americans account for 

approximately 14 percent of the port workers---€qual 

to the general population-but represented more than 

40 percent of the appeals filed by NELP because of 

incomplete or inaccurate information reported on FBI 

background checks.77 In contrast, white workers make 

up approximately 63 percent of the port worker 

population but only 24 percent of the appeals filed 

with TSA.78 Since large numbers of port workers did 

not appeal the initial disqualification letter, there may 

be thousands of additional workers who were eligible 

for security clearance but had faulty FBI records that 

cost them this opportunity to work.79 For the workers 

who did appeal. the overwhelming majority were 

successful (as described in section IXl). 

Importantly, however, merely needing to rely on the 

appeal process disadvantaged workers and caused 

financial hardship for many. In large part because of 

the need to file appeals. African-American port workers 

were also out of work for longer than their white 

cotmterpa-rt~ ------ - ----



"I couldn't believe I got fired for this. It was humiliating. I 

was really nervous applying for other jobs because I thought 

the same thing would happen. I couldn't believe that one 

mistake would jeopardize my career and my financial 

security nine years later." -Sophia Hoffmann 
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VIII The Serious Limitations of the Process of 
Correcting FBI Records 

Federal regulations require officials who make employment or licensing 

decisions based on FBI rap sheets to provide job seekers an opportunity to 

complete or challenge the accuracy of the information contain~d in the record.82 

In addition, indivi,duaJs may ~equest a copy of their FBI record at any time __ to 

review the accuracy of the criminal history information. 83 U nforturiately, there is 

considerable divergence between policy and reality for workers harmed by 

inaccurate and incomplete FBI records. 

Despite the clear language of the regulation. workers 

frequently lose out onjbb opportunities because of an 
incomplet.e or inaccurate FBI ;background ~heck. Some 

wo~kers report not being informed by the hiring agency 
that the reason for their ineligibility-was the information 

reported by the FBI. or not being given:information on 
their right to request a copy of the report or contest the 

information it contains. Other workers are unable to 

understand or comply with the notice they do receive. 
While such a provision is important given the large 

number of missing dispositions in the FBI database. the 

regulation alone is not enough to protect workers with 
inaccurate and incomplete records. 

Correcting incomplete and inaccurate FBI records is 
even more challenging because workers rarely receive a 

copy of the FBI or state rap sheet used to make 

suitability determinations, even though they have often 
paid for the record as part of the employment or 

licensing screening process. Thus. workers may receive 
notice that they have been deemed unsuitable for a 

position or employment license based on their criminal 

history, but have no further information as to the 

that there is record of an arrest without a corresponding 
conviction on the FBI criminal record that will prevent 

the agency from processing the employment or 

licensing applicatioll until-the individual pr0vides final 

disposition information from the arresting agency, 

senten~ng court or FBI..These two situations can be 
particularly challenging for workers whose offenses are 

old or minor, or who have never been convicted and 

thus are completely unprepared for the rejection. 

When a faulty FBI record stands between the worker 
and the government .agency that is responsible for 
certifying suitability for employment, job seekers are 

frequently unable to navigate the complex maze to 

correct the record and therefore lose out on job 
opportunities through no fault of their own. Because 

many criminal justice records are not readily available, 

individuals often have to travel directly to the 
sentencing court or arresting agency to obtain proof of 

the final disposition-which may mean traveling to a 
courthouse or law enforcement agency in a different 

county or even state. If an arrest did not result in actual 

charges. there is likely no court record available. In that 

offense on their record resulting in the disqualification. instance, the individual must "prove a negative" and 

__ UJlless and untilthe~_e.i;!le to_indep...en.d..enrly~s- _ o..b..tP.iu.p.ap.e~ \l:~rifyjng_tha.Lno...offidalac.tio.o..was 

the FBI record. In other situations, the worker is told taken after the initial arrest. 
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Even more challenging, for individuals with very old 

arrests and convictions, the necessary information may 
not be readily available as law enforcement agencies 

and courts have switched from paper to computerized 
records. If a record is available by paper document only, 
individuals may have to wait for a search of the archives. 
In some instances, documents relating to non-conviction 
activities. are destroyed after a specified time period. 
When that happens, the most an individual may be able 
to obtain is a letter certifying that no information exists. 

Given these barriers and the lack of resources to assist 
the many workers dealing with faulty records, only a 
small number of people ever petition the FBI to clean 

\ . . . . , . 

up their record"s, despite the process set forth in the 
regulations. In contrast. when a procedure to appeal 
faulty records is structured within the employment or 
licensing process-as in the port worker security 
program-many more individuals will take advantage 
of the process. Unfortunately, most employment and 
licensing screens do not include such a transparent 
procedure for chcirl~nging jnaccu~ate and incomplete 
FBI records.· · , , .. . ·:· 

In 2010. the last y_ear for which we have all of the 
following data, fBI rap sheets were issued for more 

' • •• •''\ • I' I· . . . 

than 13.8 rnilljp~_'i~~·ivid~~,§~~kingemployment ()r 
· licensirig,S:. artd: appr.oximately 23.7 million rap sheets 

were produced1fotalFnotrcriniinatjustice plirposes,85 

including immigration clearances, adoptions, and other 
background check mandates. That same year, however, 
a mere 1,306 individuals petitioned the FBI to modify or 
correct their records (Figure 5).86 Of those requests, 784 

records, or 60 percent, were actually modified or 
corrected by the FBI.87 Unfortunately, the information 
provided by the FBI does not specify what 

"modifications" were made--correcting inaccurate 
information, updating missing disposition information, 
or other changes to the record.88 Again, it is important 
to note that these figures are individuals who 
contacted the FBI specifically to challenge the 
information included on their record; the data does not 

capture workers who challenged the information 

contained on their FBI criminal record through 
another government agency's process. 

l!'igure 5. Requests to Modify Inaccurate & 
Incomplete :b'.BI Records . 

784 ::::dby 13,08 requests 
FBioutof f 

Faulty records for employment and licensing screens 
impose huge costs onj~b seekers and workers. Even 
those who eventually correct their record nonetheless 
suffer economieally frorrilos~ opportunities. Ms . . 
Vanderpool's experience, described. below, provides an 
example of a young woman'whose FBI record 
inappropriately reported a dismissed.an,d sealed 
youthful record as a· conviction, which cost her a job. 

.. 
Clearly, the current process, which puts the entire 
burden on the worker to both petition .~he FBI for a 
copy of the record and then seE!k a correctio~ of that 

record, is wholly inadequat~. fpr :workers seeking 
employment and licensing eligibility, Indeed; it 

provides anothercompellingjusfifitci.tion for why the 
FBI must ensure the accuracy and ~ompleteness of the 
records prior to release, before the damage is .done. 

While federal policy includes a pmcess to cot:rect the FBI 
records, and the FBI records themselves itichide a 
disclaimer that the license or.employment shoUld not be 
denied "until the applicant has been afforded a 
reasonable time to correct or complete the.information," 

in reality many workers are not provided such an 
opportunity. Furthermore, workers are not automatically 
provided a copy of their rap sheet when they are notified 
that an offense on their FBI criminal history is 
considered disqualifying. As explained in detail in section 
IX.3, at least one state--California-has recognized how 
these faulty records disadvantage workers and taken 
steps to improve the process. California requires a copy 

of the record be provided to the worker and that the FBI 
records are accurate and complete prior to releasing the 
background report for employment. Most states, 

however, have not taken similar steps to ensure accuracy 
and protect the rights of workers. 
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"I lost four years. I lost everything-including my confidence. 

I'm just now able to contribute again and support my family 

but I could have been so much farther in my career. I was 

studying and getting my licenses and that all stopped. I have 

to work my way up from the beginning again." ...,..Raquel Vanderpool 

~~- --------
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IX Leading Case Studies of the Damage 
Caused by Faulty FBI Records 

Incomplete and i~accurate FBI records are not a theoretical problem~ It is a. very 

real problem that impacts both workers and employers and creates government 

ineffi<;ienty and waste" The following discussion provides prorrii!lyrit examples of 

the negativ~ consequenc~s that are direct results of the severe ·limitations of the 

FBI criminal records system. 

1. Port Workers Received No Assistance 
from TSA in Correcting FBI Records 

The port worker background check program 
implemented by the Transportation Security 
Administration ('TSA") vividly illustrates the challenges 

. workers face when confronted by faulty FBI records. 
Workers bur~ened with locating missing disposition 
information are often unable to correct the record 
quickly enough to avoid losing out on opportunities 
and suffering economic hardship. 

Shortly after the September nth terrorist attacks, 
Congress imposed significant new federal background 
checks on the more than two million workers with 
access to the nation's ports. After many delays. the 
Transportation Worker Identity Credential ('TWIC'') 
program began in earnest in 2008. By April2oog, all 
workers (including longshoremen, truckers, and many 
others) were required to ~ave undergone an FBI 
background check conducted by TSA irt order to access 

the ports and keep their jobs. It is imRortant to note . . . . 
that the vast majo.Iitr qfworkers applying for a TWIC 
card had been safely and effectively working at the 
ports prior to implementation ofthis program-some 
for years, if not decades. 

While the TWIC program includes several helpful 

worker protections, it also highlights the problem of 

inaccurate and incomplete FBI records for employment 
and licensing purposes, and the very real economic 
detriment to workers who receive no assistance in 
correcting those records. The TWIC program is also an 
example of governrnent<;il waste and inefficiencies, as 

. ' ' 
tens of thousands of inaccurate and incorpplete FBI . . . . ,._ . . . : . . ~. . ' 

records We+e chall!:!nged put the co_J:rect~d. ~formation 

was not subsequently upqated in the fBI database. 

The worker protections incorporated into the !WIC 
program are models in many respects. First. the program 
specifies the convictions warranting denial of a TWIC. 
Importantly, applicants may be denied a TWIC for felony 

convictions only; misdemeanors are not disqualifying.90 

Second, the program indudes a waiver process allowing 
workers to detail their post-conViction rehabilitation to 
prove they do not pose a threat to the security of the 
port, thereby waiving the disqualification.91 

Finally, and most important to this discussion. the TWIC 
proce'ss includes a clear multistep avenue to challenge an 
inaccurate or incomplete FBI record. The individual is 
notified of the specific disqualifying offense on the FBI 
record and the information required to challenge the 
record and appeal the disqualification. (Refer to Appendix 

C for an example of an initial disqualification letter sent 
by TSA to an applicant with a four-year-old arrest on his 

FBI rap sheet that failed to include a disposition.) 
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After receiving notice of the initial determination, the 

individual has 60 days to present official documentation 

to TSA before the disqualification becomes final, and 

additional time may be easily requested. Although TSA 

does not track down the missing information on its own. 
applicants are dearly told what specific offense is at 

issue and what documentation must be provided to 

appeal a de~al of security·<;learance. Importantly, TWIC 
applicants are not automatically disqualified by TSA 
upon receipt ofthe FBI record but instead provided 

adequate time to correct the record. The TWIC program 
allows applicant~ t~ appeal initial diSqualifications if 

they can verify that t.he information included on the 
FBI background check on which the decision was based 
is inaccurate.92 Unfortunately, however, obtaining correct 

information and submitting it to TSA for review remains 
the responsibility of the workers. Many of them, like Russ 

F ~ faced severe challenges in complying with the process. 

In the routine case of an FBI record that is limited to 

arrest information and missing the corresponding 

disposition, felony offense arrests are still considered 
disqualifying by TSA unless the individual can provide 

updated court records showing the offense was 
dismissed, reduced to a misdemeanor, or otherwise 

resolved in the worker's favor.93 Thus. although the 

federal law only authorizes TSA to disqualify workers 
due to a 'felony conviction or being under want. warrant, 

or indictment for a disqualifying felony,94 because of the 

flawed FBI records, the entire burden effectively shifts 
to the worker to demonstrate that the arrest did not 

result in a felony conviction. In other ·words, TSA 

effectively presumes the arrest led .to a conviction or is 
still outstanding unless the worker can prove otherwise. 
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In the end, despite its serious limitations, the TWIC 

program contained some of the most valuable worker 
protections of any employment or licensing background 

check requirement, which helped tens of thousands of 

workers obtain or retain good quality jobs at the 
nation's ports. Accor?Jng to TSA. more than IOo,ooo port 

workers have received initial disqualification letters 

from the agency because they wer:e determined to be 
potentially ineligible to obtain a TWIC card based on 
their FBI criminal background check. More than:h~:llf of 

those workers who received an initial disqualification 
subs~queritly applied for either a 'waiver or an app~al96 

The severity of the faulty records problem is clear from 
the fact that a whopping 96 percent of all port workers 

who challenged the accuracy of their FBI reoords with 
TSA were successful and the numbers were substantial 

Specifically, from October 2001 through May 2013, 54.271 

workers requested appeals. Of those, 52.299 were 
successful in verifying that they are eligible to obtain a 

1WIC, and were thus able to continue or begin working on 

the ports.97 Unfortunately, many more workerS may be 
eligible for an appeal but were unable to navigate the 

TWIC system either because they did not understand the 

process or because they were unable to locate the 

documentation necessary to submit an appeal.98 

As a result of the TWIC appeal process, TSA has 

received missing disposition data from more than 

50,ooo workers, some of whom may have had multiple 

arrests that lacked dispositions. The agency spent 
substantial time, money, and effort processing these 

appeals, necessitated almost exclusively by faulty FBI 
records. Unfortunately, there is no indication that the 



96% of port workers who 

challenged the accuracy of 

their :b,BI record.s and were 

successful. 

updated records in TSA's possession were added to the 
FBI's database system. Indeed, according to the FBI, the 

bureau "does not reeeive updated disposition 

information from the Transportation Security 
Administration."9: As such, all of those tens of 

thousands of FBI records continu~ to be incomplete or 
inaccurate. A similar problem exists with updated 

records from the U.S. Office of Personnel Management, 

as discussed below. 

2. The Office of Personnel Management Is 
Tracking Down M~sing FBI Records that 
Never Make Their Way Back Into the FBI 
System 

While each federal agency has significant discretion over 
its hiring and firing decisions, the U.S. Office of 

Personnel Management ("OPM") sets broad policy 

regulating the federal workforce, including hiring 

procedures, and conducts. background investigations for 

prospective employees and security clearances across 

the federal government Federal hiring is r~gulated by 
the "suitability" standards issued by OPM."JO 

Although individual federal agencies may' conduct their 

own background investigations for some positions,101 

OPM conducts more than go percent of background 
investigations required for federal employment,102 

including criminal background checks based on the 

FBI's rap sheets.103 In Fiscal Year 2011. OPM submitted 
more than two million fmgerprint-based background 

checks to the FBJ.l04 Approximately 10 percent of the 

individuals subject to an FBI background check had a 

criminal history,105 

During the course of its background investigation, 

OPM collects criminal history information from the 

FBI. state, local. tribal. and other federal law 

enforcement agencies.106 If the criminal history record 

is missing pertinent information. such as disposition of 

a relevant arrest. OPM investigators attempt to fmd 

the missing disposition information. dPM does not 
maintain statistics documenting the volume of 

information it collects becaus'e of incomplete FBI 

records,107 but based ·on the TSA experience, it iS 

reasonable to assume that filling the gaps in FBI 

records is a: significant drain oh OPM i:esoui:ces. 

After OPM completes its investigation, it provides the 
results to the federal agency that requested the 
background check. and gives the applicant an 

opportunity to contest erroneous criminal history 

information. 

Despite OPM's efforts to share the corrected 

information With the FBI,108 which would promote 
' . 

efficiency and conserve federal resources, the FBI 

appears to have rebuffed the overture. In 2010, OPM 

revised its policies to clarify that the agency could 

release dispositions collected by OPM investigators to 

the FBrs criminal records system. thus allowing the 

FBI to update and correct its database.109 OPM began 

sending records to the FBI on January 31,2011. However, 

in response to Congressional inquiries, the FBI 

subsequently stated that it does "not receive updated 
disposition information from the Office.of Personnel 

Management:no Thus, while OPM is submitting 

information to the FBI to perfect rap sheets, the FBI is 

either simply ri?t receiving that information or not 

incorporating any information it does receive into its 
database. Either way, hundreds of thousands of 

records are potentially left uncorrected. 

In :b,Y 2011, OPI¥1 submitted 

more than ·2 million 

fingerprint-based 

background checks to the :b,BI. 
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As a result of the FBrs position. the missing disposition 
information does not appear to be reflected in the FBI 
database. meaning that any future report sent from 
the FBI will continue to be incomplete or inaccurate. In 
turn, if the worker who was the subject of the initial 
report applies for another position that requires an FBI 
background check. the agency performing the second 
background check may also then spend its limited time 
and ·taxpayer dollars on obtaining the missing 
information. Because the FBI does not incorporate 
OPM updates into its database, this governmental 
inefficiency may be replicated multiple times for 
applicants applying for numerous federal positions or 
other employment or licensing opportunities that 
require FBI background checks; 

3. California Tracks Down Problem FBI 
Records to Ensure Fair Access to Jobs and 
Occupational Licenses 

In Fiscal Year 2011/12, California exceeded one million 
FBI criminal background checks for employment and 
licensing purposes, thus representing a considerable 
share of.the nearly 17 million rap·sheets generated by 

the FB.I for employment screening.':ll California laws 
mandating FBI background checks cover a range of 
occupations, with the highest volume of FBI 
background checks produced for school employees. 
social services workers, private security guards. 
healthcare workers, and law enforcement personnel.112 

. . i 
California lawtnakers and state officials have taken 
their respon~ibility seriously to ensure that the large 
numbers of FBI checks conducted for employment and 
licensing purposes are up to date and that workers 
have the information they need to verify accuracy. 
While the California state repository only has 
dispositions for 57 percent of all arrests (Figure 2). the 
California Department of Justice ("DOJ") timely 
ensures the completeness and accuracy of records that 
are requested for employment and licensing decisions. 

First, with a new law that took effect in January 2013, 

California is now the only state in the nation that 
~q~~s eym entity: that conducts a criminal __ 
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background check under the mandate of a state or local 
occupational or licensing law to automatically provide 
the subject of the background check with a copy of his 
or her state and federal rap sheet whenever the agency 
makes a negative decision based on the record.113 Like 
the federal and state consumer protection laws that 
regulate private criminal background checks, the new 
California law was intended to allow workers to verify 
the accuracy of the criminal history information and 
promptly challenge a negative determination without 
having to first request a copy of the re(:O~d. 

Second, and most importantly, California's law requires 
the state DOJ to "make a genuine effort to determine 
the disposition of the arrest" prior to releasing state 
and federal criminal history information iri many 
employment situations.114 The DOJ policy also 
mandates that the department make a "genuine effort" 
to determine dispositions of arrests when releasing 
criminal background check information for all 
employment or licensing purposes;ll5 Thus, when there 
is a missing record from another state reflected in the 
FBI rap sheet, .the California DOJ contacts the arresting 
agency from out of state, as well as the district 
attorney, and/or the court as necessary to determine 
the outcome of the arrest. us We are not aware of any 
other state that has a si!Ililar policy. 

As a result, like OPM, California spends considerable 
resources on contacting other states to update the 
arrest information listed on the FBI rap sheet. The 
information obtained by the California DOJ is updated 
in the state's criminal records system if it corresponds 
to a California criminal record, and all of the updated 
disposition information is sent to the FBI weekly. Also, 
like OPM, California's state officials have tried to 
ensure that the missing FBI rap sheet information that 
the state tracks down actually makes its way into the 
FBI's system. But according to a California DOJ official. 

"[t]here is no one-to-one process to validate that the FBI 
update[s) what the [California) DOJ sent.~U7 Thus. while 
the state DOJ reports any updates and corrections it 
finds to the FBI. the state officials are unaware of 
whether the FBI subsequently corrects its record. 



X Where There's a Will, There's a Way: FBI 
Reco~ds Are Cleaned Up Under the Brady 
Pro-gram of Federal Gun Checks 

The preceding discussion has focused on the vast and growing reliance on FBI 

cr~minal background checks for employment and licensing purposes .. the serious 

flaws in the system, and the substantial negative effects that faulty records . . 
have on employment prospects for thousands of individuals, as well as 

employers and public agencies. The good news is there are workable solutions to 

flx this broken system. 

Fortunately, a successful and well-established federal 
program is already in place to clean up the FBI 
records-the federal program for firearm background 
checks established.bythe Brady Handgun Violence 
Prevention Act of 1993 ("Brady Act"), Currently, the FBI 

only screens records and searches for missing 
disposition information in two situations: (1) 

background checks performed on prospective firearms 
purchasers; and (2) background checks performed on 
persons seeking to purchase certain dangerous 
chemical agents and toxins.118 The FBI's large-scale 
program reguiating prospective firearms purchases is 

described in depth below. It provides a proven, 
workable template for creating a similar program for 
background checks of prospective workers. 

The Brady Act. which faced intense scrutiny during 
recent Congressional gun control debates, mandates 
criminal history background checks for any person 
seeking to purchase a firearm from a dealer ("licensee"). 

To comply with the Brady Act. the FBI established the 
National Instant Criminal Background Check System 
("NICS") to process criminal background checks 

instantly.u~ Among other restrictions. the Brady Act 

prohibits the transfer of firearms to persons under 
indictment for, or who have·been convicted of, a crime 
punishal;lle by imprisonment for a term exceeding one · 
year; who are fugitives from justice, or who have been 
convicted of a misdemeanor crime of domestic 

violence.120 

As required by the Brady Act, an individual who applies 
to purchase a firearm from a licensee is subject to a 
NICS check. Nearly instantaneously, the licensee 
receives a response from NICS. The licensee is told that 
the sale may proceed, may not proceed, or is delayed 
pending further review of the gun purchaser's record.121 

If a firearm applicant's FBI record contains arrest 
information but no disposition for a potentially 
disqualifying misdemeanor domestic violence or felony 
offense, the licensee is informed that the purchase is 

"delayed" and the FBI has three business days in which 
to track down the missing disposition(s).122 If the FBI 
does not locate the information within three business 

days to verify the purchaser's disqualification, the 
licensee is permitted to sell the gun. If the NICS check 
provides information that an applicant is ineligible to 

purchase a firearm. the applicant may request the 
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reasons for the determination. and the reasons must 

be provided in writing within five business days after 
the date of the request.123 

According to the FBI. the NICS.section conducted more 
than 6.8 million Brady Act background checks in 2011.124 

Of those, approximately eight percent (or more than 
soo,ooo.records) required the FBI to search for 
additional information.125 Iri 2010. the FBI sent out an 
average of 4.27 requests for information to other law 
enforcement agencies, courts, and other entities for 
each delayed firearm application transaction.126 The 
requests for information included requests for 
disposition information on misdemeanbr domestic 
violence and felony arrests, as well as updates 
regarding protection orders, mental health evaiuations, 
and other information.127 

The FBI estimates the cost of tracking down the 
incomplete records totaled $6.9 million in 2010. utilizing 

nearly 400 NICS section ei!lployees.128 Assuming eight 
percent of the six million backgrounq checks . 
conducted by the NICS section in 2010129 required a 
search for additional information ('*8o,ooo searches). 
the cost p~r record is only $1438. In addition, given that 
the FBI's total budget for Fiscal Year 2010 was 
approximately $8 billion,130 the $6.9 million spent by the 
NICS section to correct the records was less than one 
percent of the bureau's total budget for the year. 

The ],BI is able to f:ind 

disposition :information 

with:in 3 days :in 65% of all 

firearm background checks 

that are missing such 

information. 
===..:=~=="----- -- - ---
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Thus. there is a clear and established procedure to 
clean up the FBI's criminal records. which has proven 
extremely effective. Indeed, according to the Attorney 
General's 2006 report. the FBI is "able to find missing 

arrest dispositions within three business days in 
approximately 65 percent of all transactions that are 
delayed because of a missing disposition. This leaves 
approximately two percent of all NICS transactions 
processed by the FBI missing a disposition at the end 
[of] three business days."131 

The FBI has adopted a special system to keep track of 
the information that it locates as a result of the Brady 
checks, so that it can access the disposition information 
when needed for future firearms purchases. Notably, 
782.000 dispositions have been obtained by NICS section 
employees and posted to criminal history records since 
the program began.132 However, if the FBI determines 
that the information obtained by the NICS section 
employees is for any reason not eligible for inclusion in 
the FB~ criminal history record, the informatioh'is 
nonetheless entered into a special database (the 

"disposition document file" or "DDF") that can then be 
accessed for ·future NICS investigations.m As of20ll. the 
DDF contained tnore than one million documents 
obtained primarily through previous NICS searches.134 

The FBI's ability to obtain a significant amount of 
missing disposition information withiri three business 
days and access that information in the future yields 
important conclusions. The FBI's use of a similar 
process to inquire into missing dispositions on FBI 
background checks for employment would benefit a 
large number of the estimated 6oo,ooo workers 
potentially prejudiced each year because of faulty FBI 
records that fail to include beneficial information; 
correcting 65 percent of these records would benefit 
roughly 390,ooo workers.135 This number would likely 
increase if the FBI were given a somewhat longer time 
frame to search for disposition information. In 
addition, the FBI's difficulty in obtaining disposition 
information on some records underscores the 

challenges faced by individuals seeking to find obscure 
records to prove their eligibility for employment. 



Finally, the DDF is a valuable resource that could be 
further supplemented with information provided by 
the Transportation Security Administration, the Office 
of Personnel Management, and other agencies, as well 
as accessed by the FBI in the process of providing FBI 
rap sheets for employment and licensing purposes. 

There are, of course, differences between background 
checks conducted for firearms purchases and those 
conducted for employment. Although nearly seven 
million background checks were conducted for 
firearms purchases in 2011. more than double that 
number were conducted for employment and licensing 
purposes. While requiring the FBI to clean up records 
used for employment and licensing purposes 
represents a significant increase, the FBI collects a fee 
for each FBI record released for employment purposes. 
A reasonable fee increase could offset the cost of 
extending the Brady process to employment and 
licensing checks. 

In addi~ion, not all convictions are disqualifying for 
gun purchasing purposes, although a large numb~r are, 
including all felony convictions. As a result, the FBI 
does not inquire into all missing dispositions: only 
those that may prohibit a person from purchasing a 
firearm.136 In the employment and licensing context. 
the list of potentially disqualifying offenses may be 
more expansive, and the FBI is not in a position to 
tailor each background check to each job. However, 
clear parameters could apply to limit the volume and 
scope of corrections necessary for records created for 
employment and licensing purposes. Most importantly, 
the FBI could limit its inquiries to open arrests that 
date back more than a year and serious offenses that 
are more likely to create a safety or security concern 
for most employers. 
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XI Recommendations to Improve the 
Integrity of the FBI Criminal Background 
Check Process 

The FBI's faulty database is a national problem that requires a federal solution. 

While states must work to provide more up-to-date information to the FBI, the FBI 

itself has a responsibility to ensure that the records it produces for employment 

and licensing are accurate. Millions of workers, employers, and public agencies 

responsible for conducting background checks are left to deal with the fallout 

from inaccurate anO. incomplete FBI records. The FBI is best positioned to correct 

this situation, with the help of Congress and the Executive Branch. 

1. Enact Federal Legislation Requiring the FBI 
to Obtain Missing Disposition Information 
Prior to Sending Background Checks for 
Employment and Licensing Purposes 

Just as the FBI tracks down incomplete and missing 
disposition information when conducting background 
checks pursuant to the Brady Act. so too should the 
bureau be required to find missing disposition 
information when conducting background checks for 
employment. 

"l{o one should be denied a 

job because the government's 

Congress should enact a bill modeled on H.R. 5300, 
introduced in the ruth Congress by Congressman 
Bobby Scott, the ranking minority memqer of the 
House Judiciary Committee, and several Republican 
co-sponsors. H.R. 5300, the Fairness and Accuracy in 
Employment Background Checks Act, would have 
expanded the process that now applies to Brady checks 
to FBI background checks for employment. As The 

New York Times editorialized in endorsing the bill, "No 
one should be denied a job because the government's 
information is wrong."137 

The bill provided the FBI with 10 business days to find 
missing disposition information before releasing a 
criminal background check for employment or 
licensing purposes. It also codified FBI regulations in 
place since the 1970s that provide that non-serious 
juvenile and adult offenses should not be reported on 
FBI criminal background checks for employment. 

information is wrong." In addition to tracking down the gaps in FBI rap sheets 

-NY Times Editorial, "Check it Again", produced for employment purposes. the bill 
___ _____ ___ ________ __ __ ___ ___ ________ ___________ J'v1ey-2010 ___ !r:!~Qr:por?j~d imRQ.rtapt_consy_l}ler_grotections th?t __ _ 
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apply to private criminal background checks under the 

federal Fair Credit Reporting Act ("FCRA").138 For 

example, the bill ensured that individuals subject to 

employment and licensing background checks received 

a copy of the FBI report in order to verify and 
challenge the accuracy of the information. The new 

reforms were fmanced by authorizing the FBI to 

increase the fee now charged to entities that request 
FBI rap sheets for employment. 

2. Require the FBI to Check the Brady Files 
for Missing Information and Accept 
Updated Records from Federal and State 
Agencies 

The FBI can also take several key steps on its own to 
increase accuracy, without new federal legislation. 

First, it should work to reduce governmental 

inefficiency by creating processes to accept missing 

disposition information from multiple sources. 

Currently, other federal agencies expend energy and 

resources to find or collect missing disposition 

information. The FBI should accept disposition 

information from the Office of Personnel Management, 

the Transportation Security Administration, the State 

of California Department of Justice, and other agencies 

that find or collect missing disposition information. 

At a minimum, the FBI should add other agencies' 

information to the special disposition document file of 
updated records tracked down by the Brady firearms 

unit, if it is unable to directly supplement the other FBI 

databases. And, before the FBI releases a rap she.et with 
missing disposition information in response to an 

employment or licensing inquiry, the FBI should check 

the disposition document file to obtain missing 

dispositions, and report its findings in order to limit the 

resulting gaps in the records. 

3. Ensure that All Federal and State 
Employment and Licensing Background 
Checks that Require FBl Records Provide an 
Automatic Right to a Copy of the Rap Sheet 
and Robust Appeals Process 

Even the most aggressive efforts to clean up the faulty 

FBI criminal records system will never be foolproof; 

back-up measures to ensure accuracy will always be 

necessary F~rtunately11there are helpful model policies ' ' • \ · . .. :. 

that prov.l~e necessar-Y 'worker protections at both th_e 
federal arl.q'state levels. . _ _

1 
': ' · 

First. every person subject to an FBI criminal 

background check should automatically'fe¢eive a copy 
of the rap sheet along with any negative suitability 

determination by a screening agency. This will permit 
workers to efficiently and effectively challenge the 

accuracy of the information if necessary. Federal 

consumer protection laws provide these protections to 

individuals subject to commercial background checks, 

and the protections should be extended to workers 

subject to FBI background checks. California is leading 
the way with a new state law that requires all state 

and local agencies that conduct state· and federal 

background checks to automatically provide a copy of 
the rap sheet to the individual when the agency issues 

a negative determination. 

In addition, all government agencies that access FBI 

records for employment screening purposes shc:mld 
have a robust appeals process. A robust appeals 

process includes a cl.ear 'riotice listing the specific 

disqualifying offenses identified by the screening 
agency, an adequate winckrw of tirrie (at leaSt Go days) 

during which the individual has an opportunity to 

produce corrective information before the agency's 
determination is made final and detailed instructions 

on what documentation is necessary to Challenge the 

record. The TWIC program provides the best eXample 

of a strong appeals process that can benefit tens of 

thousands of workers and significantly reduce the 

discriminatory impact of faulty FBI records. 
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Building on the initiative of the U.S. Attorney General's 
Interagency Reentry Council the federal government 
should take. the lead in adopting these critical worker 
protections across all federal agencies. The federal 
government must set an example for the private and 
public sectors to protect qualified workers who, 
through no fault of their own;are penalized by the 
faulty FBI crini.inal records system. 

4. Hold the FBI Accountable for Enforcing 
the CUri.-ent Law Regulating Criminal 
BaCkground Checks for Employroent and 
Licensing, and Require Regular Reporting 
and Monitoring of the Impact of the CwTent 
System 

The Obama Administration and Congress should hold 
the FBI accountable for strict compliance with its 
current regulations on criminal background checks for 
employment and close monitoring of the impact of the 
current system on workers, employers, arid 
governmental agencies. 

Specifically. the FBI should demand strict enforcement 
with the r~quirement that dispositions be reported 
within 120 days, that all records be complete, accurate, 
and current. and that the FBI refrain from reporting 
non-serious offenses on the rap sheets, regardless of 
whether such information is provided by the states. 

In addition, the FBI should maintain and report 
detailed c}ata to Congress and the p~blic on its 
background checks for employment to evaluate their 
impact ori people of color and ensure greater 
transparency and accountability. Specifically, the FBI 
should regularly report data indicating: (1) the number 
or percentage of incomplete and inaccurate FBI rap 
sheets issued for employment and licensing purposes; 
(2) the race and ethnicity of workers who have 
incomplete or inaccurate data released by the FBI for 
employment purposes; (3) the volume of the FBI 
background checks produced for employment 
purposes, including a breakdown of the specific federal 
or state agencies that request such information; (4) the 
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number of rap sheets released that include spec!fied 
non-serious offenses, such as loitering and disorderly 
conduct; (5) the specific costs associated with tracking 
down missing disposition information under the Brady 
gun check program; and (6) the number oflndividual 
requests to correct the FBI records and the specific 
modifications and corrections adopted by the FBI. A 
slight increase in the fees assessed for background 
checks would cover the costs associated with this 
monitoring and report. 

------



XII Conclusion 

America's workers need access to good jobs. When the 
federal government provides information that 
determines applicants' eligibility for suchj?bs, it has a 
responsibility to ensure thatthe information is 
accurate and up to date. By doing so, the government 
can avoid creating unnecessary barriers to employment 
and ensure that employers and agencies have the 
information they need to meet public safety concerns 
while preserving job opportunities for qualified 
workers. Inaccurate and incomplete records deny 
workers the ability to support themselves and their 

families and do not provide the information needed for 
appropriate hiring and licensing decisions. The massive 
increase in the use of FBI records for employment and 
licensing_ decisions brings greater responsibility for the . -

completeness and accura:'cy of t!1ose records. The FBI is 

failing to -~eet this ri;!:,ppiisibility, and America's 
workers-and those unable to work becal1se of faulty 
records-are paying the price for that failure. 
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Appendix A Multiple Arrests Repo'rted on FBI Background Check with 
No Disposition Information 
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Rap Sheet 

UNl1TID STAlES DEPARTMENT OF JUSTICE 
o·uu.o.n.t·,,.BlJREAU OF INVESTIGATION 
''-n.JuvUJ~tu .. JUSTICE INFORMATION SERVICES DIVISION 
ICL.ARlCSBUR15, wv 26306 

NONE 

HEIOHT WEIGfiT EYES HAIR 
S04 152 BROWN BLACK 

BlRTI!SOCJAL 
SCARS-MARKS-TATIOOS SECURITY MISC NUMBERS . . 

NONE-NONE 

NAME(S) 



OF COVER SHEET 

STATES DEPARTMENT OF JUSTICB 
I'"""...,D'v~u.. BUREAU OF INVESTIGATION 

JIC1UMINA,LJUS11CE INFORMATION SERVICES DIVISION 
Lui"J.V~OD·UK'U, WV 26306 

... .,... ....... 

SET FORTH IN TITI..B 28, CQDfi OF. FEDERAL 

'!it.M'H •• 'lHIIP-'rt!O: 

SECTION 50.12, BOTH GOVERNMENTAL A.'ID NONOOVERNMENTAL 
ny~cuu:.~,~TO.SUBMI:;r,m!OER.PRII:-ITS:AND RECEIVE PBIJDEN'llplCAT{ON 

RBC:;:O(lDS .ty((JSf''N<JiTJ TIIB INDfVIDUALS• PINOERPRINTED T.HA T THE FINGERPRINTS 
THH CRIMINAL HISTORY 'RECORDS OF THE FBi: · 

lf~t~~~~~~,~~~~ OBTAINED FROM THE FBI MAY BE USIID.SOLBl. Y FOR . 
ji; AND MAYl~OT .BE DISSEMINATED OUTSIDETHB ltECEfVlNO 

AGf.'NCY OR OTHER AUTHORIZED ENTITY.If THE.INFORMATTON 
USHD TO DISQUALIFY AN APPLICANT, THE OFFICIAL MAKrNG THti 

OF SUIT ABILITY FOR l,ICENSrNG OR EMPLOYMENT SHALL PROVTDE niE 
APPLICANT THE OPPORTUNITY TO C.OMl'J..,I.ITE, OR CHALLBNGB THE ACC~CY OF, TAB 
lNF'DRMA TION CONTAINED IN THE FBI IDBNTIJ11CA ilON RECORD. TilE DECIDIHO 
OFFCCIAL SHOULD NOT .OENY TI-lE LfCENSE OR EMPLOYMENT BASED ON TilE 
INFO'RMA TION lN THE RECORD 'UNTTt; THE APPLTCANT HAS BEEN AFFORDED A 
t<..c.t'\oo..INI1•DLn.TIME TO COrutECT OR COMJ'LIITIJ THE INPORMA TION,' OR HAS DECUNBD TO 

SO. AN INDIVIDUAL SHOULD BE PRESUMED NOT OUlLTY OF ANY CHARGE/ARREST 
FOR WHICH TIISRE 1S NO FINAL DIS.l'OSmON Sf A TED ON THE RECORD .OR OTHERWISJJ 
DETE!WINED. IF THE APPLICANT WISHES T0 'CORRECT THE RECORD AS lT APPEARS 

THE F.6l'S cJIS DIVISION RECORDS SYSTEM, TilE APPLiCANT SHOULD 
ADVISED TiiATTilE PROCEDURES-TO CHANGE, CORRECTOR UPDATE TilE RECORD ARE 
PORTH TN TITLB 28, CPR, SECTION 16.34. 

EXPLANATION OF A CHARGE·OR DISPOSJTJON IS NEEDED, COMMU)-l!CATE 
Y Will-I IH'E AGENCY THATFURNiSffED 1HE DATA TO THB FBT. 

DATE HEfGHT WEIGl-IT EYES HAIR 
135 BROBLK 

" 
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'V"**'*"" · c•< ... nee'ttrf' 2'' n 1M>·>=• • t·~ . .._....;......_.. 

IIFD.fGiiRPRJNTCLASS PATlliRN CLASS ClTJZBNSHJP 
JS 14 CO COM JtS UC WU WULS LSLS WU WtllJNITBD STAlES 

J5 lS 13 PICI wt1 

OP PART 1.; PAR.T2 TO FOLLOW 

IILHAKLit~3-CIUMINAL llUJSPASSJKG 
L.M"'u"'"'~A"('1'EMPT 
IJM/\K\JI.&:. $-THBF1' 

6-CR.IMINAL CONSl'IR.ACY • 
tl.!HAKA:r.t~7-VlO.LATION PA tOOFORMF.lRBARM ACf 
l ~..ati\Kiou: t-.POSS INSTR.U CRIME-GUN 

ll\..r7JU<lUJ.log.,.I'R()H OFP WSAP 
~...nJ'ln..\Jiu Jo.A.QGRASSAULT 
CRAROB ll..SlM.PtBASLT 



. .. · 

IH :H A ....... J-1HEFTBYlJNLWFTAKINO OR.DTSPO 
~~~~~~BYD~ON 

ROE )-REC!iiVINO STOIJiN PIWPBRTY 
ROE4-00PYING; RECORDING DBVICBS 

" H•lll<l ''"-5-1RA'DBMARK. COUN'i'ERFBmNG 

1.:' 

. STA'lES DEPARTMSNTOF .nmiCB 
• ·.~ u, ... K,.u . BUREAu oF IHVESTtGAnON 

J'US'IlCB IN.flWlMATION SBRVICBS DIVISlON 
11Cl.ARKSI3U11:0. WV263o6 

RECORD UPDATB02011109f28 

CONTAlNED IN 11US FBl RECORD ARE .BASED ON 
COMPARISONS AND PERTAIN TO THE SAMB TNDlVIDUAL. 

.• 

USB OF 'nilS RECORD IS .REGULATI!D BY LA W.IT13 PR.OVIDBD·FOR OFFICIAL 
ONLY AND~ Y BE Us.ED ONLY FOR. 'l_1'm PURPOSE.REQ"UES'lliD. 
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AppendixB Non-Serious Offense Reported on FBI Background Check in 
Violation of Federal Regulation 
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td t ... 

UNITED P""'I.TES DEPARTMENT OF JUSTIC~ 
FEDER. , BUREAU OF INVESTI~ATION 

CRIMINAL JUSTICE INFORMATION SERVICES DIVISION 
CLARl<SBURG, WV 26306 

ICN 

JB~USE ADDITIONS OR DELETIONS MAY BE MADE AT ANY TIME, A·NBW COPY 
j JHOULD BE REQUESTED ~ NEEDED FOR SUBSEQUENT USB~ ~ . 

THIS RECORD. IS SUBJECT TO 'IHE 
FOLLOWING USE AND DISSEMINATION RBSTRICTIONS ' ··c 

UNDER PROVISIONS SET FORTH IN TITLE 28, CODE OF FEDERAL 

py 
!EGULA'tiONS · (CPR), SECTION 50.12, BOTH OO~RNlofBNTAL AND NONGOVERNMENTAL 
!NTITIES AUTHORIZEID TO SUBMIT FINGERPRlNTS 1\Nb RECETVE FBI ·IDENTIFICATION 
~CORDS MUST NOTIF~ THB INDtvrDUALS FINGERPRINTED THAT THB PTNGBRPRINTS 
/ILL BE USED TO CHECK THE CRIMINAL HISTORY RECORDS OF THE FBI. 
'D~TIPICATION RECORDS OBTAINED FROM THE FBI MAY BE USED SOLELY FOR 
'HB t>lffl.POSE REQoES",f;IID AND MAY NOT BB .Q_ISSEMI.tiiATEp OUT~Il!lE THE RBciUVING 
IBPARTMii:N'l', TlliLATED AGENCY OR OTHER •AUTHORIZED BNTIIT~ IF Tfm INFORMATION 
fN TliE RECORD IS USED TO OlSQUA:IiiP~ .AN APPLICANT, ·nm OFF-IC!AL MAKING THE 
•BTERMINATION OF SU!ti,Brr,ITY 'FOR r.iWSING OR BMPLO~ , SHALL PROVI.l5E THE 
.PPLICANT THE O,PPOR',('ONITY -TO .COf#'LBTBt ,OR, .emu.LEN'GEJ. 'J:1\B ·.lVXtJRAcY OP, 'l:HE 
NFORMATION CONTAINED IN m ··FE! I 'IOEN'liiFICATI0N .RBCO.RD' . .. E DECIDING 
FPIC!AL SHOULD NOT DENY THE LicEN'SE OR EMPLOYMENT ·BASBD ON TliB 
NFORMATION IN 1'HB RECORD UNTIL THE API?LICANT HAS BEEN AFFORDED A 
BASONABLE TIME TO CORRECT OR COMPLETE Tim INFORMATION, OR HAS DECLINIID TO · 
0 SO. AN INDIVIDUAL SHOULD BE PRESUMED NOT GUILTY OF ANY CHARGE/ARREST 
OR WSUCH THERE l.S NO FINAL Ol;SPOSITION STATED ON THB RECORD OR OTHERJHSE 
BTERMINIID. IF THE 1\.PPLlCANT WISHES TO CORRECT TilE RECOlill AS IT APPBARS 
N THE FBI'S CJIS DIVISION RECORDS SYSTEM, .THE APPLICANT SHOULD 
B ADVT'SED THAT. THE PROCEDURES TO CHANGE, CORRECT .OR UPDATE THE RECORD ARE 
E'I' PORTH IN TITLE 26, CPR, SEC'l'ION 16.34 • 
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WANTED: Accurate fBI Background Checks for Employment 37 



38 

O Defena.nt IUCCeSifuUy Cl)lllpleted all tennt ind CIOOditiont of probatio11 on tbo dato of_ 

0 As df this. date, no c:lulJes bavc bcC:n 1Ued by llw: Distric:l Attorney. No eourr file exlcu. 

0 Defendant i~ still on probation. bUfMs completed the following conditions of their probllion: _ . . . 
I8J Your rrJquest lbr info!Dla1iol\ regarding tbo above. inoideot ls a.ck.oowlcdged. Howqver, pwtuanL lo 

Secti.on 68152 ofthc Oovomment Code of California. aU of our~~ roc:ords that wcro filed md 
concluded prior ro the )Ut' :&!!.Q2, have been dtstro)'ed. 

0 After a search ofthe Criminal Index Cor Che period beginning in November, 1973 to_ 
20__, DO conviction was round for tbeabovo-ll.8Jtled personal. IllY Superior Cou.rt ofCallfomia, 
County of Alllmda locafl.on. {For ~ca prior to t1ul ~vc mentioned timo-puiod, please. contact 
the originating cou.r1.) 

r deeliR under penalty of peljury. UDder lbo lawt of the S!* ofC.Uromia. q.at the fbre&Oina Is tr\1$ and 
comet. 



AppendixC TWIC Letter of Initial Disqualification Explains What 
Information on FBI Report is Potentially Disqualifying 

ltJ.Il~~~11¥1CAft)1b'k 

Dear---· 

u.S.:~"'" 
.,....,VAUZ!Dl 

A~uon. 
v..A~ 

TI~e Tr.ruporlaoon Security Adilin-.iou (TSA) baS rc0eivecl yi:Jurapplication filril'liaMpOi\lition Woibt 
ldcollfailon'Crcdential (TWTC). Baled oil tbe bltoi'mldoa )W provJdcd In )'0\U'.~n and tbo I'CIIIUIIJof 
'NiOVJ portions ottbo ollGlbi~ Uai'Dellt. TSA·~aa dclcrmlaod that you~ DOt bo cl!,ible rora TWrC,Thb 
~is ruila final ~ec.ision.liim:u~:tions' fOl' p~ a rcspcmc:-to this ld.lerve lnt1ulkd. TSA.Jirast-Rca-.e 
JCIVt'nspGalc wlthha 60, calradarc~ oflhe-.Jiite otl.hb ldt~~anlas~u ri!i;iaSC.IIDil TSA-tJimluu 
·i:stWioD.GIIfliie: 10 n-s_pc~od.ll'~u do 1ICit prV\'We a rujloPK to 'mA wl.lhlo 60 Clllcllibr cbljt triiil. tbC 
daieOCtileftt:rOr-~·aa ~, 1'SA'1d~ ~~;rour·eJ~~t \¥ill 
•n1omllllcdj,b~_flilai;JUld.,oa .w1Dbed&qulllifled.hiilbofdJii&a~C. 

R!SUL~Qti&'SiNn.'4LBl.tGINLti'Y ~ . . . 

AO:euori.dlll:'ling lbc •nH~""""t · :TSA.JiU lllldD lliillilial dcli:kiiifllllll ·· · -· not tie elicibiUx-a TWIC. TSA lw.~lncd tho (o~r · · - . f'lU ~ ; --·· · 

It )'Oil 
bel~ tliafthlS Woriili tlOn' IJ"DOt torO.ni&6on iba' 
}G\r.bdfo,w TSAdiOalit ~lit at Wiif1eli pii'O(If~ yoo'W.~ liiil 
~~ll ol'tbese ofl'cnsa~·mnw:tei! ofmlsifc!meanaror noo-discju3U.fjfDtotrcn2.5-,'ar ihc ~-wc.:n, dl~. 
lfrciU do oot provide'mA wit'b IUclt ili.bme«Jooi~lt is-unlittly IbM 'rn/\·will bo ~bit to~ ~appti.lkiu. 

V:o~. ClfC ~alillcd lrc!mlddiua a TWIC I.( you wa-e coaWDilof .,~jiila ~~II! ~li!lth ln.-49 
C.P.R. um .. I03(1?)(5CC.c:nd,~),~lb=lutKYCn-~O!>'~'li'C!"~fromJllil,priloo,or~ 
c~li~nallnstll~ afkr~g &eotaadfor thiS" orr~ wilbio ~la:st. Ji~.~- In ~ition, ~ 11:t fonh in 
-4~ C;P.R.. isti.i03(d)~'\¥~~~ ltlliD'CSt foradl.rquallfylnJ olft.~~~t: wllhoullnd!~a 
d'lspo$11i0fi,IL 'IWIC app_liotnt muriclearlllc open dlJPO'ltlon or be dllquaufi¢.Jr).OII 'ft."!COII\IIdedoflflc 
abo~ O(ICD c!'jmioal d'l.sPoi!t!~ )'OU are duqunlllied (rom holding a 'IWIC lf you we« CXIIlvided within the last 
-NVal ~;or you wero nlleosecffnmlj;lll, prisQn. or odler~ lnstltut.loa al'w-bdnf sen~ ror ~ 
oac- wlehl.n !be Jut nvo yom.lf.)'OII \11$ oon~ oh pelm4lKintly dbql,t&lllyq oiTensco,YQU ~ 
dbquallflod from boltfin;·a TWIC roprdba of wlu:tt you - convlciled or rr.lelasc:d (rom Jlill, pdsml, nr other 
canec:tioitillnstibllbl. 

Y oil have n6t yet 11eeo dilqallified from !Joldillf, a TWlC. This lrtaer inn .Initial Blisibility ABeamrnt wbich 
noti.fia: you: of J.hr decisloa AJ.I4s by TSA. The eaclosure provided wilb this Jeuer expiMDs aU ~ aYIIilable 1o 
)'011 wbm respaading 10 TSA. Yoo ha~~e 1he option 10 file liD llfiPCil or -iftl', request 1. copy« !be~ 
TSA IIICd u lhe buls lot mal:lat h• blltlal dcdslon, or request an extetuklcl of~ so that you may pther 
addltlcnal materbls fOf' 'IOU£ respoase. 'Ibis kttcr is Issued In~ with 49 C.P.R. UIS5. 
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........... 

INSTRUCTIONS TO SEND INFORMATION TO TSA 

11u~ TSA lWIC Request Cover Sheet must be altncbed to thdt011t of nll dQt."Umentntion lllld illform«tion being 
submitted to TSA. 'Otis covcr 'sltccl can be found at the end of lbe enclosed att.a.ebment and includes your fnD 
name. mailing addre$S, daytime telephone numllC'I, andcnse number. Plea.~ chao go any information on the eover 
sh.cet that is incorrect lllld indleate the lype of request you -ore subntiulng to TSA by selecting the appropriate 
request option(s). 

All corresponden~ most be moiled Yin U.S.P9sroJ Service to the addresS below: 

Transportation Seew.it)' MmlnbtmUon 
TSA TWIC Processtng Center 
P.O. Box 8118 
Fredericksburg, VA 22404-8118 

Do no I use uny ov<:1:nigbt rnnll scrvic:.e, other tlmn· the l).S. Postal Service (lx.>Cuuse other nwil &ccvicc c1mrtol 
deliver to a P.O. Box). Usc oftbe enclosed covey she<:t and mailing correspondence to the above address is the 
f<~Stest mCI\IlS of cornrnunicating wltb TSA. 

You IU'e not r.equlrc:d to obtahtiW nU~rn:ey.•Tito enclOSCid ottachmenl provt<les lnroi'J1l:a.llon on how to 
n;quest' releusuble documents from 'ISA; submit an appeal Ol' ~vuivcr request, nndlor request no extension 
oCtlmo. 

For your information, cbc TWIC program is a vital security Itlcas\lfe to belp ensure tbar individuals who Jl9SC a 
lhrcat do not gnin unescortcd acces.~ to secure areas of the nation'~ maritime transportation B)'Stcm. 'I'WJC wa.~ 
lll>'tnblished by Congres~ tltrough lbe-Maritime Transportation SeCilricy Act of 2002 (MTSA) ana is implemented 
by regul111ioos administered by TSA ami th.c U.S. Coast Guard. Applicabk MTSA regulations :J:l!gariling 
usscssrneucsmny lie found at 49 C.F.R.. l'a.rls 1515 nnd 1572, wbicb l1re uvailublc on TSA's website, www.lsa.gov. 
A TWIC will not be issued jf TSA de!cm:tines thnt nn individunl does not mtoct tbc standnros described in 49 
C.F.R. 1572.5. 

Again, this letter is iniCilded to notify you thatTSA requires .more .infoc01ation in o.rder to coruplcce your 
npplicatian. TSA most ~aivc your resJlOitSe wUhin 60 colendor duys of the dnte or this letter, unless you 
request Md TSA gmnts an extension of llmc to rcspoud.lf you do uot pt'O\tlde n response.to TSA within 60 
calendur days from tbc dnte of this letttr o.r nqnest an extension, ~A's decl:don regarding your eligibility 
will automotlclllly become fmnl nnd you wiU Loc dtsquoJI(icd from ltoldlng o TWIC. PJense review the 
cnolosurc which provides detnllcd iosunclions oo bow to submit inf=tion t.o TSA. If yon have any questions, 
pl&nsc oom:spo,nd in writing to the address provided. 

Enclosure 

Robert Freeman 
D.irector, Adjl.Jdication Center 
Office of Trnnspotto.tion Thr¢at 
Asse.<>sment and Ctedcntialing 



Endnotes 

Menard v. Mitchell, 328 F. Supp. 718, 727 (D.C. Cir. 1971). 

2 Id. 

3 The FBI's identification records, commonly referred to as 
rap sheets, an abbreviation for "record of arrest and 
prosecution: are. a record of information ta1<en from 
fmge('printsubm.issions retained by the FBL The record 
includes "the date of arrest or the date the individual 
was received by the agency submitting the fin_gerprinL'l, 
the arrest chru:_ge(s). and the arrest dispositioo(s) if 
Jmown: (emphasis dded). U.S. Dept. of Justice. Ferleral 
Burea of Inves lgation. Guide for ObtCJ.ining Your 
Id~ndfication Record. available at http://www.fbi.gov/ 
about-us/Cjislnics/general-informat:ion/cgbrochure. 

l'hroaghout this report the terms "rap sheet", 
"ba g1-ound check", and "cciminal history information" 
a1'e used interchangeably. 

4 Flngerprint-based fBI badtground ch~d~s ot• 
employment and licensing pUl'poses use the I:ntecstate 
fde.otificatl0n mdex ("II[~) system to locate criminal 
history information. The Ill system ls an index system of 
all persons a n-ested for felonies and serious 
misdemeanors under state or federal law. Fingeq:>rints 
sulJm ttt:ed for an employment bacl{ground check are 
matched against the reoords maintained by the FB{ and, 
if an entry of an arrest is located, the FBI will be "pointed" 
to the datqbase Lhat main La ins the record. Most records 
are maintained by the FBI in the III database. However, 
17 states-comprising less than 30 percent of the total 
U.S. population-have opted to become National 
fh'\getprln t file (" N FF"J sLates (CO, FL, GA, Hl.ID. K,S, MD. 
MN. MO. MT, NC. NJ. OK. OR, TN. WV, WY). When an 
individual has a record in au NfF state, t.he state· reports 
the ioltia1 arrest to the FBI but maintains record of all 
subsequent activi:ty, including dispositions. in the state 
rep~sitory. 44 U.S.C. § 14S1l etseq.See U.S.Dept of 
Jusuce, Federal Bureau oflnvestigation, The National 
Crime Prevention and Privacy Compact o f 199B. available 
at http-J/www.fbLgov/about-us/cjis/cc. And see SEARCa 
lhtecstate Ident(fkatioll Index (111), available ot http:// 
www ~'learch .org/prograrns/policy/UV. 

5 U.S. Depl. of Justice. Office of the Attorney General, Tbe 
Attorney General's Report on Crlmtoal History 
Sackg!ou.r;td Ched<S (June 2006} at 3. avalloble at http:// 
www;~ustJce.gov/0lp/ag__bgchecks_report.pdf lhereinaf e.J' 
Attorney Gtmera l's Rrmort). 

The 200G report is t'he fates i.nfonnation tJ1at is publldy 
avallo.ble regarding the percent of arrest reCX) cis in the 
FlU datnbase missing disposition information. Neitl1e 
the fBJ nor the Attorney General have provided n 
u dated statistic for the percent of arrest records 

maintained in the Interstate Identification Index that 
lack final disposition information since the 2006 
Attorney General's report. 

In 20H, in respahse to a Congressionql fnqllhy by Senator 
· rank.en, the FBI reported th01t it "does not collect 
information regarding the number· of a'imlnal history 
record checks that contain incomplete state cr1minal 
history rec::ord information: The FBI further stated tha 
it does not collect information responsive te Senator 
Franken's requests for information regarding incomplete 
FBI records for noncriminal Justice purposes and 
employment and licensing purposes. U.S. Dept of Justice, 
Office of t egis!a tive Affaits, Responses of the Federal 
Bureau of lnvestigation tD Questions for the Record 
Arismg from the March 30. 2ou Hearing Before the Senate 
Committee on the Judiciary Regarding FB1 Oversight (Dec. 
6, 20ll) at 8·9 [)1ereinafter Ot<estions for the l?ccordl. 

In June 2013, NELP submitted a Freedom of Information 
Act ( OfA) Request formally requesling rh percent of 

rrest records missing disposition information in the III. 
In response, the FBi stated that the FOIA "does not 
require agencies to answer inquiries, create records. 
cortduct tesearch. or draw conclusions." Because the FBI 
does not maintain this statlstic they were \mable to 
provide it to N'ELP in response to the E'OtA request. 
David M. Hardy, Section Chief, Record/Information 
Dissemination Section. Reco.a:ls Management Divjsion. 
federal Bureau of Investigation (July 1. 20.1.9). letter to 
Madeline Neighly._Letter OJ1 filew.ith N ELP. 

See U.S. Dept. of JLtstice. Office of Justice Programs, 
Bureau of Justice Statistics. SuNey of Stole Criminal 
Hisr.ory Lnformation Systems. 2010. avo /able at bttps:// 
www.ncjrs.gov/pdffilesl/gjs/grants/2.37253.pdf (providlng 
data on state crirnihal history repositories and percent of 
at·rests in database that hav fiital dispositions recorded) 
[herclnaf't.er State Survey]. 

6 The FBI has pl'ovided data on the number of criminal 
background checks produced for noncri.mjnaljustice 
purposes from rnid-Fis€:al Year 2001 through riscal Year 
2012. The chart produced by the FBI includes the number 
of rap sheets produced for sta.te "miscellaneous applicant" 
and "ttser fee" submi.s!iions as well as "federal user fee" 
and "federal no charge" submissions. Because the "federal 
user fe ·submissions number indudes requests for non· 
c.mployment purposes such as immigra ion. we have n.ot 
inclllded lhose numbers in our cal ulations. As such. Lbe 
number of criminal background checks provider! for 
employment and licensing purpos s. highlighted ia t.h1s 
reporl-16.9 million for Fiscal Year 2012-likely 
under:represents the total umber produced for 
employment and licensing.. 
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Email correspondence. Stephen G. Fischer, Jr., Chief. 16 In 1986, the Atomic Energy Act of 1954 was amended to 
Multimedia Productions. Federal Bureau of Investigation, require fingerprint background checks for all individuals 
Criminal Justice Information Services Division, "Re: FOIA permitted unescorted access to atomic energy facilities. 
Request" (June 5. 2013). email with attachment to 42 u.s.c. § 2169. 
Madeline Neighly. Email on file with NELP. Email 

17 42 U.S.C. § 146ll et seq. correspondence. Stephen G. Fisher, Jr. Chief, Multimedia 
Productions, Federal Bureau of Investigation.. Criminal 18 U.S. Dept of Justice. Federal Bureau of Investigation, 
Justice hiformation Services Division, "Re: fOIA Request" Compact States and Territories as of Apri/10, 2013. 
(June 6, 2013). email to Madeline Neighly. Email on fl.le available at http://www.fbi.gov/about-us/cjis/cc/quick-
with NELP. [together. hereinafter Fischer emails). links-to-maps/l220lO_updated_map.pdf. 

7 For brevity, we will use the term "background checks for 19 U.S. Dept. of Justice, Federal Bureau of Investigation, 
employment" throughout this report to denote Interstate Identification Index (Ill).-National fingerprint 
background-checks used for both employment and file (Nff) (June 2, 2013), available at http://www.fbi.gov/ 
licensing purposes. about-us/cjis/cc/qi.J.ick-links-to-maps/IIImaps. 

8 Exec. Order No.10450,18 Fed. Re~. 2489 (Apr. _27,1953). 20 Homeland Security .Presidential Directive 12 ("HSPD-12") 

The Executive Order does allow the Office of Personnel requires the development and implementation of a 

Management. in its discretion, to authorize lesser mandatory, government-wide standard form of 

investigations for per-diem, intermittent. temporary, or identification for Federal employees and contractors. U.S. 

seasonal employees. or aliens employed outside of the Dept. of Homeland Security, Homeland Security 

United States. President Directive 12: Policy for a Common Identification 
Standard for federal Employees and Contractors (Aug. 27, 

9 At least as early as 1950, if not before, persons convicted 2004), available at https://www.dhs.gov/homeland-
of a "criminal offense involving dishonesty or a breach of security-presidential-directive-12. 
trust" were barred from employment at a federally 

HSPD-12 urges agencies to receive National Agency insured bank. The law prohibiting employment did not, 
however, authorize access to the FBI records. Pub. L. No. Checks with Written Inquires ("NACI") prior to issuing 

81-979. 64 Stat. 873 (Sept. 21. 1950). the new credential, but permits issuance based on the 
FBI National Criminal History Check if the NACI is not 

10 See Menard v. Mitchell, 328 F. Supp. 718 (D.C. Cir.1971). received within five days. Credentials are required for all 

ll Pub. L. No. 92-185 (IS Dec.1971). available at http://www. 
employees and contractors with more than intermittent 
access to federally controlled' facilities, including 

gpo.gov /fdsys(pkg/STATUTE"85/pdf/STATUTE-85-Pg642. federally owned buildings or leased spaces, grounds, and 
pdf. approaches, when any portion is toveted by the 

12 I d. Directive, federally controlled commercial spaces (even 
those shared with non-government tenants), 

Public Law 92-185 was enacted in 1971. The following year, government-Owned contractor-operated facilities. and 
Public Law 92-544 was enacted. superseding Public Law facilities under a management and operating contract 
92-185. and is still in effect. See Pub. L. No. 92-544. 86 Stat. U.S. Executive Office of the President, Memorandum for 
m5 (Oct. 25, 1972). the Heads of All Departments and Agencies M-os-24 (Aug. 

13 Certain FBI-approved private companies, called 
5. 2005). available at http://www.whitehouse.gov/sites/ 

"channelers," are permitted to assist with th!'! expediting 
default/files/omb/memoranda/fy2005/mo5-24.pdf. 

of criminal history information. Importantly, channelers 21 Press Release, Congressman Doyle, "Congressman Doyle 
are prohibited from processing requests for FBI rap Calls for Review of Homeland Screening Process," (Aug. 3. 
sheets for use in employment and licensing decisions 2006). 
within the United States. U.S. Dept. of Justice, Federal 

Testimony of Maurice Emsellem, Hearing Before the U.S. Bureau of Investigation, Criminal History Summary 22 

Checks: fBI-Approved .Channelers, available at http:// House of Representatives, Judiciary Committee, 

www .fbi.gciv /about -us/cjis/criminal-history-summary- Subcommittee on Crime. Terrorism & Homeland Security 

checks/fbi-approved-channelers. (Apr. 26, 20c:l7) at 5. available at http://nelp3cdn.net/09844 
c01251e45bbf4_6gm6iigld.pdf. 

In addition, federal regulation permits criminal justice 
See Paula Reed Ward, Homeland Security Clears Cafeteria agencies and agencies performing criminal justice 

dispatching functions. data processing, and information Workers After a Puzzling 2-Week Hiatus: Two Women 

services to contract with private companies for access Allowed Back on the Job Tuesday, Pittsburgh Post-

and dissemination of FBI records. 28 C.F.R. § 2033(a)(7). Gazette (July 18, 2006), available at http://www.post-
gazette.com/stories/local/uncategorized/homeland-

14 42 U.S.C. § 5H9a. security-clears-cafeteria-workers-after-puzzling-2-week-

15 28 U.S.C. § 534 (2002) Note (nursing and home health care 
hiatus-442480/. 

industry). 23 Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct 
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Terrorism (USA PATRIOT) Act of2001, Pub. L. No. 107-56, 
ns Stat. 272 (Oct. 26, 2001). 

24 46 U.S.C. § 70101 et seq. 

25 28 U.S.C. § 534 Note (private security officer employment 
· authorization act). 

26 42 U.S.C. § 5119a(a)(I). 

27 42 U.S.C. § 5ll9a Note (pilot program for national criminal 
history background checks and feasibility study). 

28 42 u .S.C. § 16962 

29 12 u.s.c. § 1829. 15 u.s.c. § 78q. 

30 The list of federal statutes authorizing fingerprint 
checks for noncriminal justice purposes, current to 2006, 
was published as Appendix 1 of The Attorney General's 
Report on Criminal History Background Checks. Attorney 
General's Report, supra note 5, at 137. 

31 12 u.s.c. § 5104. 

32 According to a 2010 U.S. Department of Justice survey, 
states require noncriminal justice fingerprint-based 
background checks for the following positions: nurses/ 
elder caregivers (41 jurisdictions); daycare providers (44 
jurisdictions); caregivers-residential facilities (40 
jurisdictions); school teachers (So jurisdictions); 
nonteaching school employees, including volunteers (43 
jurisdictions); volunteers working with children (31 
jurisdictions): prospective foster care parents (48 
jurisdictions); prospective adoptive parents (49 
jurisdictions); relative caregivers (22jurisdictions); and 
hazardous materials licensees (22 jurisdictions). State 
Survey, supra note 5. at 10. 

33 Email correspondence. Response from Stephen G. 
Fischer, Jr., Chief. Multimedia Productions, Federal 
Bureau of Investigation, Criminal Justice Information 
Services Division, to Linda Paul WBEZ Radio (Aug. 2. 
2012). Email on file with NELP. 

In addition,.the National Child Protection Act/ 
Volunteers for Children Act further allows state agencies 
to access FBI background checks without requiring a 
specific state statute. 42 U.S.C. § 5ll9a. 

34 Fischer emails, supra note 6. 

35 Id. 

36 U.S. Dept. of Homeland Security, TWIC Dashboard (May 
2013). 

37 Attorney General's Report, supra note 5, at 3. 

38 A 2006 Bureau of Justice Statistics study of the nation's 
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