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Re:  Los Angeles City Council’s Consideration of the Final
Environmental Impact Report for the LAX Landside Access
Modernization Program, and Related Actions

Honorable City Clerk:

On behalf ofthe City of EI Segundo, we urge the Los Angeles City Council
(“Council) to consider our previous comments explaining the serious defects ofthe Los
Angeles International Airport (“LAX”) Landside Access Modernization Program
(“LAMP”) and related actions (together, the “Project”), and the associated Environmental
Impact Report (“EIR”).l The Council should not approve the Project, or certify the Final
EIR, without addressing these defects and the wholly unnecessary changes to the LAX
Plan and LAX Specific Plan proposed with the Project.

Under the California Environmental Quality Act (“CEQA”), the Council must
make findings, supported by substantial evidence, demonstrating how the mitigation
measures proposed as part ofthe Project will actually reduce environmental impacts to a
level of insignificance. See Pub. Res Code §§ 21002, 21002.1(b), 21081, tit. 14, Cal.
Code Regs. (“CEQA Guidelines”) 88 15091(a), 15091(b), 15093(b); see also Uphold Our
Heritage v. Town ofWoodside (2007) 147 Cal.App.4th 587 . In so doing, the Council

El Segundo’s previous comments comprise letters submitted on March 9, 2015;
November 15, 2016; December 2, 2016; February 1, 2017; March 1, 2017; March 9,
2017; March 20, 2017; and April 3, 2017. El Segundo also submitted comments to the
Los Angeles County Regional Planning Commission, acting as the County’s Airport
Land Use Commission (“ALUC?”), on January 26, 2017 and May 30, 2017. See
Attachments 1 and 2.
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must reveal the “analytieal route” between the evidence and the findings—in other
words, it must explain how the evidence supports the finding of insignificance. See
Topanga Ass 'nfor a Scenic Community v. County ofLos Angeles (1974) 11 Cal.3d 506,
515.

Our principal concern with the City’s environmental analysis for the Project is the
steadfast refusal to admit that the Project could enable any increase in passenger growth
that otherwise would not occur under existing ground access conditions. As El Segundo’s
aviation consultant explained in separate comments on the Draft and Final EIR, LAWA'’s
argument that it has observed little impact from ground access conditions on passenger
operations does not withstand scrutiny and is contradicted by academic research on this
subject. See, e.g., Addressing Future Capacity Needs in the U.S. Aviation System, Eno
Center for Transportation (November 2013); David Y. Bannard, “Will Ground Access
Woes and Federal Revenue Restrictions Choke U.S. Airports?”, The Air & Space Lawyer.
Vol. 29, No. 2 (2016), attached as Attachment 3. Furthermore, LAWA is on record having
previously stated that ground access is an existing constraint on passenger capacity at
LAX and that capacity could not grow without network upgrades. 2004 Master Plan EIR
at 1-4.2

CEQA requires that the analysis in an EIR be based on “substantial evidence.”
Pub. Res. Code § 21080(e). Tet the only substantial evidence in the record demonstrates
that the Project would lead to more passengers and aircraft operations at LAX, thereby
resulting in greater environmental impacts. The EIR must consider these impacts, not
dismiss them out ofhand. In this EIR or any previous envi-onmental analysis, LAWA has
never evaluated the impacts of passenger operations at levels above 78.9 MAP—yet it is
undisputed that by the time the Project is completed, LAWA will process upward of 95
million passengers per year. The City’s blind faith that the Project would not contribute
at all to this significant growth is a critical flaw in the environmental analysis and puts
the City at substantial risk of being repudiated by a court under CEQA.

? LAWA cited its observations relating to passenger demand :n its responses to
comments published with the February 2017 Final EIR. El Segundo submitted comments
on the Final EIR on March 1. On June 5, the City of Los Angeles posted a document to
its website containing LAWA's responses to El Segundo’s comments on the Final EIR.
To our knowledge, these responses were never made available before June 5—just two
days before the City’s hearing to consider approval ofthe Project, and in violation ofthe
10-day minimum for providing responses to comments by a public agency before
certifying an EIR. CEQA Guidelines § 15088(b).
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El Segundo has also repeatedly raised concerns about the changes proposed by the
Project to the LAX Plan and LAX Specific Plan. Among other things, these changes
would end the existing requirement that the City Council make the final determination of
a proposed airport project’s consistency with these plans, and instead delegate this
decision to LAWA, the department proposing such development projects in the first
place. These changes would also delete the limit of 153 gates at LAX from the LAX Plan
as well as existing commitments to designing and building out LAX to serve just 78.9
MAP ofthe regional passenger demand until at least 2035. Taken together with the
increase in passengers and aircraft operations expected during the Project’s lifetime, it is
hard to see how these revisions are not for the same purpose as the LAMP itself:
removing existing limitations on passenger growth at LAX. Along with the physical
components of the Project, the removal ofpolicy constraints must be analyzed for its
growth inducing effects and environmental impacts.

LAWA'’s claim that the Project EIR considers the “cumulative impact” of
additional gates at terminals proposed to be newly built or renovated does not address the
inadequacies described above. LAWA claims that other gate-adding projects would not
cause the total number of gates to exceed 153 (the cap in the current LAX Plan), yet the
Final EIR’s list of reasonably foreseeable future projects undermines this assertion (see
Final EIR at 2-97), as does a list of scheduled projects that LAWA provided El Segundo
in response to an earlier Public Records Act request. This list, which was previously
entered into the record, demonstrates that LAX could have up to 173 passenger gates by
2032 as a result of such projects. One ofthese, a passenger terminal facility south of
Century Boulevard known as Terminal 9, would add 12 new gates during the Project’s
lifetime—yet it is never mentioned in the EIR. The failure to include this or other future
projects in the cumulative impact analysis, or the EIR’s list of reasonably foreseeable
future projects, by itselfis a fatal flaw under CEQA.

It is no secret that despite LAWA'’s prior assertions to the contrary, the 153 gates
already slated for LAX can accommodate much more than 78.9 MAP. Moreover, LAWA
clearly hopes to dramatically increase the number of passenger gates at LAX during, and
beyond, construction of the Project. EI Segundo opposes such an expansion in gates, as it
would allow LAX to accommodate even more passengers and flights. Nothing in the EIR
(including its cumulative impacts analysis) evaluates the noise, air quality and other
impacts of that growth on El Segundo and other airport neighbors.

Lastly, we remind the Council that ElI Segundo has a pending Public Records Act
request related to the Project and its environmental analysis. See May 19, 2017 letter to
LAWA, attached as Attachment 4. We have requested that the record for the Project
remain open until LAWA provides all documents responsive to our request, as this would
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avoid the need for a motion to augment the administrative record in any litigation over
the Project.

We look forward to addressing the Council at the hearing on June 7.

Very truly yours,

SHUTL, MIHALY & WEINBERGER LLP

5

hd

Joseph “Seph” Petta

Enclosures

cc: Suzanne Tracy, Counsel, Los Angeles World Airports
Greg Carpenter, City Manager, City of EI Segundo

899100.2
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January 26, 2017

Via E-Mail and FedEx

Doug Smith, Chair

Airport Land Use Commission
Department of Regional Planning
320 West Temple Street, 13th Floor
Los Angeles, CA 90012

Re:  LAX Landside Access Modernization Program

Dear Mr. Smith:

On behalf of the City of El Segundo, we are providing the Airport Land Use
Commission (“Commission”) with El Segundo’s comments on the Draft Environmental
Impact Report (“EIR”) for the LAX Landside Access Modernization Program (the
“Project”). We ask that this cover letter and El Segundo’s comments on the EIR be
provided to the Commission members prior to the February 1 meeting set to allow Los
Angeles World Airports (“LAWA”) to make a preliminary presentation about the Project
to the Commission.

As a broad approach to modernizing LAX, EI Segundo does not oppose the
Project. El Segundo nonetheless has serious concerns about seme of the specifics of
LAWA’s proposal. As part of the Project, LAV/A proposes to revise the LAX Plan (part
ofthe City of Los Angeles’ General Plan Land Use Element) and the LAX Specific Plan
to remove longstanding checks on passenger and aviation growth at the airport and
mandatory public review of the impacts of that growth. As El Segundo explained in
extensive comments on the Project EIR (see pages 5-9 in particular), the plan changes are
not necessary to implement the Project. Furthermore, as discussed throughout El
Segundo’s comments, the EIR has not adequately analyzed, in in some cases has failed to
analyze at all, the significant noise, greenhouse gas, air quality, traffic and other impacts
that could result from the growth that would be made possible by the Project.

El Segundo is working closely with LAWA and awaiting LAWA'’s response to the
enclosed EIR comments. We remain hopeful that LAWA will address these concerns by
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revising the EIR and/or removing the proposed plan changes from the Project. Pending
resolution ofthese important issues, however, ElI Segundo plans to participate actively in
the Commission’s review process as outlined in state law.

El Segundo officials will attend the February | meeting and look forward to
answering any questions the Commission might have.

Very truly yours.
, SHUTE, MIHALY & WEINBERGER LLP

It

Joseph “Seph” Petta

Enel.: November 15, 2016 Comments of City of ElI Segundo on LAX Landside Access
Modernization Program and CD of Exhibits

cc: Suzanne Fuentes, Mayor, City of El Segundo
Greg Carpenter, City Manager, City of El Segundo
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May 30, 2017

Via E-Mail and FedEx

Doug Smith, Chair

Airport Land Use Commission
Department of Regional Planning
320 West Temple Street, 13th Floor
Los Angeles, CA 90012

Re:  LAX Landside Access Modernization Program

Dear Mr. Smith:

On behalf of the City of El Segundo, we are providing the Airport Land Use
Commission (“Commission”) with EI Segundo’s comments on the Final Environmental
Impact Report (“FEIR”) for the LAX Landside Access Modernization Program (the
“Project”). On January 27, 2017 we provided the Commission with ElI Segundo’s
comments on the Draft EIR prepared for the Project. We ask that this cover letter and El
Segundo’s comments on the Project Draft EIR and FEIR be provided to the Commission
members prior to the May 31 meeting set to consider the Project’s consistency with the
County’s Airport Land Use Plan (“ALUP?”).

As a broad approach to modernizing LAX, EI Segundo does not oppose the
Project. El Segundo nonetheless has serious concerns about some of the specifics of
LAWA'’s proposal. As part of the Project, LAWA proposes to revise the LAX Plan (part
of the City of Los Angeles’ General Plan Land Use Element) and the LAX Specific Plan
to remove longstanding checks on passenger and aviation growth at the airport and
mandatory public review of the impacts of that growth. As El Segundo explained in
extensive comments on the Project EIR (see in particular pages 5-9 of ElI Segundo’s
comments on the Draft EIR, and pages 4-5 of EI Segundo’s comments on the FEIR), the
plan changes are not necessary to implement the Project. Furthermore, as discussed
throughout El Segundo’s comments, the EIR has not adequately analyzed, and in some
cases has failed to analyze at all, the significant noise, greenhouse gas, air quality, traffic
and other impacts that could result from the growth that would be made possible by the
Project.
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On March 9, 2017, El Segundo filed with the Los Angeles City Council an appeal
of the Los Angeles Board of Airport Commissioners’ March 2 actions to, among other
things, certify the Project EIR. On Apnl 3, 2017, El Segundo appealed the related March
23 actions ofthe City of Los Angeles Planning Commission. See Attachment 3
(enclosing EI Segundo’s March 20, 2017 comments re: the Project’s proposed
amendments to the LAX Plan and LAX Specific Plan).

In recent weeks, El Segundo and LAWA representatives have met to discuss
possible resolution of EI Segundo’s concerns, and although the parties have identified
some areas of mutual interest, those concerns remain, We are nonetheless hopeful that
LAWA will appropriately address El Segundo’s concerns prior to the Los Angeles City
Council taking action on Project.

El Segundo officials will monitor the May 31 meeting and look forward to hearing
the Commission’s decision.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

/ 7/
Joseph “Sepn” Petta

End:

1 November 15, 2016 Comments of City of El Segundo on LAX Landside Access
Modernization Program and CD of Exhibits

2 March 1, 2017 Comments of City of El Segundo on LAX Landside Access
Modernization Program and CD of Exhibits

3. April 3, 2017 City of ElI Segundo Letter to City of Los Angeles Planning
Commission re Landside Access Modernization Program

cc: Suzanne Fuentes, Mayor, City of ElI Segundo
Greg Carpenter, City Manager, City of El Segundo
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Will Ground Access Woes and Federal
0 Revenue Restrictions Choke U.S. Airports?

By David Y. Bannard

any large U.S. airports have a pressing need
M to build and extend runways to accommo-

date increasing passenger demand, but they
also have an equally urgent need to improve ground
access. While the lack of sufficient runway capacity has
been a concern for some time, ground access limita-
tions increasingly have constrained airports’ ability to
accommodate larger numbers of passengers. A recent
Eno Center for Transportation study found that while
the Los Angeles International Airport (LAX) has suf-
ficient runway capacity to handle traffic growth over
the medium term, “[t]raffic on the airport access road
creates havoc for drivers attempting to access the air-
port, and . . . may serve as a substantial impediment
to increased international travel.”! Airports’ efforts to
address ground access constraints have been hampered
by federal legislation that limits the right of airports to
use funds derived from airport operations, federal Air-
port Improvement Program (AlIP) grants, and passenger
facility charges (PFCs) for ground access projects.

This article examines federal law and related guid-

ance regarding the use of these three primary sources
of funds for airport development. The Federal Aviation
Administration (FAA) has gone to significant lengths to
accommodate ground access projects within the restric-
tions imposed by federal law. Nevertheless, the restrictions
on the use of airport revenues, AIP funds, and PFCs are a
significant impediment to development of increased air
port ground access. Accordingly, this article concludes
with suggestions for amendments to federal law that
could improve an airport operator’s ability to address
ground access congestion through partnering with other
local transportation agencies to provide integrated, multi-
modal solutions to capacity constraints.

Background: The Problem Stated

The Eno study cites three principal types of aviation
capacity constraints: airside capacity, landside capacity,
and airspace capacity.2 The first two factors are primar-
ily controlled by airports and local governmental entities
while the FAA controls the last factor. Although airport
operators may apply most of the sources of funds avail-
able to them to address airside capacity and certain
landside capacity issues, such as a lack of terminal gates

David Y. Bannard (dbannard@foley.com) is a partner in the Boston
office of Foley & Lardner LLP.

and holdrooms, the ability to adequately address landside
access congestion is significantly limited by federal law.

Airports are but one node in an integrated transporta-
tion system where passengers and cargo transition from
a ground- to air-based mode, and back again. In order
to access the national airspace system, passengers and
cargo must travel from their point of origin tc the air-
port. Although a few U.S. airports are well served by rail
connections, most access to U.S. airports is still provided
by roadway connections. As the number of passengers
using the national airspace system continues to increase,
accommodating such roadway access is increasingly dif-
ficult. Not only are airports finding that parking capacity
is routinely overburdened, but roadway congestion also
threatens to compromise the ability of passengers to
make timely connections to their flights.

Some U.S. airports, such as Washington, D.C.’s
Reagan National Airport (DCA) and San Francisco Inter-
national Airport (SFO), are directly served by mass
transit that includes a station within the airport, but
other airports must provide a connection between mass
transit stations located near, but not on, airport prop-
erty. These solutions can be extremely expensive, such
as the AirTrain connection between New York’s John F.
Kennedy International Airport (JFK) and the New York
City subway system or the newly opened connection
between Oakland International Airport (OAK) and the
nearest Bay Area Rapid Transit (BART) station at the
Oakland Coliseum. Other connections, such as at Bos-
ton Logan International Airport (BOS), rely on buses
to shuttle passengers from the mass transit station to
the airport terminals, requiring passengers to change
modes of transport and placing the buses at the mercy
of an increasingly congested airport roadway system.

Large U.S. airports are finding that only multiple
modes of ground access will provide the necessary
ability to accommodate growing passenger volumes.
The latest example of this is the Landside Access Mod-
ernization Program (LAMP) recently announced by
Los Angeles World Airports (LAWA) to serve LAX.
LAMP envisions an automated “people mover” that
will connect the LAX central terminal area with two
new remote parking garages, a consolidated rental car
facility, and a newly constructed regional transit sys-
tem station, each of which (other than portions of the
people mover) would be located outside the current
airport boundary. LAMP is intended to enhance air

Published in The Air & Space Lawyer, Volume 29, Number 2,2016. © 2016 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion

thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.


mailto:dbannard@foley.com

passengers’ access to LAX through mass transit, while
removing a large number of vehicles from the over
crowded airport roadway system.

With governments increasingly unable to afford the
cost of constructing new infrastructure to serve grow-
ing populations, let alone maintain existing systems,
how can airports develop better ground access? The
FAA has provided guidance, such as its “Bulletin 1 Best
Practices—Surface Access to Airports,”3 which stresses
the need to coordinate on airport access with other
state and local transportation agencies. Bulletin 1 also
provides limited guidance regaiding funding airport
ground access projects. As discussed below, however,
federal law significantly restricts the ability of an air-
port sponsor to solve its ground access problems.

Federal Law on Funding Airport Access Projects

For each of the three primary sources of funds avail-
able to an airport to finance capital projects—airport
revenues, federal AIP grants, and PFCs—a slightly dif-
ferent set of requirements governs their use to finance
airport access improvements. With limited exceptions,
however, none of these requirements permits the use of
these funds for projects that are not located within air-
port boundaries or that serve users other than airport
passengers or workers. These restrictions are justified by
concerns that an unlimited ability to use auport revenues
to fund access projects could divert critical capital from
airports to serve largely local transportation needs that
have limited or no relation to airport operations. Below
is a review of the law relating to the use of these reve-
nue sources for ground access projects.

Airport Revenue Use Requirements

Federal law imposes restrictions on the permissible use
of revenue generated from an airport that receives federal
grams in aid. The applicable provisions of law require that
airport revenues be used only for the capital and operat-
ing costs of the airport, the local airport system, or other
local facilities owned or operated by the airport owner
or operator and directly and substantially related to the
air transportation of passengers or property.4 To clarify
this statutory provision, the FAA has issued regulatory
guidance in the form of the Revenue Use Policy, which
provides that airport revenues may be used for the capital
or operating costs of those portions of an airport ground
access project that can be considered either (1) an airport
capital project, or (2) part of a local facility that is owned
or operated by the airport owner or operator and is
direedy and substantially related ro the air transportation
of passengers.5 Although the law generally restricts use of
airport revenues to finance only on-airport improvements,
the second test permits a prorated share of both the capi-
tal and operating costs of ground access to an airport to
be funded with airport revenues.

The FAA has previously provided written guidance
with respect to an airport sponsor’s ability to apply

airport revenues to the capital costs associated with
extending mass transit services to at least three differ-
ent airports. The initial project involved the extension
of the BART system to SFO,6 the second involved con-
struction of a light rail system (LRS) extending from
downtown Minneapolis through the Minneapolis-Saint
Paul intemauonal Airport (MSP) to terminate at the
Mall of America,” and the third involved a segment of
a mass transit extension (MAX) that would serve both
Portland International Airport (PDX) and a nonairport
office area.8 In each case, the airport sponsor received
permission from the FAA to apply airport revenues to
pay certain capital costs of the projects, and the air-
port owns the assets funded with such airport revenues
while another public entity operates the mass transit
system and owns elements of that system not located
on airport property. In the BART and MAX extensions,
the airports are served by dedicated spur lines that ter-
minate at the airports. In the case of MSP. however, the
LRS passes through MSP, and a percentage of the rider-
ship using the portions of the system elements funded
by MSP do not use the airport-

The extension of the BART to serve SFO was the first
time that the FAA issued written guidance regarding the
use of airport revenues to fund the capital and operating
costs of a portion of a mass transit system that provides
access to an airport.9 BART presented a relatively straight-
forward case, in that SFO asked only to be permitted to
apply airport funds to the construction and operation of
the BART station that exclusively serves SFO, the “link
building” connecting the airport BART station to the inter-
national terminal, and the structural supports from the
airport terminal to the west side of Highway 101. No air-
port levenues were to be used to reimburse BART for any
operating expenses.10 All elements of the project were
to be located on airport property and owned by SFO,
with the exception of the BART freeway overpasses. Fur-
ther, the airport subsequently agreed to acquire sufficient
property rights in the areas over Highway 101 to protect
airport access for the BART line. Ihe FAA's BARF guid-
ance did, however, acknowledge that proration of costs
that were only partly airport ielated based on some rea-
sonable method was permissible if airport revenues, not
AIP funds or PFCs, were used.*

In its analysis, the FAA found that elements of the
BART project at SFO, such as improvements to the
existing international terminal, were eligible for fund-
ing with airport revenues because they constituted
airport capital costs, while others, such as the BART
station itself, were eligible because they were owned
or operated by the airport sponsor and were directly
and substantially related to the air transportation
of passengers or property.22 jn this case, the airport
BART station was located within airport property and
primarily, if not exclusively, would serve airport pas-
sengers. Finally, certain systems that served both the
BART extension and the BART main line but that
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were located within and owned by the airport, such as
automatic train control equipment and portions of the
system-wide cable network, communications system,
and traction power system, were eligible for pro-rata
funding with aiiport revenues.

The FAA found with respect to MSP that it was per
missible for the. airport to pay for the proportional share
of the facilities located on airport property that was
equal to the percentage of the airport passenger rider-
ship projections for each of the identified segments of
the on-airport LRS.14 The MSP project consisted of sev-
eral elements, including construction of a tunnel under a
portion of the airfield, two stations at the two major ter-
minals at MSP, and an at-grade section of the line leading
from the airport terminals to the Mall of America.l5 Pro
jected ridership forecasts indicated that a substantial
number of nonairport passengers would use the LRS, but
that 51 percent of the passengers using the airport seg-
ments of the system would use at least one of the airport
stations 16 However, the FAA's guidance further parsed
the Revenue Use Policy in light of the ridership projec-
tions and found that the elements of the project were
eligible for funding by MSP in varying degrees, based on
each element's percentage of airport use. For example,
the two stations on airport property were found to serve
airport passengers exclusively, and thus the entire cost of
the airport stations was deemed to be eligible for fund-
ing with aiiport revenues 17 In contrast, only 14 percent
of the cost of the portion of the tunnel from the airport
boundary to the Lindbergh terminal station was found
to be eligible for funding with airport revenues, while
46 percent of the cost of the tunnel and at-grade sec-
tion between the two terminals was found to be eligible
for funding with airport revenues, in each case based on
ridership projections for each segment of the line devel-
oped by the project sponsor.

The FAA cited two additional benefits of the light rail
project First, the line would allow passengers to travel
between the two terminals at MSP, permitting MSP to
replace some or all of the shutde bus sei-vice between
the two terminals. Second, projections showed that the
increased access to the airport provided by the LRS would
reduce congestion on airport roadways, and once the on-
airport parking reached capacity, the “additional access via
light rail will be increasingly important.”®

In the record of decision relating to funding a por-
tion of the Metropolitan Area Express (MAX) LRS to
serve the terminal at PDX, the FAA acknowledged that
the use of airport revenues to fund an extension of the
MAX located on airport property that would not exclu-
sively serve airport passengers was permissible 20 The
segment was found to be directly and substantially
related to the air transportation of passengers based
on the projection that 65 percent of the ridership of
this segment of the MAX would be traveling to or from
PDX.2l Further, the FAA found that the airport spon-
sor’'s support for this segment of the project was not

projected to exceed the benefit to the airport based on
the share of traffic traveling to or from the airport.

In another case, the FAA lecommended that a differ-
ent form ol prorating the costs from that used at MSP
be applied. Rather than applying the expected percent-
age of passengers using the service to access or return
from the airport, the ratio of miles serving only the
airport (e.g., from the last off-airport stop to the air-
port) to the full length of the service was applied to
determine the permissible percentage of the cost of
operating and maintaining the service that could be
paid with airport revenues. Although this determination
by the FAA was not memorialized in writing, it provides
another example of the FAA working with an airport
sponsor to develop methods, consistent with federal
law, to finance improved aiiport access with airport rev-
enues It also demonstrates the difficulties inherent in
this case-by-case development of the law

Use of AIP Grant Fundsfor Access Projects

The Aviation Code provides that AIP grant funds
may only be used for “airport development” and “air-
port planning” projects,22 which are in turn defined
to include “constructing, repairing, or improving a
public-use airport,” acquiring or installing certain
equipment or facilities at a public-use airport, and
acquiring land for certain uses related to the airport.?
The FAA's AIP Handbook includes 15 general require-
ments for projects funded with AIP grants.24 Appendix
P to the AIP Handbook specifically addresses the ele-
ments necessary for an access project to be justified
and eligible. There are four types of access projects:
(1) access roads, (2) service roads (airside). (3) termi-
nal people movers, and (4) access rails.25 Both service
roads and people movers are located entirely within
the airport and serve only airport functions. Thus,
such projects constitute “airport development” under
federal law and are eligible for funding with AIP
grants. Access roads must be located on airport prop-
erty or within a right-of-way acquired by an
airport sponsor and must serve exclusively airport
traffic.26 Access rails, like access roads, are treated
as “terminal development” projects.?

Use ofPFCsfor Access Projects

Under federal law, PFCs may only be applied to
projects that (1) preserve or enhance safety, security,
or capacity of the national air transportation sys-
tem; (2) reduce noise or mitigate noise impacts from
an airport; or (3) furnish opportunities for enhanced
competition between or among air carriers.28 Gener-
ally, to be eligible for financing with PFCs, a project
must also meet the eligibility requirements for AIP
funding.29 Surface transportation projects funded at
a level above a $3 00 PFC must also make a “signifi-
cant contribution” to one of the three stated criteria,
and the airport sponsor must have made adequate
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provision for financing the airside needs of the
airport ¥

The FAA's PFC Handbook clarifies the requirements
applicable to funding airport ground access and inter-
modal projects with PFCs, stating that the eligibility
and justification for such projects will be determined
on a case-by-case basis.3l Airport ground access proj-
ects funded with PFCs must be for the exclusive use
of airport patrons and airport employees, be con-
structed on airpoit-owned land or rights-of-way
acquired or controlled by the airport sponsor, and be
connected to the nearest public access facility or point
of sufficient capacity, although more than one access
facility or connection point may be eligible if airport
traffic is of sufficient volume.32 Unlike AIP grants,
PFCs may also be used to fund financing costs of debt
issued to fund eligible project costs.*

The FAA has issued several records of decision
approving the use of PFCs for airport access projects.
Two such early FAA decisions "selated to the use of
PFCs by the Port Authority of New York and New Jer-
sey (Port Authority): one for a monorail at Newark
Liberty International Airport (EWR) and the other for
three related light rail projects at JFK. The three JFK
projects consisted of an approximately 3-3-mile-long
LRS connecting JFK with the Howard Beach subway
station on the New York City Transit (NYCT) sys-
tem, a central terminal area (CTA) LRS connecting the
nine terminal buildings at JFK, and an approximately
3.1-mile-long light rail connection between the CTA and
the Long Island Rail Road's (LIRR’s) Jamaica Station and
a NYCT subway station In the record of decision, the
FAA found that these three LRS projects, taken together,
would preserve or enhance capacity at JFK.

The JFK projects, paiticularlv the connections to the
NYCT and URR, were controversial, largely due to the
projects' projected $1-548 billion cost (in 1997) and the
need to acquire the right-of-way necessary to connect
the CTA with the mass transit facilities. In particular, the
Air Transport Association of America (ATA) (now known
as Airlines for America) argued that these connections
were not located “on airport” and that the projects would
not preserve or enhance capacity or competition at JFK.
In the record of decision, the FAA stated that
“lwjhere ground access is shown to be a limiting fac-
tor to an airport's growth, a project to enhance ground
access that meets other eligibility requirements may
qualify as preserving or enhancing capacity of the
national ait transportation system.”3 However, due to its
significant cost, the FAA found that there needed to be
sufficient justification to approve the project. The Port
Authority's studies showed that an estimated 3.35 mil-
lion passengers pc’ year would use the LRS by 2013- The
FAA consulted with both the Federal Highway Adminis-
tration (FHWA) and the Federal Transit Administration
(FTA) The FTA concluded that the Port Authority's
estimate was “credible,” and based in part on that

conclusion, the FAA found that the LRS must be con-
strued to have a substantial capacity enhancement effect
at JFK and, accordingly, determined that the LRS was
adequately justified.3 Further, in response to the ATA'S
allegations that the cost of the LRS exceeded its benefit,
the FAA stated that “there is no lequirement for the FAA
to review or conduct a formal cost/benefit analysis” as
part of its approval of a PFC application.3 As part of the
environmental review process for the LRS, the airport
layout plan for JFK was amended to add the right-of way
for the LRS as being included within the airport bound-
ary, and in the record of decision (JFK ROD), the FAA
noted that the Port Authority was required to acquire the
right-of-way subsequent to the date of the JFK ROD.37
The FAA's earlier record of decision on the PFC
application for funding construction of a monorail that
would connect the EWR terminal with a new station on
the Amtrak’s Northeast Corridor was less controversial
than the later JFK ROD, but included useful guidance
nevertheless. Structures, materials, and equipment per-
manently installed on the monorail line or at the station
for the control and operation of the monorail system
were found to be PFC eligible.38 However, moveable
equipment that could be used in other Amtrak stations,
such as fare collection facilities, and operation and
maintenance costs were not PFC eligible.39 The FAA
noted that both the Port Authority’s proposed roadway
and monorail access projects were required in ordei
to accommodate projected passenger demand, and
that neither project, standing alone, could do so0.40 In
approving the project for PFC use, the FAA found that
the EWR monorail project would preserve and enhance
capacity at EWR and help alleviate access congestion.*
The PDX record of decision (PDX ROD) relating to
funding an extension of the MAX LRS approximately
1.2 miles from the Portland International Center (PIC)
to the terminal at PDX found that a segment of an LRS
serving the Portland metropolitan area that was located
completely within the airport and that would exclu-
sively serve airport passengers and workers could be
eligible for funding with PFCs.4 In the PDX ROD, the
FAA also found that the mass transit connection would
preserve and enhance capacity at PDX.43 No rail cars or
operations, maintenance, and storage equipment and
facilities were eligible for funding with PFCs, however.

Limitations of Current Law

Current law imposes unnecessary limitations on the
ability to use airport revenues, AIP grant funds, and
PFCs to finance improved airport access. The provi-
sions regarding the use of airport revenues attempt to
strike an appropriate balance between granting airport
operators the flexibility to use their own revenues
for projects and operations that best serve the airpoit
and a perceived need to prevent diversion of airport
revenues for completely unrelated purposes. The anti-
diversion provisions of 49 U.S.C. section 47107(b)
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were adopted in 1982 in response to several well-pub-
licized instances of municipalities using or threatening
to use airport revenues for costs that did not provide
benefits to the airport. However, the two-part restric-
tion on the ability to use airport revenues discussed
above is excessively restrictive, at least in the context
of providing enhanced airport access.

Rather than restricting the use of airport revenues
only to projects that are both (1) owned or operated
by the airport sponsor, and (2) directly and substan-
tially related to the transportation of passengers and
cargo by air, a less stringent test for use of airport rev-
enues to provide enhanced airport access would be
more appropriate. Airports are a node in the national
and international transportation system but are tied
to a local network of roadways, railways, and other
modes that provide the access to the airport. Similar to
the federal government, most states and municipalities
have delegated oversight and operation of transporta-
tion to separate agencies by mode. Thus, for example,
a highway department will be responsible for the
highways that connect to an airport roadway system,
while a public transit agency will likewise operate the
railways that may serve travelers seeking to access the
local airport. In each case, the related assets are typi-
cally owned and operated by the applicable agency,
not the airport operator. Nevertheless, the ability of
the local agency to provide enhanced access to the
airport may be limited for a variety of reasons, includ-
ing a lack of funding. If the requirements relating
to use of airport revenues were modified to require
that an expenditure of airport revenues to provide
enhanced airport access is permissible to the extent
that such expenditures are directly and substantially
related to the transportation of passengers and cargo
by air, the airport operator could cooperate with local
highway and transit agencies to find ways to enhance
ground access to the airport without running afoul of
applicable federal law.

Similarly, the requirement that PFCs and AIP grants
be expended only for facilities that exclusively serve
airport passengers and that are located within the air-
port boundary needlessly restricts the use of such
funds in the context of airport access projects. PFCs
are intended to be local funds, subject to limited FAA
oversight. Artificially requiring that PFC-funded proj
ects be located within the airport boundaiy has led to
some odd results, such as the Port Authority's acquisi-
tion of rights-of-way within the Van Wyck Expressway
to locate the AirTrain system. A better and more coop-
erative approach would be to permit the use of PFCs
to finance access improvements to the extent that
such improvements meet one of the three primary
requirements of 49 U.S.C. section 40117 (PFC Act)
and, perhaps, if the airport sponsor has provided or
can provide for necessary airside projects.

AIP grant funds are not “local” funds, and they are

subject to significant FAA oversight. Proposed air
port access projects with limited ability to enhance
such access are unlikely to receive (or deserve) FAA
approval. Instead, like PFCs, AIP grant funds should
be eligible for funding airport access to the extent that
they directly and substantially contribute to improve-
ment in the movement of passengers and cargo in air
transportation. Rather than requiring that the airport
sponsor own assets financed with PFCs or AIP grants,
the airport should simply be required to enter into

a legally binding agreement with the operator that
protects the use of such funds for the airport access
projects so designated.

Proposal

In order to permit airports greater flexibility to
finance needed improvements to airport access, this
article proposes three general approaches to enhance
airport access through the use of airport revenues,
AIP funds, and PFCs, as well as to develop innovative
approaches that can be adopted nationally.

Establish a Federal Multimodal Team; Encourage
Similar State and Local Teams

In order to successfully implement effective air-
port access, airports need to rely on multiple modes
of ground access and work with a variety of state
and local agencies. The FAA emphasizes the bene-
fits of such local coordination in its bulletin on Best
Practices—Surface Access to Airports. Nevertheless, a
federal office that oversees and encourages such mul-
tiagency projects and programs and that would develop
innovative and best practices would be extremely help-
ful. Many surface transportation projects suffer from the
“silo” effect, where each mode is represented by a sep-
arate agency and, despite coordinating efforts, such as
those of the applicable metropolitan planning organiza-
tion, is developed and implemented in a vacuum.

In order to enable the proposed federal multimodal
airport access office to influence and encourage mul-
tiagency projects that enhance airport access, a special
category of Transportation Infrastructure Finance and
Innovation Act (TIFIA)4 loan could be established that
does not require repayment from a dedicated source
of funds related to the financed project but, instead,
would allow the affected agencies to each repay
the portion of the TIFIA loan from its general reve-
nues based on the benefits realized by each agency.

In addition, a portion of federal transportation grant
funding could be made available for such multimodal
projects, weighted in favor of projects that incorporate
multiple modes and provide multiple demonstrable
benefits. Thus, effective and efficient means to lever-
age such funds could be developed that would help
to integrate transportation planning and operation so
that more projects that serve multiple beneficiaries
would be planned and completed.
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Allow Use ofAirport Revenues to Provide Enhanced
Ground Access

Sections 47107(b) and 47133 should be amended
to provide that airport revenues may be applied for
capital or operating costs of an airport access project
to the extent that such project is directly and sub
stantially related to the movement of passengers and
cargo by air transportation. Thus, there would have
to be a direct and substantial nexus between the use
of funds and improvements to airport access, but the
airport operator would not be required to own or
operate such facilities.

Allow Use ofPFCsfor Ground Access

Finally, as noted above, PFCs are intended to be
local funds, used for the projects deemed by the local
airport operator to be appropriate for development of
that airport. Arbitrarily limiting the use of such PFCs
to projects only located within the aiiport boundary
and used solely by airport passengers and work
ers unnecessarily limits the benefit of such funds As
has been acknowledged by the FAA in a number of
records of decision relating to airport access proj-
ects funded with PFCs, these projects can enhance
the capacity of the national air transportation system
by increasing access to airports and, in many cases,
will provide opportunities for increased competition
among carriers. Thus, the PFC Act should be amended
to add another category of eligible airport-related
projects to section 40117(a)(3) for airport access proj-
ects. Such projects would consist of the capital costs
of designing and constructing ground access projects
(including railways, roadways, and water shuttle/ferry
facilities) that meet one of the three tests of the PFC
Act and enhance aiiport access. Further, the airport
operator would not be required to own or operate the
access project but only to enter into a legally bind-
ing agreement with one or more entities that would
own or operate the facilities to ensure that the air-
port would continue to receive the benefits of such
improved access.

Conclusion

Current federal law regarding the use of airport rev-
enues, AIP gram funds, and PFCs unnecessarily limits
the use of such funds to provide enhanced airport
access Given the increases in the number of airport
passengers, the limited means of access to many U.S.
airports, and the expense of providing enhanced air-
port access, federal law should be modified to permit
the use of airport tevenues, AIP grant funds, and PFCs
to finance projects that provide airport access that are
directly and substantially related to the movement of
passengers and cargo in air transportation, whether or
not such projects are: (1) owned or operated by the
airport sponsor, and (2) located within the boundary
of the airport. Such proposed statutory amendments

need not abrogate the long-time restriction prohibit-
ing the diversion of airport revenues for nonaviation
purposes, and can be structured in a manner to permit
and encourage interagency cooperation and planning.
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Via E-Mail and U.S. Mail

Suzanne Tracy

Los Angeles World Airports
1 World Way

Los Angeles, CA 90045
Email: stracy@lawa.org

Re:  Public Records Act Request

Dear Suzanne.

On behalf of the City of El Segundo (“City”), we appreciate your and LAWA
staffs taking the time to meet with the City’s representatives last Friday. While our
meeting was cordial and we identified several areas of mutual interest, the City wishes
the parties had been able to make more progress toward settlement. As you know we
agreed to temporarily hold off on pursuing our pending California Public Records Act
(“CPRA”) request prior to our meeting last Friday. This letter is our formal request that
LAWA continue searching for and producing responsive records.

Background

This letter responds to your April 17, 2017 letter regarding our CPRA request and
the documents Brian Haig provided on April 17 in a separate email. We appreciate
LAWA providing these documents, however, we believe LAWA possesses additional
documents responsive to our request that must be disclosed.

As described in my April 5, 2017 letter, we are requesting all documents
supporting the data and statements in the figure titled “Gates inventory with history.xIsx,’
attached to Steve Martin’s February 29, 2016 email with the same title. The documents
Mr. Haig provided on April 17 are helpful but incomplete, for the following reasons:

(1) These documents appear to include presentation slides created and/or provided
by Delta, including one with a September 26, 2016 date and another dated November 29,
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2016. The rest of the records appear to be correspondence between LAWA staffand EIR
consultants or subconsultants for the Terminals 2 and 3 Modernization Project. No actual
correspondence (emails, etc.) with Delta representatives is included, not is any
correspondence or other documents included from the other airlines represented in the
“Gates inventory” diagram, including but not limited to American. For instance, the row
for Terminal 4 in the diagram contains the note, “AA plan has 15,” and the row for
Terminal 5 contains the note, “AA thinks T5 can be 15 even with two A380 gates for
Hawaiian.”

(2) Although the “Gates inventory” diagram is attached to an email from Mr.
Martin dated February 29, 2016 , all of the documents Mi. Haig provided are dated after
this email Phis Includes the two Delta presentations cited above, as well as various
correspondence from March 17, 2016 through November 28, 2016. While we appreciate
that LAWA provided these records, they are unlikely to have informed the “Gates
inventory” diagram, based on their dates. We therefore make the following renewed
request:

CPRA Reuuest

e Please provide all documents supporting the data and statements in the “Gates
nventory” diagram, including all correspondence (plus attachments) with
airlines including, but not limited to, Delta and American.

» Additionally, please provide all documents related to plans for the Concourse
0, Terminal 9, and MSG South projects referenced in the “Gates inventory”
diagram, as well as the relocation of American Eagle gates indicated in the
diagiam. Documents responsive to this request include (but are not limited to)
any documents that have been shared outside of LAWA, which documents are
not exempt from disclosure under the deliberative process exception.

e Lastly, we reiterate the request in our November 15, 2016 comments on the
Draft EIR for the Landside Access Modernization Program for the most recent
approved Airport Layout Plan (“ALP”) for LAX. See El Segundo Comments
on LAMP DEIRat 13.

Additional Guidance
For the purposes of this request, the term “documents” includes, but is not limited

to, any written mateiial (including material on the internet), facsimile, e-mail,
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photograph, map, data, report, videotape, audiotape, note oftelephone call or meeting,
factual or legal analysis, and any and all correspondence and memoranda in any written
form, or other information that would be an agency record subject to the requirements of
the CPRA when maintained by an agency in any format, including an electronic format.
Al) references in this CPRA request to LAWA include, but are not limited to, LAWA’S
consultants, employees, officers, and attorneys and any other person or entity contracted
to do business on their behalf.

Ifyou determine that any of the requested records are exempt from disclosure, we
ask that you reconsider that determination in view of Proposition 59, which amended the
state Constitution to require that all exemptions to the CPRA be “narrowly construed.”
We remind you that Government Code section 6257 requires release of all reasonably
segregable portions of the requested records which are not themselves exempt from
mandatory disclosure. Ifyou determine that the requested records are subject to a still-
valid exemption, we would further request that: (1) you exercise your discretion to
disclose some or all of the records notwithstanding the exemption; and (2) with respect to
records containing both exempt and non-exempt content, you redact the exempt content
and disclose the remaining content.

Please immediately provide all records described or related to the above, orjustify
in writing why LAWA is withholding such records. Gov. Code § 6255(a).

If1 can provide any other clarification that will help expedite your attention to this
request, please contact me at (415) 552-7272 or wolff@smwlaw.com. See Gov’t Code
§ 6253.1 (requiring public agency to contact and provide assistance to members ofthe
public making a request that may be denied).

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP
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