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LUNA & GLUSHON   
A Professional Corporation 
     
16255 VENTURA BOULEVARD, SUITE 950   
ENCINO, CALIFORNIA 91436   
TEL: (818) 907-8755      
FAX: (818) 907-8760 
 

August 20, 2019 
VIA EMAIL 
 
Los Angeles City Council 
200 North Spring Street 
Los Angeles, CA 90012 
 

Re:  Council File No. 18-0916/Appeal of Categorical Exemption for 
10034 Westwanda Drive 

 
Honorable Councilmembers: 
 

Our law firm represents Armen Melkonians and Karla Shahin, the owners 
of the property located at 10034 Westwanda Drive where they intend to build a 
new home with a footprint of approximately 1,500 sq. ft. on a 4,009 sq. ft. lot 
(“Project”) to live in with their family. The home is small and below the 
guaranteed minimum square footage under the Baseline Hillside Ordinance.  

 
On March 7, 2018, the Board of Public Works approved the removal of 

three Coast Live Oak trees on the Project site. On March 14, 2018, the Director of 
Street Services issued a Permit to remove the three Coast Live Oak trees, 
requiring twelve replacement Coast Live Oak trees, the survival of which is to be 
guaranteed by a bond. Pursuant to these permits, and with Gregory Martayan, 
Director of Public Safety & Special Assignments to Councilmember Paul Koretz, 
onsite to oversee, the Property owners removed the Coast Live Oak trees. 

 
On August 31, 2018, 177 days (almost six months after the trees were 

legally removed) later, Appellants submitted the within appeal of the California 
Environmental Quality Act (“CEQA”) determination for the Project. 

 
At the Public Works and Gang Reduction Committee hearing, a 

suggestion was made for the two sides to meet and resolve their concerns. 
Accordingly, this appeal is before you without a recommendation. The 
Councilmembers should be aware that until after 3 p.m. the night before this 
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hearing, the Appellants refused to participate in any discussions to resolve this 
matter. 

 
The Councilmembers should further be aware that on August 7, 2019, the 

day of the Public Works and Gang Reduction Committee hearing, Appellants 
submitted last minute correspondence, responses to which could not be captured 
in time by the Staff Report. For all of the reasons set forth hereinbelow, 
Appellants’ last-minute correspondence is incorrect and unpersuasive as a 
matter of fact and law. 

 
I. Appellants’ Argument Regarding Woodlands is Incorrect  

 
First, Appellants’ argument that there exists a woodland on the Project 

site is unsubstantiated. Appellants’ argument focuses on the existence of walnut 
trees which died during the drought from drought and/or thousand canker 
disease and were cut to stumps as part of required brush clearance. As set forth 
in the Staff Report and as confirmed by Chief Forester Tim Tyson at the Public 
Works and Gang Reduction Committee hearing, the remaining stumps and off-
grown shoots do no constitute protected trees under the City’s Protected Tree 
Ordinance. In fact, they have been cited by the City’s Fire Department as a fire 
hazard that must be removed as part of City mandated brush clearance. [Notices 
Enclosed]1. 

 
Secondly, the existence (or lack thereof) of a woodland is a red herring. 

Even if Appellants are correct and there is or was a woodland on the Project site, 
they have failed to provide any evidence, let alone substantial evidence as 
required by CEQA, that this is “an unusual circumstance” for hillside residential 
development. If Appellants’ argument is to be followed, all hillside development 
with multiple protected trees onsite would constitute “an unusual circumstance.” 
Such analysis is oxymoronic. Indeed, the Councilmembers will note that by 
arguing that the Project site should be compared to the City “as a whole,” rather 
than as compared to in the City’s hillsides, Appellants implicitly admit that the 
Project is similar and not in any way unusual to other single-family projects in 
the City’s hillsides.  

 
Finally, it is worth noting that even if the Project site should be compared 

to the City “as a whole,” other than making assertions, Appellants have failed to 
provide any actual evidence that if compared to the City “as a whole,” this 
Project would be unusual. It is Appellants’ burden to substantiate their 
contention with substantial evidence. They have plainly failed to do so here. 
                         
1 The brush clearance has not been performed as a result of the within appeal. 
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II. The Fair Argument Standard Does Not Apply 
 
Appellants assert that the “fair argument” standard applies to the 

question of whether the City appropriately adopted a Categorical Exemption. 
Appellants are flatly incorrect.  

 
This very specific question has already been resolved by the California 

Supreme Court in Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 
1086. In Berkeley Hillside, just as here, appellants to a Categorical Exemption 
claimed that the unusual circumstances exception applied if project opponents 
could produce a fair argument that a project may or will have a significant 
environmental effect. The Supreme Court disagreed: the determination of 
whether there are unusual circumstances is reviewed under the substantial 
evidence standard.  

 
In interpreting the relevant caselaw, Appellants miss the very important 

analytical step of first establishing, with substantial evidence, that the Project is 
located in an environmentally sensitive area. Simply raising this contention as an 
unsubstantiated argument and then claiming that their contentions should be 
judged under the fair argument standard is not enough. That is exactly what the 
California Supreme Court ruled in Berkeley Hillside Preservation. 

 
As set forth in detail in the Staff Report, the Project is not located in an 

environmentally sensitive area for purposes of CEQA and that there are no 
unusual circumstances applicable and/or which trigger the unusual 
circumstances exception. Appellants have submitted no substantial evidence, as 
defined by CEQA, showing that the Project involves any unusual circumstance 
dissimilar to other single-family hillside residence projects, which is their burden 
to demonstrate.  

 
Accordingly, the City Council should deny the within CEQA appeal.  

 
            Very truly yours, 
 
            LUNA & GLUSHON 
            A Professional Corporation 

      
            ROBERT L. GLUSHON 
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August 20, 2019 
VIA EMAIL 
 
Los Angeles City Council 
200 North Spring Street 
Los Angeles, CA 90012 
 

Re:  Council File No. 18-0916/Appeal of Categorical Exemption for 
10034 Westwanda Drive 

 
Honorable Councilmembers: 
 

Our law firm represents Armen Melkonians and Karla Shahin, the owners 
of the property located at 10034 Westwanda Drive where they intend to build a 
new home with a footprint of approximately 1,500 sq. ft. on a 4,009 sq. ft. lot 
(“Project”) to live in with their family. The home is small and below the 
guaranteed minimum square footage under the Baseline Hillside Ordinance.  

 
On March 7, 2018, the Board of Public Works approved the removal of 

three Coast Live Oak trees on the Project site. On March 14, 2018, the Director of 
Street Services issued a Permit to remove the three Coast Live Oak trees, 
requiring twelve replacement Coast Live Oak trees, the survival of which is to be 
guaranteed by a bond. Pursuant to these permits, and with Gregory Martayan, 
Director of Public Safety & Special Assignments to Councilmember Paul Koretz, 
onsite to oversee, the Property owners removed the Coast Live Oak trees. 

 
On August 31, 2018, 177 days (almost six months after the trees were 

legally removed) later, Appellants submitted the within appeal of the California 
Environmental Quality Act (“CEQA”) determination for the Project. 

 
At the Public Works and Gang Reduction Committee hearing, a 

suggestion was made for the two sides to meet and resolve their concerns. 
Accordingly, this appeal is before you without a recommendation. The 
Councilmembers should be aware that until after 3 p.m. the night before this 
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hearing, the Appellants refused to participate in any discussions to resolve this 
matter. 

 
The Councilmembers should further be aware that on August 7, 2019, the 

day of the Public Works and Gang Reduction Committee hearing, Appellants 
submitted last minute correspondence, responses to which could not be captured 
in time by the Staff Report. For all of the reasons set forth hereinbelow, 
Appellants’ last-minute correspondence is incorrect and unpersuasive as a 
matter of fact and law. 

 
I. Appellants’ Argument Regarding Woodlands is Incorrect  

 
First, Appellants’ argument that there exists a woodland on the Project 

site is unsubstantiated. Appellants’ argument focuses on the existence of walnut 
trees which died during the drought from drought and/or thousand canker 
disease and were cut to stumps as part of required brush clearance. As set forth 
in the Staff Report and as confirmed by Chief Forester Tim Tyson at the Public 
Works and Gang Reduction Committee hearing, the remaining stumps and off-
grown shoots do no constitute protected trees under the City’s Protected Tree 
Ordinance. In fact, they have been cited by the City’s Fire Department as a fire 
hazard that must be removed as part of City mandated brush clearance. [Notices 
Enclosed]1. 

 
Secondly, the existence (or lack thereof) of a woodland is a red herring. 

Even if Appellants are correct and there is or was a woodland on the Project site, 
they have failed to provide any evidence, let alone substantial evidence as 
required by CEQA, that this is “an unusual circumstance” for hillside residential 
development. If Appellants’ argument is to be followed, all hillside development 
with multiple protected trees onsite would constitute “an unusual circumstance.” 
Such analysis is oxymoronic. Indeed, the Councilmembers will note that by 
arguing that the Project site should be compared to the City “as a whole,” rather 
than as compared to in the City’s hillsides, Appellants implicitly admit that the 
Project is similar and not in any way unusual to other single-family projects in 
the City’s hillsides.  

 
Finally, it is worth noting that even if the Project site should be compared 

to the City “as a whole,” other than making assertions, Appellants have failed to 
provide any actual evidence that if compared to the City “as a whole,” this 
Project would be unusual. It is Appellants’ burden to substantiate their 
contention with substantial evidence. They have plainly failed to do so here. 
                         
1 The brush clearance has not been performed as a result of the within appeal. 
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II. The Fair Argument Standard Does Not Apply 
 
Appellants assert that the “fair argument” standard applies to the 

question of whether the City appropriately adopted a Categorical Exemption. 
Appellants are flatly incorrect.  

 
This very specific question has already been resolved by the California 

Supreme Court in Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 
1086. In Berkeley Hillside, just as here, appellants to a Categorical Exemption 
claimed that the unusual circumstances exception applied if project opponents 
could produce a fair argument that a project may or will have a significant 
environmental effect. The Supreme Court disagreed: the determination of 
whether there are unusual circumstances is reviewed under the substantial 
evidence standard.  

 
In interpreting the relevant caselaw, Appellants miss the very important 

analytical step of first establishing, with substantial evidence, that the Project is 
located in an environmentally sensitive area. Simply raising this contention as an 
unsubstantiated argument and then claiming that their contentions should be 
judged under the fair argument standard is not enough. That is exactly what the 
California Supreme Court ruled in Berkeley Hillside Preservation. 

 
As set forth in detail in the Staff Report, the Project is not located in an 

environmentally sensitive area for purposes of CEQA and that there are no 
unusual circumstances applicable and/or which trigger the unusual 
circumstances exception. Appellants have submitted no substantial evidence, as 
defined by CEQA, showing that the Project involves any unusual circumstance 
dissimilar to other single-family hillside residence projects, which is their burden 
to demonstrate.  

 
Accordingly, the City Council should deny the within CEQA appeal.  

 
            Very truly yours, 
 
            LUNA & GLUSHON 
            A Professional Corporation 

      
            ROBERT L. GLUSHON 



 



 


