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Ref: 82152-0003
January 30, 2023

VIA ONLINE SUBMITTAL

President Paul Krekorian and Hon.
Members of the Los Angeles City Council
City of Los Angeles
200 N. Spring Street
City Hall - Room 340
Los Angeles, CA 90012

Re:  Council File: 22-1055-S1 and 22-1055
City Council Hearing Date: February 1, 2023.
Agenda Item: 4
Site Address: 1840-1848 West Adams Boulevard

Dear President Kerkorian and Hon. Members of the Los Angeles City Council:

Our office represents Tripalink, Corp. ("Applicant"), the owner of 1840-1848 West
Adams Boulevard, Los Angeles, CA 90018 (the "Property") and applicant for the above referenced
10-unit small lot subdivision (the "Project"). We submit this letter to (i) further object to the
Planning Land Use and Management ("PLUM") committee's arbitrary and capricious "Findings of
Fact" (or "Alternative Findings") concerning the Project's Class 32 exemption; and, (ii) to raise
additional concerns over the bad-faith tactics being employed to undermine a perfectly legal
housing development project that is consistent with all applicable laws and regulations.

A. The Project description is accurate and stable.

As noted in our prior correspondence, the Alternative Findings' contention that the
Class 32 exemption is deficient because the project is "student housing dormitory with over 90
units," and not a 10 unit small-lot subdivision, is wrong as a matter of fact and law. As noted
previously, this Project is not a dormitory and it is not student housing development; and to
describe it as such, would be both inaccurate and speculative. In fact, the Alternative Findings'
entire premise that the Project will be used by students is speculative, and the City has no right or
legal grounds to presume who will own or live in these homes, and to deny a categorical exemption

!t remains Applicant's view that these proceedings are in violation of state and local law, and that
the City has lost jurisdiction to act on the appeal. Accordingly, as with our prior correspondence,
we submit this letter under protest and with a full reservation of our client's rights.
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on that basis. Moreover, the findings are further wrong in claiming that the bedroom count and/or
design of the building was somehow hidden from the City or not considered in the California
Environmental Quality Act ("CEQA") analysis. In fact, the Project was specifically designed in
reliance on feedback and recommendations provided by the Department of City Planning and
Council District 8, and it was only after those recommendations were integrated into the design
did the Project move forward to its initial hearing. (See Exhibit A-2) Accordingly, the Alternative
Findings are simply wrong in claiming that the bedroom count was not considered in the
environmental analysis.

B. The City is judicially estopped from taking the position that a dwelling unit is
not a dwelling unit because of the bedroom count.

Significantly, in another case where an appellant argued that a CEQA exemption
was improperly issued because a dwelling unit contained multiple bedrooms, the City and the City
Council took the exact opposite position being taken by the Alternative Findings. Attached as
Exhibit B-2 are copies of the City's records concerning an appeal of a project proposed at 5817-
5823 West Lexington Avenue and 5806-5812 West Lexington Avenue (Case No. ENV-2019-
5389-CE), where the appellant in that case similarly argued that an apartment building's Class 32
exemption was issued in error because it failed to take into account the number of bedrooms. The
City Council rejected that appeal, and expressly denied the appellant's contention that a single
dwelling unit with multiple bedrooms should be treated as some other use simply because it
contains multiple bedrooms and baths. When the appellant challenged this position in court, the
City again pushed back, arguing in court that it is the Municipal Code's definition of the proposed
use that is controlling, not the bedroom count or a speculative claim that the units could be used
for some other purpose. A superior court judge agreed with the City, and rejected the very same
arguments being advanced by the Alternative Findings. Attached as Exhibit C-2 are copies of the
court's records relating to this litigation. Accordingly, this City Council knows — or should know
— that the theory advanced by the Alternative Findings is wrong and in conflict with the law.

C. The City's actions constitute a bad-faith violation of the Housing
Accountability Act.

Second, we write to once again advise the City Council that the actions being
advanced by the PLUM Committee's recommendation is in violation of the Housing
Accountability Act ("HAA"). In this instance, the City is violating the HAA in multiple respects.
First, by finding that the project is "inconsistent with the Community Plan Implementation Plan
Overlay Zone and the community plan," almost a year after approving the project, the City is acting
in direct violation of Government Code Sec. 65589.6(J)(2). Pursuant to this provision, the HAA
requires a local government must provide written notification of an inconsistency with the
applicable zoning within 30 days of the Project application being deemed complete. As the Project
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was deemed complete more than a year ago, the City may not now decide that the project is
inconsistent with the applicable zoning without violating the clear mandates of the HAA .2

Moreover, this upcoming hearing is once again a violation of Government Code
Sec. 65905.5, which limits a local agency to conducting a maximum of five hearings in connection
with a proposed housing development project. At this point, the City has already held no less than
11 hearings on this development, making any further action on this yet another blatant violation
of state law. For reference, attached as Exhibit D-2 is a copy of the Department of Housing and
Community Development's Housing Accountability Act Technical Assistance Advisory
Handbook, which provides guidance as to the applicability of these various legal issues. Thank
you for your consideration.’

Very truly yours,

A

BENJAMIN M. REZNIK and
DANIEL FREEDMAN of
Jeffer Mangels Butler & Mitchell LLP

DF:df
CC  Holly L. Wolcott, Los Angeles City Clerk (Cityclerk@]lacity.org)

Kathryn C. Phelan, Deputy City Attorney
Clarissa G. Padilla, Deputy City Attorney

2 Moreover, to the extent the City relies on this illegal appeal to further delay this project, the City
is clearly violating Government Code Sec. 65589.5(J)(1), by denying a housing development
project without making the required findings. The Project has been denied by operation of
Government Code Sec. 65589.5(h)(6), because the City previously failed to approve or disapprove
the Project within 60 days from the date the City determined the Project was exempt from CEQA.
3 We further object to these proceedings as the City has failed to timely respond to a public
records requests that seeks records that may be relevant to this quasi-adjudicative hearing.
Accordingly, we reserve the right to supplement the administrative record with new records as
they are disclosed.
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Date : 1/22/2021 4:39:22 PM

From : ""Rafael Fontes"

To : "Michelle Levy"

Cc : "Danai Zaire" , "Holly Harper" , '"Shana Bonstin"

Subject : Re: Meeting Request for UDS feedback - 1840 W Adams
Attachment : 1919_SD 14_2021-01-21.pdf;

Hello,

Sergio and I just had a meeting with the Tripalink team and their architect to view
the second iteration of their proposal for the 1840 West Adams site.

They made substantial changes in response to the comments that they received

from us and CD 8 last week (the updated plans are attached). We were wondering if
it would be possible to schedule a meeting and go over some additional
articulation/cladding strategies that could further help them develop the design.

Would UDS have any time available next week? Say, Thursday or Friday?

Beyond the applicant's team, please don't hesitate to let me know if there's anyone
else that I need to include for the meeting as well. Thank you for everything so far,
and have a great weekend!

Best,
Rafael

Rafael Fontes
Preferred Pronouns: He, His, Him
Planning Assistant
Los Angeles City Planning
LOS ANGELES 200 N. Spring St., Room 721
CITYPLANNING | ¢ Angeles, CA 90012
T: (213) 978-1189 | Planning4LA.org



ENVIROIS®HIV

Architecture - Planning - Interior Design

3600 Wilshire Blvd suite 1402
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Architect John R. Poindexter

Firm Envirotecture, Inc.

Address 3600 Wilshire Boulevard, Suite 1402
Los Angeles, California 90010

Phone 1-213-382-1210

Fax 1-213-382-1285

e-mail john@envirotectureinc.com

Owner's Rep. Ziyi Yang - Project Development, Design

Firm Lead

Address 1846 W Adams Blvd. LLC
2905 S. Vermont Avenue

Phone Los Angeles, California 90007

Fax 1-213-284-8845

e-mail 1-213-382-1285

ziyiyang@tripalink.com
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PROJECT NAME:

JOB ADDRESS:

LEGAL DESCRIPTION:

MAP BOOK REFERENCE:

ASSESSOR'S PARCEL No.:

PROPERTY OWNER:

TOTAL LOT AREA:

SCOPE OF WORK:
ZONING:

OCCLPANCY:
CONSTRLICTION TYPE: V-B
NCIMBER OF STORIES: 4
SPRINKLER SYSTEM:
NCOMBER OF TINITS:
NCJMBER OF BEDROOMS:

NCIMBER OF BATHROOMS:

Tripalink Co-Living Town Homes

1840-1848 West Adams Boulevard
Los Angeles, California 90018

Fraction of Lots 13 [] 14, Block 4 of Chas Victor Hall Tract

Map Book 26, Page 65

5053-020-010 [1 5053-020-011

Tripalink Property Management

2905 South Vermont Avenue

Los Angeles, California 90007

Contact: Ziyi Yang

Ph: 21311284-8845

14,1241 s( ft.

Proposed 10 lot subdivision, with 4-story single-family dwellings

C2-1VL-0-CPIO

R3 00

Yes [INFPA 13D
10
94

94

VICINITY MAP

nny H.
er West
lams
nues...

i
1

JEFFERSON PARK

0.
il

ahy umBuy

ganta Monica Fuwy

Widney Career
Preparatory &.

First African Methodist
Episcopal Church

@ ADAMS-NORMANDIE

South Central Los Q
Angeles Regional Center

1840 West
Adams Boulevard

-

JEFFERSON

aay ueiBuiny

By LLIRIsaM

Best West Car Wash i Q Food 4 Less

W Jeffarson Blvd e Angelﬂ
5 Jeies

any uoiBuy oy

SHEET LIST

Sheet
Number

Sheet Name

A1.00

TITLE SHEET

A1.01

SITE PLAN, PROJECT DATA

A1.02

FAR 1 LOT COVERAGE

A2.01

1st [12nd FLOOR PLAN

A2.02

3rd [14th FLOOR PLAN

A2.03

LOWER (1 [JPPER ROOF PLANS

ENVIROIS®HIV

Architecture - Planning - Interior Design

A3.01

EXTERIOR ELEVATIONS

A3.02

EXTERIOR ELEVATIONS

A3.03

BOILDING SECTIONS

3600 Wilshire Blvd suite 1402
Los Angeles, CA, 90010
Tel: 213.382.1210 Fax: 213.382.1285

A3.04

BOILDING SECTIONS

A3.05

BOILDING SECTIONS

A4.01

PARCEL PROFILE REPORT

A4.02

SMALL LOT DESIGN STDS
CHECKLIST

A4.03

AXONOMETRIC VIEWS

A-2

SCHEME SD14

Bipueul

any

gl

BAY SIPUTLLION

Ay BIPUSLLION

W Adams Blvd

W Jefferson Blvd

W Jefferson Blvd

Sy JUOULEA

Architect
Firm
Address

John R. Poindexter

Envirotecture, Inc.

3600 Wilshire Boulevard, Suite 1402
Los Angeles, California 90010
1-213-382-1210

1-213-382-1285
john@envirotectureinc.com

Phone
Fax
e-mail

Owner's Rep.
Firm
Address

Ziyi Yang - Project Development, Design
Lead

1846 W Adams Blvd. LLC

2905 S. Vermont Avenue

Los Angeles, California 90007
1-213-284-8845

1-213-382-1285

ziyiyang@tripalink.com

Phone
Fax
e-mail

No. Description Date

TRIPALINK CO-LIVING
TOWNHOMES

1840-1848 W. ADAMS BLVD.

RENEWAL DATE
12-31-2021

SITE PLAN,
PROJECT DATA

1919 SD 14

Project number

Date 01-21-2021

Drawn by KA

Checked by John P

A1.01

USC School of ‘

1" —_ 10!_0"

Scale

Cinematic Arls

1/21/2021 4:52:04 PM




Building Area Legend

Area Schedule [Gross Building(

. 555 SF Level Area
- | 632 SF Area LEVEL 1 1080 SF
SN — Area LEVEL 1 555 SF
OSFIRE Vi . 637 SE Area LEVEL 1 632 SF
3l o\ Area LEVEL 1 677 SF
1 Area LEVEL 1 695 SF
= R . 645 SF Area LEVEL 1 695 SF
o " 677 SF Area LEVEL 1 695 SF
| L Area LEVEL 1 637 SF
| ] Area LEVEL 1 645 SF
|
| | 695 SF Area LEVEL 1 645 SF
1 | ] 6957 SF
\ [
i | 1080 SF Grand total 6957 SF
| ]
\ [
\ [
| 1 __ . Eou LOT AREA: 14,124.1 STI.FT.
| B | MIN. 300) = 4,237.23 [16.957 S{I.FT. LOT COVERAGE
- ‘\‘ }
‘ |
! |
-
B — — - —
| |
| |
- [
|
|
|
|
/YN YN
oeooo
H
5 LEVEL 1
1" - 20'_0"
Area Areg Arga Are
\ \ | F \ \
| | B iz MV o | ol - K o | o Ares
i
L _| o
445
‘ ‘ L _ | L ‘ e N
| ml | T | i | 1
- 3
Are Are
| | IR S | I A T el
S 20 2] I Sl e I !
X ‘
\
| Area || Area S |
operstand B A o e I i N -
I
oAb _
\ | == \ ] | £
| Ared e b LI ‘ A (2
57 SFla g 0 57 SFlh e A I
3
625 SF
| | | =7 |
‘ | | X g |
4 LEVEL 4 ) LEVEL 3 LEVEL 2
1" - 20'_0" 1" - 20'_0" 1" - 20'_0"

Area Schedule [F.A.R[]

N oNvROESTIE

Architecture - Planning - Interior Design

3600 Wilshire Blvd suite 1402
Los Angeles, CA, 90010
Tel: 213.382.1210 Fax: 213.382.1285

Architect John R. Poindexter

Firm Envirotecture, Inc.

Address 3600 Wilshire Boulevard, Suite 1402
Los Angeles, California 90010

Phone 1-213-382-1210

Fax 1-213-382-1285

e-mail john@envirotectureinc.com

Owner's Rep. Ziyi Yang - Project Development, Design

Firm Lead
Address 1846 W Adams Blvd. LLC
2905 S. Vermont Avenue
Phone Los Angeles, California 90007
Fax 1-213-284-8845
e-mail 1-213-382-1285
ziyiyang@tripalink.com
No. Description Date

Level Area
Area
LEVEL 1 603 SF
LEVEL 1 99 SF
LEVEL 1 248 SF
LEVEL 1 202 SF
LEVEL 1 211 SF
LEVEL 1 211 SF
LEVEL 1 208 SF
LEVEL 1 231 SF
LEVEL 1 231 SF
LEVEL 1 231 SF
LEVEL 2 918 SF
LEVEL 2 621 SF
LEVEL 2 570 SF
LEVEL 2 556 SF
LEVEL 2 681 SF
LEVEL 2 681 SF
LEVEL 2 681 SF
LEVEL 2 625 SF
LEVEL 2 625 SF
LEVEL 2 625 SF
LEVEL 3 919 SF
LEVEL 3 610 SF
LEVEL 3 570 SF
LEVEL 3 543 SF
LEVEL 3 657 SF
LEVEL 3 614 SF
LEVEL 3 614 SF
LEVEL 3 614 SF
LEVEL 3 657 SF
LEVEL 3 657 SF
LEVEL 4 822 SF
LEVEL 4 610 SF
LEVEL 4 570 SF
LEVEL 4 445 SF
LEVEL 4 657 SF
LEVEL 4 614 SF
LEVEL 4 614 SF
LEVEL 4 397 SF
LEVEL 4 657 SF
LEVEL 4 657 SF

21553 SF

Grand total 21553 SF

o o

!
|
J

-

T T T T

R

L
l

I

|

F————————-

LEVEL 1

TRIPALINK CO-LIVING
TOWNHOMES

1840-1848 W. ADAMS BLVD.

RENEWAL DATE
12-31-2021

FAR [1LOT
COVERAGE

Project number

Date

01-21-2021

Drawn by

Checked by

1" - 20'_0"

A1.02

Scale

1" —_ 20'_0"

1919 SD 14

Author
Checker

1/21/2021 4:52:09 PM




ADAMS BLVD.

()

o &5 (oo o | ENVIROIZSIILI

6!_ 1l|

31" -11"

23'-6"

ALLEY

22! - 6"

23'-0"

29'-3"

6 -0" 93'- 11" Architecture - Planning - Interior Design
21'_2“ 10" 21'_8“ 21'_6“ 6"
3600 Wilshire Blvd suite 1402
—_— e | — e e e e e e s e . e | — e e e | —_—,— e — e - Los Angeles, CA, 90010
: = Tel: 213.382.1210 Fax: 213.382.1285
o o
To) To)
- Architect John R. Poindexter
Y | | Firm Envirotecture, Inc.
©p | Address 3600 Wilshire Boulevard, Suite 1402
| I | Los Angeles, California 90010
Phone 1-213-382-1210
@ O o BHE O o Fax 1-213-382-1285
| 90 I | Ej o .© | e-mail john@envirotectureinc.com
FF.17935 I L | N I Owner's Rep. Ziyi Yang - Project Development, Design
| | ) I Firm Lead
— T | - Address 1846 W Adams Blvd. LLC
L N | 2905 S. Vermont Avenue
I 1 — | — — . I Phone Los Angeles, California 90007
— =] = 1 =t Fax 1-213-284-8845
| \A3.04 T = T - i L= | e-mail 1-213-382-1285
: I 1 S = & ziyiyang@tripalink.com
- | | {68 | | Gl I O EXISTING C.M.0. WALL
. i | ‘
"’ | = | | | i | C— EXISTING STCD WALL SEE
g T |-
| | | s | | 5 | — NEW STOD WALL SEE DETAILS
I o = N I —/\ B=suae :I I i~
- ‘ — I | C w0 NEW FIIRRED OVER [E['C.M.[.
A I :: N N EHHH \ I M WALLSEEDETAIL
1 | | M— -
o \ N — |
te] y—
| =T = | e | _@ 3 | NEW 8" SOIIND WALL
o o L
| i | | |
S | Bl ———— u || ————— s | | — ekt ) NEW 1-HR. SHAFT WALL SEE
| 0o j | kgl - |
OO0 (==
| —— ‘@ | WALL LEGEND
3] e O ’ 1/4" = 1'-Q"
| PN 7'-10" 21'-0" — ] - |
o —_—— - — — — - | 1
- | - N ] |
o B — o | No. Description Date
R | — , | |
I ::: HH\} I = I
_— o) ©
ED]L | *:: L H — — e | e — =‘D]L
| \‘:E
F i =0 o0 b
ES i Q0
| N - |
| Oo | \ E |
5o \
USS | S -
< o 1/ 2 BN | — [ | ©
I 5 A3.0 e I — I | )
- 17 = |7 & | = |
N - o /75 ! fﬂ __
I ] Nl IEEEEEE] HER I
,,,,, | ] T e U |
L — ] I o —_——— e — - 1
I AR - - I
. | \‘:E E,,,J [
| ] BREESS g .
_ | _ ' S SRS |
6 - e - e -
I OO INEEERSSN L I
0o -
o) | == I _ - | o
4 | } ‘} F—— — | _ L ;l
i ! iy ' oo | = B— |
| e I =1 | TRIPALINK CO-LIVING
= _ L___ R I
o | - | 0 IR [ | TOWNHOMES
< ] __
AN S
_ | 00 1840-1848 W. ADAMS BLVD.
I — — = —
3 — l [ = — i = = — — — == o
o a— a 00 o
N | — o 00
| B EEEANS
Il & EEddiE = E
ES i \
77777 l ! | ; Bt |
| S L -
» I | F———- T - ! o
& | &-0 35'- 11" 15'- 1" S— — — - RENEWAL DATE
« ~ i | — N 12:31-2021
i I I I NN ‘ :: I I
[ 1 Y ! -
I I I I Mu - I
T ‘ ‘ ‘ ‘ ‘
== -
| | ] | e 1st [ 2nd FLOOR
ST ‘
| | % | | | 7 PLAN
I I
I! / \( /\/\Y/\ [ ] || ] I ‘ Project number 1919 SD 14
=0 [e] o]
| ) | — — | — — ) Date 01-21-2021
j‘g E = | 5-2" 30'- 8" 7-1" b | i Drawn by Bayu T
— — I | Checked by John P
| | ' |
] A2.01

LEVEL 1 AN N
U8 = 1-0" " > LEVEL 2 " Scale As indicated

1/8" - 1l_nll

1/21/2021 4:52:15 PM




!

ENVIROIS®HIV

Architecture - Planning - Interior Design

3600 Wilshire Blvd suite 1402
Los Angeles, CA, 90010

Tel: 213.382.1210 Fax:213.382.1285

_11l|

31

78' -

23" -

78' -

Architect
Firm
Address

Phone
Fax
e-mail

Owner's Rep.

Firm
Address

Phone
Fax
e-mail

BEOAA]
—

P e

SN

John R. Poindexter

Envirotecture, Inc.

3600 Wilshire Boulevard, Suite 1402
Los Angeles, California 90010
1-213-382-1210

1-213-382-1285
john@envirotectureinc.com

Ziyi Yang - Project Development, Design
Lead

1846 W Adams Blvd. LLC

2905 S. Vermont Avenue

Los Angeles, California 90007
1-213-284-8845

1-213-382-1285

ziyiyang@tripalink.com

EXISTING C.M.[1. WALL
EXISTING STID WALL SEE
NEW STIID WALL SEE DETAILS

NEW FITRRED OVER [E['C.M.T1.
WALL SEE DETAIL

NEW 8" SOIIND WALL

NEW 1-HR. SHAFT WALL SEE

WALL LEGEND

1/4" = 1'-0"

22" -

22" -

42' -

"
Ja—

P

21" -

No. Description Date
TRIPALINK CO-LIVING
TOWNHOMES

1840-1848 W. ADAMS BLVD.

- gll

14'

29" -

| B
|
| |
| | |
|
| ™ V_m: ™ I
o | ‘ ‘
i =S = o
| i o | .
| E = =
| h— ﬂ ‘H
| J L
g 1 ¢
: S : ‘_"M Qi
o = !
S -
| % S
| | .
: E Eﬁé
I y T
| ED
| Q i N
I = L ilis
! g IR =
: E S j _
i
| [~
: w
S
I 35'-11" 7-
|
|
|
v o - - - - ___ - __ ‘- ____ ____ __________ B

1 LEVEL 3
1/8" = 1'-0"

15! - Oll

-10

5!
35' -

RENEWAL DATE
12-31-2021

R o —l_ _______ T I
I I
I
! | | !
| ! | L |
= : sl |
i 4 U 4 i
| 5 D | |
! , : !
! | ]//fﬂ\\\ | u\\ﬁ ( !
,
I i
e i EN S
| s | T . |
| - — - I
| i B
I | I
I | I
| [ O | R Sy S . |
e e ] |
o | . N |
. ! = 1o “ !
I I
| e ; |
I e ——l _ I
! ' : | |
e — | - - — ol |ie ,
| v ' - 7 |
: | ﬁ :
| I |
! —_— e __
! | R !
! \Y ______ |
i_ﬁ'-O /3 | \ i
-
I —I—F
I BALCONY \\W I=
| |
I I
I I
| 42'-9" A
]
I I
I I
I 1 R |
LEVEL 4

3rd [ 4th FLOOR

PLAN

1/8" = 1'-0"

Project number 1919 SD 14
Date 01-21-2021
Drawn by Bayu T
Checked by John P
Scale As indicated

@

1/21/2021 4:52:22 PM




I3
1]

2\ UPPER ROOF

1/8" = 1'-0"

;T

||,

& ENVIRO

3600 Wilshire Blvd suite 1402
Los Angeles, CA, 90010

Tel: 213.382.1210 Fax:213.382.1285

Architect John R. Poindexter
Firm Envirotecture, Inc.

Address 3600 Wilshire Boulevard, Suite 1402
Los Angeles, California 90010

Phone 1-213-382-1210

Fax 1-213-382-1285

e-mail john@envirotectureinc.com

Owner's Rep. Ziyi Yang - Project Development, Design
Firm Lead

Address 1846 W Adams Blvd. LLC
2905 S. Vermont Avenue
Phone Los Angeles, California 90007
Fax 1-213-284-8845
e-mail 1-213-382-1285
ziyiyang@tripalink.com
No. Description Date

TRIPALINK CO-LIVING
TOWNHOMES

1840-1848 W. ADAMS BLVD.

RENEWAL DATE
12-31-2021

LOWER 1 [TPPER
ROOF PLANS

Project number 1919 SD 14
Date 01-21-2021
Drawn by Bayu T
Checked by John P
Scale 1/8" =1'-0"

1/21/2021 4:52:23 PM




- RIO: Riv ermentation Overiay Mo
City of Los Angeles e 5 Fiood Zone Nore B
Department of City Planning sveecps - e Lo N
: o s Hazardous Waste / Border Zone Properties  No ||H
o 3 Methane Hazard Site Methane Zone ]
6/19/2019 i i Hgh Wind Velooty Aress No ” il Il““l
PARCEL PROFILE REPORT Mon-Residential Market Area Low fﬁ&ﬂmm%ﬂmﬁﬂmﬂ— e |I|||| o ALPLLEL] | I“l
r Transit Oriented Communities (TOC) Tier 2 AR " ,ll i ; o |||
1840 W ADAMS BLVD 1238193 818 ' A i ik v A E N v I R O
il s e e Pl M s o
ZIF CODES PAGE 633 - GRID J8 Downtown Farking Ne Nearest Fault (Distance in km) 2 12080858
20018 PAGE 633 - GRID J7 Bukding Line None Nearest Fault (Name) Puente Hilts Blind Thrust
500 Ft Schoo! Zone No . :
Assessor Pancel Mo, (APH) E053020011 Region Los Angeles Blind Thrusts I .
RECENT ACTIVITY Tract CHA'S VICTOR HALL TRACT RS A A% Fauit Type B 36?2:%%;25"613%'8%11302
Nane Map Retesence :"“M e Ssg““f‘"'““‘} b Tel: 213.382.1210 Fax: 213.382.1285
CASE NUMBERS Lot FR 14 S i i i o, Ship Type Moderately | Pocrly Gonstrained
e At (Lot Cut ek ) ? Use Code D100 - Residential - Single Family Residence Diswm Dip Width (km) N
Aszessed Land Val, $07.027
CPC-2004-2381-C0 MapShest 1238103 _ = sl Fhugptre Top THRL I Architect John R. Poindexter
Cr e W00 LA N e S ' tptare Fctioe 1 EANIND Firm Envirotecture, Inc.
CPC-1986-603-GPC Community Plan Area South Los Angeles St D riange HA2MS Dip Angle (degraes) 25.00000000 Address 3600 Wilshire Boulevard, Suite 1402
CPC-1088-447-GPC #Area Planning Commission South Los Angeles Last Zale Amount 31.590.005 Maximumn Magnitude 7.10000000 Los Angeles, California 90010
CPC-1883.508 Neighborhood Counc Empowerment Congress North Area o o en 2 Alquist-Pricka Fault Zone Ne Phone 1-213-382-1210
Sc-yaa ol Dt e e s TRy e s Zan)“(lail jtﬁ:?@:zﬁ?/;:oztggtureinc com
8167 ; ; - :
ORD-185826-SA1770 Census Tract 222200 Liquefaction Mo
8245555 Preliminary Fault Area Mo
i LAt Mietns Do Loy e S Owner's Rep. Ziyi Yang - Project Development, Design
ORD-171882 e i Firm Lead
ORD-171881 Z12477 South Los Angeles Community Plan Adoption :””""5 Address 1846 W Adams Blvd. LLC
ORD-167121-54812 C2-TVL-O-CPID e Mene: 2905 S. Vermont Avenue
ORD-162128 Zoning Information (Z1) ZE2374 LOS ANGELES STATE ENTERPRISE ZONE il i No Phone Los Angeles, California 90007
; : 251452 Mona Fax 1-213-284-8845
ORD-121727 712477 South Los Angeles Community Plan Adoption _
ZA-1080-124 71-2452 Transit Friority Area in the City of Los Angsles a0 Ne e-mail ;lj;:nz{é@z,t:lﬁgﬁnk com
; 1700850 Central City .
ENV-2008-1781-EIR 711231 South Los Angeles Aloohal Sales
ENV-2004-2400-CE-ICO Z1-2484 South Los Angeles Community Plan implementation Overay 19251013 LOS ANGELES STATE ENTERFRISE ZONE
R [CPIO) Dist 1230528 West Adams
Genaral Plan Land Use GZeneral Commercial 1140245
Genaral Plan Note(s) Yes 1-344 mfmﬂ Departmant
Hillside Area (Zoning Code) Mo {266) 557-7388
Specific Plan Area South Los Angeles Aloohol Sales 1815 hetp:heidia lacity.org
Subarea None D4A Rent Stabilizaton Ordinanse (250) Mo
Special Land Use / Zoning None 1 Ellis Act Property. Mo
Historic Preservation Review No 1 Puiice information
Historic Preservation Cwverlay Zone Mome 878.0 (sq fi} Bureau South
Otther Historic Designations None No data for building 2 Division | Station Southwest
Other Historic Survey Information None No data for building 2 Reporting District 328
Niills Act Contract None Mo data for building 4 Fira Information
CPIC: Community Plan Imp. Overday South Los Angeles Batallion 11
Subarsa MNeigborhood-Serving Cormicor Mo Dastrict [ Fire Station 28
CUGL: Clean Up-Green Up MNone Mone Red Flag Restricted Parking No
HCR: Hillside Construction Regulation Mo Area Mot Mapped
NSO- Meighborhood Stabifization Overlay No Urban Agricutture incentive Zone YES
POD: Pedestrian Oriented Districts None Very High Fire Hazard Severity Zone No No. Description Date
RFA: Residential Floor Area District None Fire District Mo. 1 No
This report Is subject to ihe lerms and conditions 3¢ set forth on (e websle. For mone detalis, please refer o Me ferms and conditons al zimas iaeity.org This report s subject io iNE 1erms and canaons 35 Set 1M on Me Website. FOr mode delals, pleass refer 10 Me 12MS 3N CoNAINons at Amas.aciy.org This rapon is sUbject io 1ne 1SS 3Nd CONEIONS 38 SEL 0NN ON e WeDSIE. FOr MOfE OEIES, PIESS TSR {0 M 1erms and conditans 3t Zmas Eoy.ang
{*)-APM Area is provided "as 187 from the Los Angeles County's Publbc Works, Flood Contral, Benafl Assessment. {71 - APM Area i provided "as |s” from e LosAngeles County's Pubkc Woeks, Fiooo Contral, Senefil AssesEmMenL 1*1- APN Area i provided "as i5” fram the Los Angeles County's Public Wosks, Fiaod Contral, Seneft Assessment, :
Zimas.lacity.org | planning.lacity.org zimas.lacty.org | planning.lacity.org Zimaslacity.org | planning lacity org
CASE SUMMARIES
Maote: Information for case summarnies is retrieved from the Planning Deparmment's Plan Case Tracking System (PCTS) database. Ci'ty 'Df LGS A_ngele$
CaseMumber  CPCIORASSZCPY D : - . :
S iy ZIMAS PUBLIC Generalized Zoning 06/19/2019 Department of City Planning
Project Descriptions(s:  SOUTH LOS ANGELES NEW COMMUNITY PLAN PROGRAM 1 T o . : ] _ — T — - - - . - - : = - : e
b oot e s iR HTHET

ICO-INTERIM CONTROL ORDINANCE

Required Action(s)

INTERIM CONTROL ORDINANCE! AUTOMOTIVE RELATED USES

g, LT

Project Deseriptons(s):  AMENDMENT TO THE LAM.C. TO - DRAFT AN ORDINAMCE TO PRORIBIT THE GRANTING OF A CONIHTIOMAL USE PERMIT

FOR THE OFF-5ITE SALE OF AL COHCLIC BEVERAGES (LOURDES GREEMNFAREN HOOW

. B e

—

Rl Acewii}- GPC-GENERAL PLANZONING CONSISTENCY (AB283)

Project Desenptions(s):  GENERAL PLANZOMING CONSISTENCY PROGRAM

L DN R EESAWE - -

Required Action(s): GPC-GENERAL PLANZONING CONSISTENCY {ABZE3)
Project iptions{sk:  PLAN AND ZONE CONSISTENCY - SOUTH CENTRAL LOS ANGELES (HERB GLASCOW)
Required Astion(s): Diata Mot Available ' ; : e -
Project Descriptions(s):  SPECIFIC PLN ORD FOR INTERIM CONDITIONAL USE APPRVL FOR ESTABLISHMENTS FOR THE SALE OF ALCOHOL WHICH : :
ARE GENERALLY LOCATED INTHE SOUTH CENTRAL AREA OF THE CITY ' - BBV - - - - s e bR s iR e AR e R g e R e R

D L

TRIPALINK CO-LIVING
TOWNHOMES

1840-1848 W. ADAMS BLVD.

A P e

ICO-INTERIM CONTROL ORDINANCE
Project Descriptions(s):  INTERIM CONTROL ORDINANCE! AUTOMOTIVE RELATED USES _—
5053 I 20 IE23-64 :,‘:;Z’zfi’;
DATA NOT AVAILABLE T = 8o _ ADAMS BLVD. ";"3.
CPC-12641 199 ) e riis
m T ™ =i T T @ —
ORD-185826-SA 177D o T o[ =
ORD-178580 7 i @ “,
QRD-1T18R2 % Lhzhal | B e E] 2 RENEWAL DATE
ORD-171681 ) 12-31-2021
@ e @
ORD-167121-5A212 2 ’, — = —
ORD-162128 by a Y=l @
1 %
ORD-121727 .
@s I'h @n
ki = -~ PROJECT SITE
| I 8 ;
| @ 1 @ | PARCEL PROFILE
e = @1 11, @e !
=] A BLK)‘ 4 ’
1 5 1 e REPORT
T 1] 9l = oy W | 3 8 1 [ @ || @ - | | Project number 1919 SD 14
: 36 o w ' 1
Address: 1840 W ADAMS BLVD Tract: CHA'S VICTOR HALL TRACT  Zoning: C2-1VL-O-CPIO 3 @o |k @2 - 5 ‘ Date 01-21-2021
- < s ' 150
APN: 5053020011 Block: 4 General Plan: General Commercial " @ sk On e Drawn by Bayu T
L ok | P (a)]
PIN # 123B193 618 Lot: FR 14 W S PSS | A o P | | Checked by John P
vl por) I
Arb: None . — - : . A 1 O 1
This report is subject to the terms and conitions as set forh on the webshe. For more detalis, please refer io e terms and conditions at Zmas acity.org Sz iz ST, I—— .
{*1- APN AMEa ks provided "36 |57 fram the L0s Angeles County's Publc Works, Flood Control, Senent AS5EE5MENL _| [_ I | l
Sireets Copyright (c) Thomas Brothers Maps, Inc.
- bk CHAS. VICTOR HALL TRACT T — Scale
M wﬂg | pang. a::tty.nrg Pl oS st M.R. 26 - 65 COUNTY OF LOS AMGELES, CALIF.

1/21/2021 4:55:27 PM




SMALL LOT DESIGN STANDARDS

ILLUSTRATED GUIDE FOR SMALL LOT DESIGN STANDARDS

CHECKLIST

A. BUILDING DESIGN

1. Dwelling Orientation

a.

Small Lot Homes abuiling a nght-of-way, inciuding & public street; walk sirest,
public stainavays (“right-of-way™) or private strest shall orient the primarny entnyway
(“front door™) toward the right-cf-way or, where there is a physical site constraint,
shall provide a clearly identifiable pedestrian eniry 1o the site from the right-of-
way.

Small Lot Homes located in the interior of the subdivision shall orient the primary
entryway toward and be visicle from a pedestrian pathway that is connected 1o

the right-ofway.

Small Lot Homes that abut an aliey shall orient the primary eninyway toward the
alley, or shall be connected to a pedestrian pathway that leads dirsctly 1o a
right-of-way.

2. Prmary Entryways
a. All 5mall Lot Homes shall have a primary entryway. All primary entryways shall

provide the address.-orf uml idemification, omamental low-level lighting 1o
fluminate the entry area, and a landing area.

b. Al primary entryways shall incorporate at least four of the following elements:

O L The emtryway chall be recessed at least 2 feet from the building
fagade to create a covered porch or landing area.

X i. The doorway shall be recessed at lsast 3 inches from the building
fagade.
X iil. The entryway shall be designed with an overhead projection of at

least © inches such a5 an awning or ofher architectural design
features =0 as to distinguish the front door from the rest of the
building fagade, uniezs prohibited by LAMC Section 12.22 C.20.

X iv. Theentryway shall be clearty marked with a side e window panel,
adjacent window, or a door with a window:.

X v. The entryway snhall be raised of sunken at least one stair step from
the pedestrian pathway.

O vi. The entryway landing area shall be enhanced With unigue paving
maieria, texiure, patiem, or color that is differeniiaied from the
pedestrian pathway.
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SMALL LOT DESIGN STANDARDS

ILLUSTRATED GUIDE FOR SMALL LOT DESIGN STANDARDS

CHECKLIST (continued)

3. Primary Entryways Between Small Lot Homes
a Smal Lot Homes shall provide at least an 8-foot separaiion between the face

of a primary entryway of a Small Lot Home and the adjacent buiding wall of a
neighiboring Smalt Lot Home. The separation may Include projections as listed
in 2.biil above, but be clear to sky for a minimum of 7 feet. The separation shall
be mensured along the portion of the pedesirian pathway that provides access

to the entnyway.

4. Fagade Articulation

a: Fagades facing a right-of-way, the project perimeter, and all portions of exterior
building elevations located greater than 7 fest from an adjgcent Small Lot
Home, shall be treated with an equal level of detail and arficulation, and shall
incorporate all of the foflowing fagade articulation technigues:

X

Change in exterior building materials to include at least two high-
quality building fagade materials thai accentuate of commespond to
variations in building masging. Building materialz may include, but
are not limited to: wood, glass, brick, metal spandrel, cement baard
siding, or tile,

Forticos, awnings, temaces, balconies, eyebrows. or trsllises of at
lgast § inches in depth that provide variations in the building plane.
Window treatments that are extruded or recessed from the building
facades a minimum of 3 inches. Windows or doors that are flush with
the piane of the building {rather than extruded or recassad at least 3
inchies) will not qualify as facade articulation,

E A break in the fagade plane of a minimum of & inches in depth that
is applied to-at lsast 10 vertical feet of the facade.
B Cther additional architectural enfancemenis o the fioor of the

primary entrance and below, 2o as to create a human scale to the
building: Examples include handraits, fixed pianters, and omamental

detailz, such as lighting, molding, or ties.
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SMALL LOT DESIGN STANDARDS
ILLUSTRATED GUIDE FOR SMALL LOT DESIGN STANDARDS

CHECKLIST (continued)

B. Varied Roofling

a.

For any Small Lot Home fagade fronting a right-of-way excesding two stories
in height, the roofine shall be articulated by incorporating two of the following:
O i Aroofwith a sliope egual 1o or greater than 2 inches to 12 inches,
including but not imited fo a sloped or curved roofline at the top of
the dwelling.
An open deck with a minimum of 6 feel in depth and B feat in width,
ii. A fiat roof with a minimum of 2 feet verlical height difference for a
minimum of 10 horizontal fest along the rocfine of each building
fagade.
X iv. A breakin fagade plane of a minimum of 6 inches in depth that is
camied up 1o the rocfiine.
X w. Any form of roofine modulation such az a step back, an outdoor
siairwell, or & comer balcony,

(R

&. Roof Decks

B

All reof decks along the project perimeter and abuiting residential uses shall be
stepped back a minimum of & fest from the roof edge, so that they are oriented
away from and screened to prevent drect views of abutling residential
neighbors. Roof decks facing a right-of-way are not reguired o be Sepped
back.

T E.ufici'tng Massin-g Waration

a

Small Lot Homes shall be grouped into clusters to avoid long spans of bullding
wall. Clusters of Small Lot Homes shall be no more than six Small Lot Homes in
a singke continuous row or 180 linear feet, whichaver iz smaller. Clusters of Small
Lot Homes shall be separated with a bullding gap of a minimum of & fest In width,
which shall be treated with’ a combination of landscaping, open space, and
common walkways or dhiveways.

Small Lot Homes in a singie row shall provide a latsral shift or break in the fagade
of a minimum of & inches for every three Small Lot Homes or 90 linear feet,
whichewer is smalier.

Small Lot Homes shall be unique in design =0 that there is variety between Small
Lot Homes within a subdivision: For a 5mall Lot Subdivision containing more than
s Small Lot Homes in a single row, there shall be at least two vanations in
building design, such as changes in dwelling orieniation, primany entryways,
fenestration patiem, fagade articulation, or vared roofine as prescribed in
Subssctions 1-5. For a 5mall Lot Subdidsion of 20 or more Small Lot Homas,
thera shall be at l=ast three variations in building design as stated above.
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CHECKLIST (continued)

B. PEDESTRIAN CONMECTIVITY AND ACCESS

1. Pedestrian Pathways

a.

Pedestrian pathwayz of 2 minimum width of 3 feet shall be provided from the right-
of-way to all primary entryways and commen areas, sUch as commen open Space

areas, guest parking, mallboxes, and centralized trash enclosures.

A pedectrian pathway located within or paraliel to a Common Access Driveway

shall be constructed and/or treated with a change of materials, finizhes, pattern,
or paving that distinguizhes the pathway from vehicular traffic.

Small Lot Subdivisions of 20 or mors Small Lot Homes shall provide pedestrian
and bicydle access to sumounding neighlborhood rights-of-way,

2. Fences/Walls

a:

Fences or walls abuting the street or common open space areas shall be
cecorative, including but not limeted to latticework, omamental fences, screen
walis, hedges or dense shrnabse or trees. Solid masonry walls along the right-of-
way are not permitted.

Fences orwalls abutiing the right-of-way and within the yard shall provids a point
of entry Inte sach ot abutting the fght-of-way.

C. LANDSCAPING

1. Landscaping, Common Open Space Areas, and Amenities

a: Al setback and open arsas not used for buildings, parking areas, driveway,

o

pedestrian pathways, utifties, and common open space areas shall be
attractively landscaped and maintalned.

Reguired Common Open Space Arsas must

X | Be open to the sky and have no structures that project into the
COMMon open space area, except as provided in Section 12.22 C.20
(o).

X . Be located at grade level, contiguous or connected, and readily
accessible 1o all residents of the site.

X ji. Have a minimurn anea of 300 =q. ft. with no horzontal dimension less

tham 15 fest when measured perpendicular from any point on each
of the boundaries of the open space area Driveways, parking
spaces, or pedestrian pathways cannot be counted toward the open
Space reguirsment.
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SMALL LOT DESIGN STANDARDS

ILLUSTRATED GUIDE FOR SMALL LOT DESIGN STANDARDS

CHECKLIST (continued)

.

The combination of required Common Open Spacs Areas chall be multi-
functional and designed to accommodate a range of passive, active, or social
uses, with enhancements such as lbndscaping, activity lawns, swimming pools,
spas, picnic tables, benches, children's play areas, ball courts, barbecue areas,
sitfing areas, decoraiive bike racks, and/or dog washing stafions. Common
open space areas may include enhanced side yards and rear yards that meet
the minimum area and dimansion reguiremeant above.

Al yards of a subdivision abutting the right-cf-way shall be improved with
landscaping (combination of groundcover, shrubs, and trees) and amenities.
Amenities may include: decorafive fencing, uncovered patios, enhanced
pedestrian pathways, garden walls, 2eating arsas, and/or decorative bike racks:

. MIEXED USE SMALL LOTS

Small Lot Subdivisions may provide Small Lot Homes that contain commercial usss at
the ground floor ("Mixed Use Small Lot Homes™). Mixed Use Small Lots must comply
with al! ether applicable regulations govemning the site with regards 1o parking, signage,
access, and FAR Imitations in the LAMC. The following Design Standards shall be
required for any Mixed Use Small Lot Home in addition > the other Design Standards
contained in this document.

1. Building Orientation and Entry

Mixed Uss Small Lot Homes shall be first locaied along the perimeter of the
supdivision abutting the right-ofway.

A Mixed Usze Small Lot Home shall provide a separate ground floor entrance to
the commercial uge, or an identifiable by that serves botn the residential and
commercial uses. The commercial enfrance shall be directly accessible from
the right-of-way and cpen during the nommal business hours posted by the
olsiness.

2. Building Design
a A Mixed Use Small Lot Home shall be designed with an identifiable ground fioor

D

commercial component.

Store entrances shall be recessed, not flusn, with the edge of the building
facade to articulate the storefront and provide shefter for persons enterning and
exiting.

The ground fioor commercial use shall be visually separated from upper
rasidential floors, with a fagade treatment such as an awning, framing, setback,
oroverhang of at leact 18 inches in depth, so as to distinguish the commercial
base of the building.
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Council and Public Services Division
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OFFICIAL ACTION OF THE LOS ANGELES CITY COUNCIL

Council File No.:
Council Meeting Date:
Agenda Item No.:
Agenda Description:

Council Action:

Council Vote:

YES Blumenfield
YES Cedillo
ABSENT Koretz

YES Martinez
YES Raman

\ettyd o LD

HOLLY L. WOLCOTT
CITY CLERK

Adopted Report(s)Title

20-0603-S1
May 19, 2021

CATEGORICAL EXEMPTION and PLANNING AND LAND USE
MANAGEMENT COMMITTEE REPORT relative to a California Environmental
Quality Act (CEQA) Appeal filed for the properties located at 5806-5812 West
Lexington Avenue.

PLANNING AND LAND USE MANAGEMENT COMMITTEE REPORT
ADOPTED FORTHWITH

YES Bonin YES Buscaino

YES de Ledn YES Harris-Dawson
YES Krekorian YES Lee

YES O'Farrell YES Price

YES Ridley-Thomas YES Rodriguez

Report from Planning and Land Use Management Committee_05-04-21

AN EQUAL EMPLOYMENT OPPORTUNITY — AFFIRMATIVE ACTION EMPLOYER



File No. 20-0603-S1

CATEGORICAL EXEMPTION and PLANNING AND LAND USE MANAGEMENT (PLUM)
COMMITTEE REPORT relative to a California Environmental Quality Act (CEQA) Appeal
filed for the properties located at 5806-5812 West Lexington Avenue.

Recommendations for Council action:

1.

FIND, that based on the whole of the administrative record, that the Project is
exempt from the CEQA pursuant to CEQA Guidelines, Section 15332, Class 32,
and there is no substantial evidence demonstrating that any exceptions contained
in Section 15300.2 of the CEQA Guidelines regarding location, cumulative
impacts, significant effects based on unusual circumstances, scenic highways,
hazardous waste sites, or historical resources apply.

. ADOPT the FINDINGS of the Los Angeles City Planning Commission (LACPC) as

the Findings of Council.

RESOLVE TO DENY THE APPEAL filed by Doug Haines, on behalf of La Mirada
Avenue Neighborhood Association and Concerned Neighbors of Lexington
Avenue (Representative: Robert Silverstein, The Silverstein Law Firm), and
THEREBY SUSTAIN the determination of the LACPC in approving a Categorical
Exemption from CEQA for the construction of a Transit Oriented Communities 17-
unit multi-family project, with two units reserved for Extremely Low Income
Households; the Lexington Il Project involves the demolition of two existing single-
family structures with associated accessory structures, and the construction, use
and maintenance of the five-story, 56-foot tall, 17-unit, multi-family dwelling; the
building will be constructed with four residential levels over one at-grade parking
level, and will provide a total of 17 automobile parking spaces; for the properties
located at 5806-5812 West Lexington Avenue.

Applicant: Daniel Pourbaba, 5806 Lexington, LLC

Representative: Erika Diaz, Woods, Diaz Group, LLC

Related Case No. DIR-2019-7067-TOC-1A

Environmental No. ENV-2019-5389-CE-1A

Fiscal Impact Statement: None submitted by the LACPC. Neither the City Administrative

Officer nor the Chief Legislative Analyst has completed a financial analysis of this report.

Community Impact Statement: None submitted.

Summary:
At a regular meeting held on May 4, 2021, the PLUM Committee considered a report from

the LACPC and a CEQA appeal for the properties located at 5806-5812 West Lexington
Avenue. Department of City Planning staff provided an overview of the matter. A



Representative of Council District 13 provided comments in support of denying the
appeal. After an opportunity for public comment, and presentations from the Applicant’s
Representative and Appellant, the Committee recommended to deny the appeal and
sustain the LACPC’s determination in approving the Categorical Exemption for the
project. This matter is now submitted to the Council for consideration.

Respectfully Submitted,

PLANNING AND LAND USE MANAGEMENT COMMITTEE

MEMBER VOTE

HARRIS-DAWSON: YES

CEDILLO: YES

BLUMENFIELD: YES

RIDLEY-THOMAS: YES

LEE: ABSENT
AXB

20-0603-S1_rpt_PLUM_05-04-21
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AJAY RELAN

December 7, 2020

Los Angeles City Council

c/o Office of the City Clerk
City Hall, Room 395

Los Angeles, California 90012

Attention: PLUM Committee
Dear Honorable Members:

CEQA APPEALS FOR A PROPOSED PROJECT AT 5806-5812 WEST LEXINGTON AVENUE
AND 5817-5823 WEST LEXINGTON AVENUE; CASE NO. ENV-2019-5389-CE; CF 20-0603-
S1

At its meeting of April 23, 2020, the City Planning Commission (CPC) denied an appeal of
a project (DIR-2019-5388-DB) comprised of the demolition of the two (2) existing duplexes and
the construction, use and maintenance of a five-story, 56-foot tall, 21-unit multi-family dwelling.
The building will be constructed with four (4) residential levels over one (1) at-grade parking
level. The project will provide a total of 29 automobile parking spaces and includes grading
resulting in the export of 800 cubic yards of soil located at 5817-5823 West Lexington
Avenue. The CPC also determined that the project is exempt from the California
Environmental Quality Act (CEQA) pursuant to CEQA Guidelines, Section 15332. The
justification and notice of exemption provided for this project also includes the project for a
nearby project (DIR-2019-7067-TOC) located at 5806-5812 West Lexington Avenue. This
nearby project consists of the demolition of two (2) existing single-family structures with
associated accessory structures and the construction, use and maintenance of a five-story,
56-foot tall, 17-unit, multi-family dwelling. The building will be constructed with four (4)
residential levels over one (1) at-grade parking level. The project will provide a total of 17
automobile parking spaces. The CEQA exemption under Case No. ENV-2019-5389-CE
analyzed both projects which result in 38 dwelling units across two project sites.

CEQA Guidelines Section 15332

One of the conditions for a Class 32 categorical exemption is that the project is consistent with
the applicable general plan designation and all applicable general plan policies as well as
applicable zoning designation and regulations.

The project is located within the Hollywood Community Plan and Hollywood Redevelopment Plan
area and zoned R3-1 with a corresponding designation for Medium Residential land uses. The



PLUM Committee
CF 20-0603-S1
Page 2

project is consistent with the applicable general plan land use designation and all applicable
general plan policies as well as with the applicable zoning designation and regulations.

CEQA Guidelines Section 15300.2

The appellant identifies 48 projects within East Hollywood that have been approved or proposed
over the last two (2) years and argues that the City has failed to consider the cumulative impacts
of all 48 projects. Each are under different phases of their own project milestones and at various
locations with some being farther than a mile a way from the subject property. The addition of the
subject project will not result in any cumulative environmental impact. No projects identified
among the 48 are within 500 feet of the project site. Four (4) projects among the 48 are within
1,000 feet of the project and are either under construction or have completed construction and
thus the project will not result in cumulative environmental impacts.

The appellant contends that the density proposed is inconsistent with the R3 Zone and
limitation of the Hollywood Redevelopment Plan. Furthermore, the units should be in fact
be considered as Flexible Units resulting in a total of 94 units.

Concerning the project at 5817-5823 West Lexington Avenue, the subject site is 15,000 square
feet. Based on the minimum lot area per dwelling unit of 800 square feet, the project's base
density is calculated to be 19 units. By setting aside 2 units for Very Low Income Households, the
project is entitled to at least a 25% density bonus, or 24 units. The project proposes a total of 21
units. Therefore the project complies with the R3 Zone and Affordable Housing Incentives —
Density Bonus provisions. Furthermore, the provisions of the City Density Bonus ordinance were
enacted pursuant to the State Density Bonus program; the Community Redevelopment Agency’s
density bonus limitations are not applicable.

Concerning the project at 5806-5812 West Lexington Avenue, the R3 zone limits density to one
unit per 800 square feet of lot area. With a lot area of 15,000 square feet , the project would be
limited to 19 units. However, as the property is located within the Hollywood Redevelopment Plan
or HRP, the property is limited to the density limitations of the HRP which is 40 units per gross
acre. Therefore, based on a lot area of .41 acres, the project is limited to 17 units.

Concerning the issue with Flexible Units, the projects are for a 21-unit and 17-unit apartment
building, respectively. All units are designed with one entrance and not in such a way that would
allow them to be easily divided into or used as separate units.

Sincerely,

VINCENT P. BERTONI, AICP
Director of Planning

Alexander Truong

Alex Truong
City Planning Associate

VPB:at



Connect

. Create
@ Collaborate Armando Bencomo <armando.bencomo@lacity.org>

Re: Public Comment Response to Applicant Letter of May 3, 2021 in Support of CEQA
Exemption - Reasons Why Developer's Arguments are Incorrect - Council File Nos. 20-0603-S1

and 20-0603

1 message

Noel Weiss <noelweiss@ca.rr.com> Tue, May 4, 2021 at 1:08 PM
To: clerk.plumcommittee@Iacity.org, Armando.Bencomo@lacity.org

Armando:

Please for the record, post this email to Council File Nos. 20-0603 and 20-0603-S1.

This is in response to the comments of the Developer's Attorney in his letter to PLUM dated May 3, 2021.

CPC Approval — September 17, 2020 — 5806-5817 Lexington —The approval says “17 DWELLING UNITS”

Los ANGELES CITY PLANNING COMMISSION
200 Morth Spring Streat, Room 272, Los Angeles, California, 90012-4801, (213) §78-1200
www, planning lacity org

LETTER OF DETERMINATION
22
MAILING DATE: SEP g
Case No. DIR-2019-T067-TOC-1A Council District: 13 - O Fasrell
CEQA: ENV-2019-5388-CE
Plan Area; Hollywood
Project Sie: 5806 - 5812 Wes! Leninglon Avanue

3. Approved, pursuant lo Section 12.22 A.31 of the Los Angeles Municipal Code, a Transit
Oriented Communities (TOC) Affordable Housing Incentive Program for a Tier 2 project with
a total of 17 dwelling units, including two units reserved for Extremely Low Income (ELI)
Household occupancy for a period of 55 years, along with the following three Additional
Incentives:
Yet the Project Conditions reference for 17 “residential units”. .. . See how they play with language! There is no such thing as a "Residential
Unit"defined in the Zoning Law (LAMC Section 12.03), the TOC Law (Measure JJJ - LAMC 12.21A(31)), or the TOC Guidelines. "Residential Unit" is
defined in the City's implementation of the State Density Bonus law (LAMC Section 12.22(A)(25)(b).. That definition includes a circumstance where
the residential unit configuration includes “guest rooms." So by using the term "residential units" outside of the context of the intended use, the project
"description” for CEQA purposes is rendered purposely vague. This is another reason why neither project is entitled to a CEQA exemption.

So is the project a “17 Residential Unit” development — or a 17 Unit Apartment Project. The use of the term “Residential Unit” is
misleading, it is purposefully ambiguous, it is legally irrelevant, and it is wrong because it does not describe adequately or legally the
nature of the proposed “use”.

CONDITIONS OF APPROVAL

2. Base Incentives.

a. Residential Density. The project shall be limited to a maximum density of 17 residential
units, including On-site Restricted Affordable Units,

There is no category of use under the zoning law defined or identified as "residential units" or a "residential unit". This is purposely ambiguous and
designed to hide the intended "Apartment House" use.

Meanwhile, “project” is described in TOC Referral Form as “17-Unit Apartment”. . .




Il Project Information !ihppii:am is requesting additional inr.an-tl\l]ugj.-To be completed by applicant J

What is lacking here is an analysis of the proposed “USE”. . . . Which is as an “Apartment Hotel”. . .See Definition Below.
.. It speaks in terms of "use" not just "design".

The applicants talk about “design”. Actual “use” under the definitions counts equally as well.

The applicant does not deny that:

1.  Use of term “Unit” is generic and meaningless;

2. The developer intends a co-living format — A business model where beds and rooms are to be rented out individually and exclusively
in a “rent-by-the-bed” configuration where the renter has exclusive use of the bedroom and bed as his residence with co-equal use of
the kitchen, living room, and other common-area facilities. . .That exclusive use — rent-by-the bed operational model creates an
“Apartment Hotel” as used (forgetting the design). . . Nothing in the conditions prohibits this use. . . If they wanted 17 apartments, then
they have to use them as Apartments. . That is not their intent. . and this fact is not disputed anywhere by applicant. .

3. Noris it disputed that if it is used as a hotel, such use is a prohibited use under the zoning. . .

4.  So if the developer wants the CEQA exemption, they have to promise to use these “units” as “apartments” and not as “guest rooms”
located within each individual “apartment”. . Something they are not willing to do and cannot do because their Wall Street investors and
benefactors would go crazy. Use as an “Apartment Hotel” is the very reason they over-paid for these properties. . .Planning and the City
should insist upon it. . Otherwise the system is being perverted and "gamed". . . by "designing" projects as "apartments" and then using
the "apartments" as "Apartment Hotels". . . The developer does not deny this is its intent.

5. The developer's counsel does not deny the legal impact of the Chun vs. Del Cid case (2019) 34 Cal. App. 5t 806 where the court
held renters of beds and bedrooms (exclusively) in a single-family home were protected by the rent control law because those individual
beds and bedrooms, rented exclusively to tenants as their prime residence constituted “guest rooms” under the zoning law (LAMC
Section 12.03). . .because the occupants/bed-renters did not have co-equal rights to the use of the other bedrooms rented out exclusively
to the other tenants in the house.

6.  Relying on the “design” as controlling the outcome is legally incorrect because the definitions of “guest room” and “apartment” speak
not just to “design”, but to intended and actual “use”. . . and if this developer gets a Certificate of Occupancy for “apartments”, and uses
them as “guest rooms” as per the Del Cid decision, then their Certificate of Occupancy will be rendered void and they will have to pay
relocation to the tenants they have to evict. . . . to comply with the zoning law. This is reckless and it is stupid. . It is what bankrupted the
developer of the Sunset/Gordon project. . . The only question is whether these developers think they can pull this scam off with whatever
City Hall connections they possess. . . . They are not going to rent these ‘units’ as individual “apartments”. . Who rents 5-6 bedroom
traditional “apartments”, as apartments anymore? It is just too expensive. . . The cost for a one-bedroom apt. approaches $2,000. . Making
the cost of a 5-6 bedroom apartment $4K-$5K per month. . By renting “by the bed” at $1500 per month, they can get $7500-$9000 per
month per “apartment”. . . .

7.  All for a measly 2 very low affordable units. . . .. By the way, the term “units” is not defined in the TOC guidelines either. . So by
approving this project under TOC guidelines, you are violating the zoning law. . So no CEQA exemption is available on that basis either
because the TOC guidelines, as applied here, violate the zoning law. . and Planning, via guidelines,_cannot amend the zoning_laws. .
Only the City Council can do that. . and the City Council has not done that. None of this is disputed by the developer's counsel.

Here are the definitions of “Apartment”. . . “Apartment House”. . . . “Apartment Hotel". . . “Dwelling Unit” and “Guest House” under the
Zoning Code (LAMC Section 12.03):



LAMC SECTION 12.03 (Definitions)
APARTMENT. Same as dwelling unit. (Added by Ord. No. 107,884, Eff. 9/23/56.)

APARTMENT HOTEL. A residential building designed or used for both fwe or more

dwelling units and six or more guest rooms or suifes of rooms. (Amended by Ord. No.
107,884,
EII. 9/23/56.)

APARTMENT HOUSE. A residential building designed ar used for three or more dwelling
units or a combination of three or more dwelling units and not more than five guest reoms or
suites of rooms. (Amended by Ord. No. 107,884, EfI. 9/23/56.)

DWELLING UNIT. A group of twe or more roems, one of which is a kitchen, designed for
occupancy by ene family for living and sleeping purposes. (Amended by Ord. No. 107,884,
Eff. 9/23/56.)

GUEST ROOM. Any habitable room except a kitchen, designed ar used for occupancy by one
or more persons and nof in a dwelling unif. (Added by Ord. No. 107,884, Eff. 9/23/56.)

[JSEC. 12.22. EXCEPTIONS.

25. Affordable Housing Incentives - Density Bonus. (Amended by Ord. No.
179,681, Eff. 4/15/08.)

(a) Purpose. The purpose of this subdivision is to establish procedures for
implementing State Density Bonus requirements, as set forth in California Government
Code Sections 65915-65918, and to increase the production of affordable housing,
consistent with City policies.

(b) Definitions. Notwithstanding any provision of this Code to the contrary, the
following definitions shall apply to this subdivision:

Residential Unit - @ dwelling unit or joint living and work quarters; a mobilehome, as
defined in California Health and Safety Code Section 18008; a mobile home lot in a
mobilehome park, as defined in California Health and Safety Code Section 18214; or a
Guest Room or Efficiency Dwelling Unit in a Residential Hotel.

Here is the relevant quote from the Del Cid case referenced above at page 817 where the key factor the Court notes in
whether the rented room in the house is a “guest room” is the factor of “exclusive occupancy” by the tenant/renter to the
exclusion of all others renting or occupying the home:

riven this undisputed evidence, we conclude that the Property as currently configured and
sccupied does nof qualify for the exemption for a "Dwelling, one-family"': within the plain
meaning of relevant definitions of section 12.63, it is not a "detached dwelling containing enly
one dwelling wnit." That is, it is not a single "group of two or more rooms, one of which is a




kitchen, designed for eccupancy by one family for living and sleeping purposes.” (§ 12.03,
italics added.) The term "family" is defined as "[o/ne or more persons living together in a
dwelling unit," meaning that they must live together in the group of two or more rooms, one of
which is a kitchen, that forms the dwelling unit. (Ibid.) Moreover, besides living in that group

of rooms, those persons alse must have "common access to, and common use of all Em

kitchen. and eating areas within" that group of rooms. (fbid., italics added.) Thus, to be designed
for occupancy by one family, the group of nine bedrooms, at least two bathrooms, and the

kitchen contained in the Property must be designed to give the tenants common access to and use

of not simply the kitchen, but also all living areas. Here, the fenants do not have common
access fo and use of all living areas that form the purported dwelling unit, because (as the trial

court found) the tenant of each of the four bedrooms being rented has exclusive use of and

access fo that room. Thus, the tenants do not comprise one family within the meaning of section
12.03, and the Property (whatever its original design) no longer has a design for occupancy by
one family, and is not occupied by one family.

With Lexington 1, the language is equally as purposefully ambiguous. . . . The talk in terms of a "multi-family "dwelling". . .with 21 "units". . Again,
type of "unit" is not spelled out. . and "unit" is not a legally defined term. This misdescription of the intended use of the project means that the CEQA
protocol has been misused and misapplied. No CEQA exemption for either project is permissible or lawful. For this reason, the appeals to the CEQA
exemption in both projects must be granted.

Here is 5817-5823 (Lexington 1):

NOTE: THE “PROJECT” IS DESCRIBED AS A “21-UNIT MULTI-FAMILY DWELLING” - This description is purposely vague and therefore
inaccurate because the developer intends on using the project as an "Apartment Hotel" containing 78 "guest rooms"and 4 "apartments".

=

The Director’s Determination approved “21 Dwelling_Units”. . .Meaning the use is limited to an "apartment™ use. . . The developer intends on renting
each bedroom out separately and exclusively to individual tenants. . This is the definition of a "guest room". . . . So the approval does not match the
intended "use" and there is no express limitation on the proposed "use". . . This is error. . The applicant's lawyer in his letter does not deny the fact that
the developer intends to "rent-by-the-bed". . Such a use is inconsistent with the zoning; the TOC guidelines cannot lawfully operate to amend the zoning
code to permit such a use in an R-3 zone. . . Because the project, in its design and intended "use" is misdescribed, or inaccurately described, the is no
factual or legal basis for granting a CEQA "in-fill" exemption.

Here are the conditions of approval. . .Back to "dwelling units" limited to 21.. . .The proposed use where 78 beds are going to be individually rented out
exclusively to non-family individuals or groups as their primary residence is inconsistent with this grant. . . If the developer wants a CEQA exemption,
the developer has to agree that the proposed "use" will be as "apartments™ and not as an "Apartment Hotel". . . Something the developer cannot and will
not do because his Wall Street investors expect to make a killing gaming the system by pretending the "use" is as "apartments" when the real intended
use is as an "apartment hotel".

The developer's attorney speaks in terms of "design”, but never mentions "use" and does not dispute the Appellants’ contention that the real intention
here is to "rent-by-the-bed" and use the building as an "Apartment Hotel".

CONDITIONS OF APPROVAL

2. Residential Density. The project shall be limited to a maximum density of 21_dwelling
upits including Density Bonus Units.



1. PROJECT DESCRIPTION

A, i”if-s.-.':,r describe the entire project and any related entittements (e.g. Tentative Tract, Conditonal Use, Zone
Change, eic.). The description must include all phases and plans for future expansion

A 17-unit apariment, pursuant to TOC Guidelines, Tier 2 with Base incentives for FAR and reduced

parking, additional incentives to allow the height, rear yard setback reduction and 20% reduction

This is false. . . . The intended use is to rent out each bedroom separately and exclusively under a "co-living" business model where exclusive use of
bedrooms will be granted, along with non-exclusive use of the common areas (kitchen, living room, some bathrooms, etc.). While this is permissible in a
Commercial zone, and in an R-4 or R-5 zone, it is not permissible in an R-3 zone. The developer does not deny this. . .

The appropriate planning protocol is for the developer to procure a zoning change, coupled with an application for a conditional use permit.

Here is the relevant provision from LAMC Section 12.24. . . Note the reference to "Apartment Hotels" and where they are permitted.. .in "C" zones and
in "R-4"or "R-5" zones.

SEC. 12.24. CONDITIONAL USE PERMITS AND OTHER SIMILAR QUASI-JUDICIAL APPROVALS.

(Amended by Ord. No. 173,268, Eff. 7/1/00, Oper. 7/1/00.)

T. Vesting Conditional Use Applications.

3. Procedures.

(a) Filing and Processing an Application. A vesting_conditional use permit application shall be filed on the same
form and have the same contents, accompanying_data and reports and shall be processed in the same manner as set
forth in Subsections B through Q for a conditional use permit except as provided below. The application shall specify
that the case is for a vesting conditional use permit. If any rules, regulations or ordinances in force at the time of filing
require any additional approvals (such as a variance or coastal development permit), the complete application for these
additional approvals shall be filed prior to or simultaneously with the vesting conditional use permit to be processed
pursuant to Section 12.36. In all vesting conditional use permit cases, a site plan and a rendering of the architectural plan
of the building envelope shall be submitted with the application. The plans and renderings shall show the proposed
project’s height, design, size and square footage, number of units, the location of buildings, driveways, internal vehicular
circulation patterns, loading areas and docks, location of landscaped areas, walls and fences, pedestrian and vehicular
entrances, location of public rights-of-way and any other information deemed necessary by the Director of Planning.

(b) (Amended by Ord. No. 173,492, Eff. 10/10/00.) Vesting conditional use permits may be filed for the following
conditional uses under the authority of the City Planning Commission, Area Planning Commission, and Zoning



Administrator as described in Subsections U, V and W:

Hotels and apartment hotels, in the CR, C1, C1.5, C2, C4 and C5 Zones if within 500 feet of any A or R Zone or in the M1, M2, or M3
Zones when more than half of the lot is in a C Zone; hotels and motels in the R4 or R5 Zones

W. Authority of the Zoning Administrator for Conditional Uses/Initial Decision. The following uses and activities may
be permitted in any zone, unless restricted to certain zones or locations, if approved by the Zoning Administrator as the initial decision-
maker or the Area Planning Commission as the appellate body. The procedures for reviewing applications for these uses shall be those in
Subsections B through Q in addition to those set out below. (First Para. Amended by Ord. No. 173,992, Eff. 7/6/01.)

24. Hotels. (Amended by Ord. No. 185,931, Eff. 7/1/19.)

(a) Hotels (including motels), apartment hotels, or hostels in the CR, C1, C1.5, C2, C4, and C5 Zones when any portion of a structure
proposed to be used as a hotel (including a motel), apartment hotel, or hostel is located within 500 feet of any A or R Zone.

The proposed Lexington 1 and Lexington 2 projects, as contemplated in its use, are not CEQA Exempt.. . . . Nothing in the developer's presentation
supports a contrary conclusion because they do not deny what their intended use will be. . . as per their business model. . .

Lexington 1 - An residential building intended for use as 78 "guest rooms"and 4"apartments";
Lexington 2 - A residential building intended for use as 95 "guest rooms".

Noel Weiss
(310) 822-0239

Here is 5817-5823 (Lexington 1):

NOTE: THE “PROJECT” IS DESCRIBED AS A “21-UNIT MULTI-FAMILY DWELLING”

The proposed project includes the demolition of the two (2) existing single-family structures with
associated accessory structures and the construction, use and maintenance of a five-story, 56-
foot tall, 21-unit multi-family dwelling. The building will be constructed with four (4) residential
levels over one (1) at-grade parking level. The project will provide a total of 29 automobile
parking spaces.

The Director’s Determination approved “21 Dwelling_Units”. . .

CONDITIONS OF APPROVAL

2, Residential Density. The project shall be limited to a maximum density of 21_dwelling
upits jncluding Density Bonus Units.
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division
Central District, Stanley Mosk Courthouse, Department 54

21STCP00048 January 14, 2022
CONCERNED NEIGHBORS OF LEXINGTON AVENUE, A 9:00 AM
CALIFORNIA UNINCORPORATED ASSOCIATION vs CITY

OF LOS ANGELES, CHARTER CITY AND MUNICIPAL

CORPORATION, et al.

Judge: Honorable Maurice A. Leiter CSR: Pam Myers #12940
Judicial Assistant: M. Tran ERM: None

Courtroom Assistant: R. Manzo Deputy Sheriff: None

THE MOTION TO STRIKE IS DENIED.
RESPONDENTS AND REAL PARTIES IN INTEREST TO NOTICE.

If the parties wish to submit on the tentative, please email the courtroom at
SMCdept54@lacourt.org with notice to opposing counsel (or self-represented party) before 8:30
am on the day of the hearing.

The Court considers the moving papers, opposition and reply.
BACKGROUND

On January 11, 2021, Petitioner Concerned Neighbors of Lexington Avenue filed a Petition for
Writ of Mandate and Complaint for Declaratory Relief. On June 25, 2021, Petitioner filed the
operative First Amended Petition for Writ of Mandate and Complaint to Enjoin Public and
Private Nuisance, For Damages and Declaratory Relief.

The First Amended Petition alleges these causes of action: (1) Abuse of Discretion in Approving
CEQA Exemption; (2) Abuse of Discretion in Approving TOC Incentives for Lexington 2
Project; (3) Failure to Conduct Site Plan Review; (4) Processing of Building Permits Which
Allow for Misuse of Property in Violation of the City’s Zoning Laws; (5) Processing of TOC
Application Which Omits Consideration of Potential Guest Room Use Thus Allowing for Misuse
of Property in Violation of the City’s Zoning Laws; (6) Nuisance; (7) Writ of Mandate; (8)
Violation of the Brown Act; and (9) Declaratory Relief.

On December 17, 2021, Real Parties in Interest 5806 Lexington, LLC, 5817 Lexington, LLC,
and Daniel Pourbaba and Respondents City of Los Angeles, Los Angeles County City Council,
Los Angeles Department of Building and Safety filed a Joint Demurrer and Motion to Strike
First Amended Petition for Writ of Mandate and Complaint.

ANALYSIS
A demurrer to a complaint may be taken to the whole complaint or to any of the causes of action

in it. (Code Civ. Proc., § 430.50, subd. (a).) A demurrer challenges only the legal sufficiency of
the complaint, not the truth of its factual allegations or the plaintiff's ability to prove those

Minute Order Page 2 of 13



SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division
Central District, Stanley Mosk Courthouse, Department 54

21STCP00048 January 14, 2022
CONCERNED NEIGHBORS OF LEXINGTON AVENUE, A 9:00 AM
CALIFORNIA UNINCORPORATED ASSOCIATION vs CITY

OF LOS ANGELES, CHARTER CITY AND MUNICIPAL

CORPORATION, et al.

Judge: Honorable Maurice A. Leiter CSR: Pam Myers #12940
Judicial Assistant: M. Tran ERM: None

Courtroom Assistant: R. Manzo Deputy Sheriff: None

allegations. (Picton v. Anderson Union High Sch. Dist. (1996) 50 Cal.App.4th 726, 732.) The
court must treat as true the complaint's material factual allegations, but not contentions,
deductions or conclusions of fact or law. (Id., at pp. 732—-33.) The complaint is to be construed
liberally to determine whether a cause of action has been stated. (Id., at p. 733.)

A. Request for Judicial Notice

Respondents’ and Real Parties in Interests’ Request for Judicial Notice is GRANTED. (Evid.
Code, §§ 451, 452, 453.)

B. First Amended Petition for Writ of Mandate and Complaint

The First Amended Petition for Writ of Mandate and Complaint is based on Respondents’
approval of two development projects, “Lexington 1” and “Lexington 2”. (First Amended
Petition (“FAP”), 9 1.) The Lexington 1 Project concerns the development of a twenty-one-unit
apartment building, consisting of fourteen five-bedroom units, one four-bedroom unit, and two
two-bedroom units. (Id., § 1.C.(ii).) On September 11, 2019, Real Parties applied to Respondent
City of Los Angeles for a density land use entitlement to develop and construct the Lexington 1
Project. (Id., 9 18.) On March 10, 2020, Respondent Los Angeles Planning Department issued a
Director’s Determination granting Real Parties a CEQA categorical exemption and a density
bonus incentive allowing for an increase in height of the apartment building. (Ibid.) Petitioner
appealed Respondent’s approval of the Lexington 1 Project. (Ibid.) On April 23, 2020, the Los
Angeles City Planning Commission (the administrative body to whom Petitioner submitted the
abovementioned appeal) denied Petitioner’s appeal. (Ibid.)

The Lexington 2 Project concerns the development of a seventeen-unit apartment building which
consists of fourteen six-bedroom units, one five-bedroom unit, and two three-bedroom units. (Id.,
9 1.A.(i1).) On November 11, 2019, Real Parties in Interest applied to Respondent City of Los
Angeles for a density land use entitlement to develop and construct the Lexington 2 Project. (Id.,
94 20.) On July 23, 2020, Respondent Los Angeles Planning Department issued a Director’s
Determination granting Real Parties in Interest a CEQA categorial exemption. It also approved
the Project’s participation in the Transit Oriented Communities (TOC) Incentive Program,
including (a) categorizing the Project as “Tier 27, (b) designating two “units” for very low
income households for a period of fifty-five years, (c) permitting one additional story upon the
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division
Central District, Stanley Mosk Courthouse, Department 54
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apartment building, (d) permitting an open space, and (e) permitting a yard set-back. (Ibid.)
Petitioner appealed Respondent’s approval of the Lexington 2 Project. (Id., 4 21.) On September
17, 2020, the Los Angeles City Planning Commission denied Petitioner’s appeal.

The First Amended Petition and Complaint challenges the Los Angeles City Planning
Commission’s denial of Petitioner’s two appeals.

C. First Cause of Action: Abuse of Discretion in Approving CEQA Exemption
Respondents and Real Parties demur to Petitioner’s first cause of
action on the grounds that the cause of action fails to state facts sufficient to constitute

a cause of action. Respondents and Real Parties also move to strike paragraphs 28 and 29 of the
first cause of action on the ground that these allegations are barred by the applicable statute of
limitations.

The first cause of action seeks a writ of mandate directing Respondents to vacate and set aside
Respondents’ decision and approval of a CEQA exemption for the Lexington 1 and Lexington 2
Projects. (FAP, 49 31, Prayer 1.) Petitioner alleges that Respondents’ approval of a CEQA
exemption for the Lexington 1 and Lexington 2 Projects constitutes an abuse of discretion
because each Project violates applicable zoning laws and therefore could not be subject to a
CEQA exemption. (Id., 99 30, 31.) Petitioner also seeks a writ of mandate directing Respondents
to vacate and set aside Respondents’ decision and approval of the Lexington 1 and Lexington 2
Projects as approved because they violate the Hollywood Redevelopment Plan. (Id., 9 28-29.)

1. Statute of Limitations

Respondents and Real Parties move to strike paragraphs 28 and 29 of the First Amended Petition
and Complaint, arguing the contentions in those paragraphs are time-barred by the statute of
limitations in Government Code section 65009, subdivision (¢)(1)(E). (Gov. Code, § 65009,
subd. (c)(1)(E).)

Government Code section 65009 sets forth the applicable limitations period for filing and
serving a Petition seeking “[t]o attack, review, set aside, void, or annul any decision on the
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matters listed in Sections 65901 and 65903 [of the Government Code], or to determine the
reasonableness, legality, or validity of any condition attached to a variance, conditional use
permit, or any other permit.” (Gov. Code, § 65009, subd. (c)(1)(E).) Government Code section
65009, subdivision (c)(1) says that such an action must be commenced and served on the
legislative body “within 90 days after the legislative body’s decision.” (Id., § 65009, subd. (c)(1).

The first cause of action seeks in part to void and set aside Respondents’ approval of the
Lexington 1 and Lexington 2 Projects on the ground that each Project was approved in violation
of the Hollywood Redevelopment Plan. (FAP, 99 28-29.) The parties do not dispute that the
ninety-day statute of limitations period of Government Code section 65009 is applicable to these
administrative actions. The issue is whether Los Angeles Charter section 245 impacts when the
ninety-day statute of limitations period of Government Code section 65009 begins.

The Court finds that Los Angeles Charter section 245 applies and affects the start of the ninety-
day statute of limitations period of Government Code section 65009.

Los Angeles Charter section 245 states, “[a]ctions of the boards of commissioners shall become
final at the expiration of the next five meeting days of the [City] Council . . ..” (Los Angeles
Charter, section 245 [italics added].) Los Angeles Charter section 501 states, “[e]ach department
created in the Charter shall have a board of commissioners consisting of five commissioners,
unless some other number is provided in the Charter for a specific board.” (Id., section 501.) And
Los Angeles Charter section 551 specifies that, “[t]he Board of Commissioners of the City
Planning Department shall be known as the City Planning Commission and shall consist of nine
members.” (Id., section 551 [italics added].)

As noted above, the parties do not dispute that the ninety-day statute of limitations period in
Government Code section 65009 applies: Petitioner seeks “[t]o attack, review, set aside, void, or
annul" the decision of the Los Angeles City Planning Commission, an administrative appellate
body, to deny Petitioner’s appeal. (Gov. Code, §§ 65009, subd. (c)(1)(E), 65903.) According to
the plain language of Sections 245 and 551 of the Los Angeles Charter, the City Planning
Commission’s decision on Petitioner’s appeal is not “final” (and the statute of limitations of
Government Code section 65009 does not begin to run) until “the expiration of the next five
meeting days of the [City] Council.” (Los Angeles Charter, sections 245, 501, 551.)

Petitioner’s challenge to the Lexington 1 Project is time-barred by Government Code section
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65009 and Los Angeles Charter section 245. (Gov. Code, § 65009, subd. (¢)(1)(E); Los Angeles
Charter, section 245.) On April 28, 2020, the City Planning Commission denied Petitioner’s
appeal and challenge to Respondents’ approval of the Lexington 1 Project. (FAP, 4 6.) Under
Los Angeles Charter section 245, the decision of the City Planning Commission became final on
May 13, 2020, five City Council meeting days after the City Planning Commission’s decision.
(Los Angeles Charter, section 245.) The ninety-day statute of limitations period of Government
Code section 65009 began to run from this date of finality. (Ibid.) Ninety days after May 13,
2020 is August 11, 2020. Petitioner, then, was required to file and serve the Petition concerning
Lexington 1 no later than August 11, 2020. (Gov. Code, § 65009, subd. (¢)(1)(E); Los Angeles
Charter, section 245.) Petitioner did not file the Petition until January 11, 2021.

Petitioner’s challenge to the Lexington 2 Project, by contrast, was timely filed. (Gov. Code, §
65009, subd. (c)(1)(E); Los Angeles Charter, section 245.) On September 22, 2020, the City
Planning Commission denied Petitioner’s appeal and challenge to Respondents’ approval of the
Lexington 2 Project. (FAP, 9 1.A.(i), fn. 1.) Pursuant to Los Angeles Charter section 245, the
decision of the Los Angeles City Planning Commission became final on October 14, 2020, five
City Council meeting days after the City Planning Commission’s decision. (Los Angeles Charter,
section 245; FAP,  1.A.(1), fn. 1.) The ninety-day statute of limitations period of Government
Code section 65009 began to run from this date of finality. (Ibid.) Ninety days from October 14,
2020 is January 12, 2021. Petitioner was required to file and serve the present Petition
challenging the decision concerning Lexington 2 no later than January 12, 2021. (Gov. Code, §
65009, subd. (c)(1)(E); Los Angeles Charter, section 245.) Petitioner timely filed the Petition as
to Lexington 2 on January 11, 2021.

The paragraphs sought to be stricken (paragraphs 28 and 29 of the First Amended Petition)
include allegations concerning both the Lexington 1 and Lexington 2 Projects. As a result, even
though Petitioner’s challenge to the Lexington 1 Project is time-barred, the Court cannot strike
all or portions of these paragraphs because they include Petitioner’s timely allegations as to the
Lexington 2 Project.

Respondents’ and Real Parties in Interest’s Motion to Strike paragraphs 28 and 29 of Plaintiffs’
First Amended Petition and Complaint is DENIED.

2. Failure to State Sufficient Facts to Constitute a Cause of Action
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As noted, Petitioner alleges that Respondents’ approval of a CEQA exemption as to the
Lexington 1 and Lexington 2 Projects is an abuse of discretion because each Project is in
violation of the applicable zoning ordinance. Petitioner contends the Lexington 1 and Lexington
2 Projects constitute “Apartment Hotels” as defined in Los Angeles Municipal Code section
12.03. (FAP, 9 27.) Petitioner also states that the area in which the Lexington 1 and Lexington 2
Projects are to be constructed is in an “R3” (residential) zoning district, in which “Apartment
Hotels” are not permitted. (Ibid.) As a result, Respondents’ approval of a CEQA categorical
exemption for the Lexington 1 and Lexington 2 Projects must be an abuse of discretion because
“[t]he right to a CEQA categorical exemption assumes that the project . . . complies with the
City’s zoning laws.” (Id., 99 27, 30, 31.)

The Court finds that Petitioner has failed to state a cause of action.

Petitioner alleges that the parcels on which Lexington 1 and Lexington 2 are to be developed are
within a residential zoning district identified as “R3”. (FAP, 4 30.) Under Los Angeles Municipal
Code section 12.10, “Apartment Hotels” are not permitted in “R3” zoning districts. (FAP, 9 27;
Los Angeles Municipal Code, section 12.10, subd. (A).) By contrast, “Apartment Houses” are
permitted in “R3” zoning districts. (Los Angeles Municipal Code, section 12.10, subd. (A)(4).)

Los Angeles Municipal Code section 12.03 defines “Apartment Hotels™ as, “[a] residential
building designed or used for both two or more dwelling units and six or more guest rooms or
suites of rooms.” (Id., section 12.03 [“Definitions™].) A “Dwelling Unit” is “[a] group of two or
more rooms, one of which is a kitchen, designed for occupancy by one family for living and
sleeping purpose”. (Ibid.) A “Family” is defined as “[o]ne or more persons living together in a
dwelling unit, with common access to, and common use of all living, kitchen, and eating areas
within the dwelling unit. (Ibid.) “A “Guest Room” is “[a]ny habitable room except a kitchen,
designed or used for occupancy by one or more persons and not in a dwelling unit.” (Ibid.) A
“Suite” is “[a] group of habitable rooms designed as a unit, and occupied by only one family, but
not including a kitchen or other facilities for the preparation of food, with entrances and exits
which are common to all rooms comprising the suite.” (Ibid.) “Apartment Houses” are defined as
“[a] residential building designed or used for three or more dwelling units or a combination of
three or more dwelling units and not more than five guest rooms or suites of rooms.” (Ibid.)

Petitioner has not adequately alleged that Lexington 1 or Lexington 2 is an impermissible
“Apartment Hotel.” Petitioner claims that Lexington 1 is an apartment building made up of
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twenty-one separate residential units. (FAP, 9 1.C.(i1).) Each residential unit has a kitchen. (Ibid.)
Petitioner alleges that Lexington 2 is an apartment building similarly made up of seventeen
separate residential units. (Id., 9 1.A.(ii).) Based on Petitioner’s allegations, these Projects are not
“Apartment Hotels.” Neither Project includes “Guest Room[s]” because every bedroom is
located within a “Dwelling Unit”, an apartment unit which includes a kitchen and is designed for
occupancy by one or more persons. (Los Angeles Municipal Code, section 12.03.) Neither
Project includes “Suite[s]” because every apartment unit includes a kitchen. (Ibid.)

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s first cause of action is
SUSTAINED with leave to amend.

D. Second Cause of Action: Abuse of Discretion in Approving TOC Incentives

Respondents and Real Parties demur to Petitioner’s second cause of action on the grounds that
the cause of action is barred by the statute of limitations in Government Code section 65009,
subdivision (¢)(1)(E). (Gov. Code, § 65009, subd. (¢)(1)(E).)

The second cause of action seeks a writ of mandate voiding and setting aside Respondents’
approval of the Lexington 2 Project. (FAP, 9 36.) Petitioner contends that Respondents’ approval
of the Lexington 2 Project is an abuse of discretion because Respondents’ authorized incentives
for increased height, reduced open space, or reduced front, side or rear yards, are in excess of
what is permissible under Measure JJJ and the Los Angeles Charter. (Id., 9 35.)

As with Petitioner’s first cause of action, the second cause of action seeks “[t]o attack, review,
set aside, void, or annul" the decision of the City Planning Commission to deny Petitioner’s
appeal challenging the approval of the Lexington 2 Project. (Gov. Code, §§ 65009, subd.
(c)(1)(E), 65903.) As discussed in Section C.1., under Government Code section 65009 and Los
Angeles Charter section 245, Petitioner was required to file and serve the Petition as to
Lexington 2 no later than January 12, 2021. (Gov. Code, § 65009, subd. (c)(1)(E); Los Angeles
Charter, section 245.) Petitioner filed the Petition on January 11, 2021; it is timely.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s second cause of action is
OVERRULED.

E. Third Cause of Action: Failure to Conduct Site Plan Review

Minute Order Page 8 of 13



SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES
Civil Division
Central District, Stanley Mosk Courthouse, Department 54

21STCP00048 January 14, 2022
CONCERNED NEIGHBORS OF LEXINGTON AVENUE, A 9:00 AM
CALIFORNIA UNINCORPORATED ASSOCIATION vs CITY

OF LOS ANGELES, CHARTER CITY AND MUNICIPAL

CORPORATION, et al.

Judge: Honorable Maurice A. Leiter CSR: Pam Myers #12940
Judicial Assistant: M. Tran ERM: None

Courtroom Assistant: R. Manzo Deputy Sheriff: None

Respondents and Real Parties contend Petitioner’s third cause of action is barred by the statute of
limitations of Government Code section 65009, subdivision (c)(1)(E). (Gov. Code, § 65009,
subd. (c)(1)(E).) Respondents and Real Parties also contend Petitioner’s third cause of action
fails to state facts sufficient to constitute a cause of action.

The third cause of action contends that, under Los Angeles Municipal Code section 16.05, before
the issuance of a “grading permit, foundation permit, building permit, or use of land permit”, an
administrative site plan review must be undertaken for “any development project which creates,
or results in an increase of, 50 or more dwelling units or guest rooms, or a combination thereof”.
(FAP, § 39.) The third cause of action alleges that Lexington 1 and Lexington 2 include more
than 50 guest rooms—eighty-two guest rooms in Lexington 1 and ninety-five guest rooms in
Lexington 2— and Respondents failed to conduct an administrative site plan review before
approving either Project. (Id., 9 40.)

Petitioner also contends that Real Parties were required to complete a Transit Oriented
Communities (TOC) Referral Form for Lexington 2, which was to be reviewed by Respondents,
to determine whether the Project is subject to TOC entitlements. (FAP, q 41.) Petitioner contends
the Referral Form is vague, as it only requires applicants to specify the number of “units”
included within the Project (as opposed to “dwelling units”) and fails to specify the number of
“guest rooms” to be included in the Project. (Ibid.) Petitioner alleges that under the applicable
zoning ordinance "Apartment Hotels” are not permitted in “R3” (residential) zoning districts.
(FAP, § 15, fn. 3). The Lexington 2 Project is located is within an “R3” zoning district. (Id.,
41.) As a result, the Referral Form precludes Respondents from determining whether this is an
“Apartment Hotel” not permitted in “R3” zoning districts. (Id., 99 41-42.)

1. Statute of Limitations

As discussed above, under Government Code section 65009 and Los Angeles Charter section
245, Petitioner was required to file and serve the Petition challenging the Los Angeles City
Planning Commission’s decision with respect to the Lexington 2 Project no later than January
12, 2021. (Gov. Code, § 65009, subd. (c)(1)(E); Los Angeles Charter, section 245.) Petitioner
timely filed the present Petition on January 11, 2021.
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Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s third cause of action is
OVERRULED on statute of limitations grounds.

2. Failure to State Facts Sufficient to Constitute a Cause of Action

As noted, Petitioner’s third cause of action alleges that, because the Lexington 2 Project
constitutes an “Apartment Hotel”, Respondents were required to complete an administrative site
inspection pursuant to Los Angeles Municipal Code section 16.05. (FAP, 49 39-40.) Petitioner’s
third cause of action alleges that Respondents’ improperly approved the Lexington 2 Project
because the Project constituted an impermissible “Apartment Hotel”.

As discussed in Section C. 2., Petitioner has not adequately pleaded that the Lexington 2 Project
constitutes an impermissible “Apartment Hotel”. Respondents’ and Real Parties in Interest’s
Demurrer to Petitioner’s third cause of action is SUSTAINED with leave to amend on this
ground.

F. Fourth Cause of Action: Processing of Building Permits in Violation of Zoning Laws

Respondents and Real Parties argue Petitioner’s fourth cause of action is barred by the applicable
statute of limitations in Government Code section 65009, subdivision (c)(1)(E). (Gov. Code, §
65009, subd. (c)(1)(E).) Respondents and Real Parties also contend Petitioner’s fourth cause of
action fails to state facts sufficient to constitute a cause of action.

Petitioner’s fourth cause of action alleges that Respondent Department of Building & Safety’s
processing of grading and building permits for the Lexington 1 and Lexington 2 Projects was in
error because (1) an administrative site plan review has not taken place for either Project, and (2)
the processing of the permits would constitute a violation of the subject zoning ordinance, which
does not permit the development of “Apartment Hotels” in “R3” (residential) zoning districts.
(FAP, 9 45.)

1. Statute of Limitations

As discussed in Section C.1., under Government Code section 65009 and Los Angeles Charter
section 245, Petitioner was required to file and serve the present Petition challenging the Los
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Angeles City Planning Commission’s decision with respect to the Lexington 1 Project no later
than August 11, 2020, and the Lexington 2 Project no later than January 12, 2021. (Gov. Code, §
65009, subd. (c)(1)(E); Los Angeles Charter, section 245.) Petitioner filed the Petition on
January 11, 2021. Petitioner’s fourth cause of action challenging the approval of the Lexington 2
Project is timely, but Petitioner’s challenge to the approval of the Lexington 1 Project is
untimely.

To sustain a Demurrer to a cause of action, the Demurrer must dispose of the entire cause of
action. (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119 [“A
demurrer must dispose of an entire cause of action to be sustained.”].) The Court cannot sustain a
Demurrer to part of a cause of action, so the Demurrer to Petitioner’s fourth cause of action fails
on this ground.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s fourth cause of action is
OVERRULED on statute of limitations grounds.

2. Failure to State Facts Sufficient to Constitute a Cause of Action

As discussed in Section C. 2., Petitioner has not adequately alleged that the Lexington 1 and
Lexington 2 Projects constitute impermissible “Apartment Hotel[s]”. Petitioner has failed to

properly allege facts to support the fourth cause of action.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s fourth cause of action is
SUSTAINED with leave to amend on this ground.

G. Fifth Cause of Action: Improper Processing of TOC Application
Respondents and Real Parties in Interest argue Petitioner’s fifth cause of action is barred by the
applicable statute of limitations. Respondents and Real Parties also contend Petitioner’s fifth

cause of action fails to state facts sufficient to constitute a cause of action.

Similar to the third cause of action, the fifth cause of action alleges that the TOC Referral Form
employed with respect to the Lexington 2 Project is vague and improper, and allowed
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Respondents to approve Projects beyond what is permitted within “R3” (residential) zoning
districts. (FAP, 9 47.) By employing the TOC Referral Form, Petitioner contends that
Respondent Los Angeles Department of Planning has violated its mandatory duty to follow the
provisions of the City Charter. (Ibid.)

1. Statute of Limitations

As discussed in Section C.1., pursuant to Government Code section 65009 and Los Angeles
Charter section 245, Petitioner was required to file and serve the present Petition challenging the
City Planning Commission’s decision with respect to the Lexington 2 Project no later than
January 12, 2021. (Gov. Code, § 65009, subd. (c)(1)(E); Los Angeles Charter, section 245.)
Petitioner timely filed the present Petition on January 11, 2021.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s fifth cause of action is
OVERRULED on statute of limitations grounds.

2. Failure to State Facts Sufficient to Constitute a Cause of Action

Petitioner’s fifth cause of action alleges that the TOC Referral Form has permitted Respondents
to approve the Lexington 2 Project, although the Project constitutes an improper “Apartment
Hotel”. (FAP, 9 47.) As discussed in Section C. 2, Petitioner has not alleged that the Lexington 1
and Lexington 2 Projects constitute impermissible “Apartment Hotel[s]”. Petitioner has failed to
properly allege facts to support the fifth cause of action.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s fifth cause of action is
SUSTAINED with leave to amend on this ground.

H. Ninth Cause of Action: Declaratory Relief
Respondents and Real Parties argue that Petitioner’s ninth cause of action for declaratory relief
fails as a matter of law because Code of Civil Procedure section 1094.5 is the exclusive

mechanism to challenge an administrative decision made as a result of an administrative hearing.

Petitioner’s ninth cause of action asserts that Respondents unlawfully adopted
“recommendations” and “guidelines” of the Transit Oriented Communities (TOC) Affordable
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Housing Program, which allowed Respondents to permit “incentives” and “concession” beyond
those authorized by Measure JJJ for projects, including the Lexington 2 Project. (FAP, 44 2, 67.)
Petitioner alleges the “recommendations” and “guidelines” have not been formally adopted by
the City Council. (Ibid.) Petitioner seeks a declaration concerning: (1) the proper interpretation
of Measure JJJ, and (2) where the City Council failed to enact the “guidelines” or
“recommendations,” whether Respondents’ approval of the Lexington 2 Project was proper. (Id.,
9 Prayer 7.)

“Unless a party seeks a declaration [that] a statute or ordinance controlling development is
facially unconstitutional as applied to all property governed and not to a particular parcel of land,
an action for declaratory relief may not be had.” (City of Santee v. Superior Court (1991) 228
Cal.App.3d 713, 718-719.) An action for declaratory relief is not appropriate to review the
validity of an administrative decision. (Selby Realty Co. v. City of San Buenaventura (1973) 10
Ca.3d 110, 127.) “Rather, the proper method to challenge the validity of conditions imposed on a
building permit is administrative mandamus under Code of Civil Procedure section 1094.5.”
(City of Santee, supra, 228 Cal.App.3d at p. 718.)

The ninth cause of action is a facial challenge to Respondents’ “guidelines” and
“recommendations” in an attempt to invalidate the building and grading permits issued for the
construction and development of the Lexington 2 Project. (FAP, 99 2, 67.) Petitioner does not
allege the “guidelines” and “recommendations” are unconstitutional as applied to all property
governed, but rather contends each provision is improper as the authority employed to approve
Lexington 2. (Ibid.) As Petitioner seeks to challenge the validity of the “guidelines” and
“recommendations” as an avenue for voiding the decision of Respondents in approving the
Lexington 2 Project, the proper avenue for relief is administrative mandamus, not declaratory
relief.

Respondents’ and Real Parties in Interest’s Demurrer to Petitioner’s ninth cause of action is
SUSTAINED with leave to amend.

Real Party to give notice.
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY GAVIN NEWSOM, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF HOUSING POLICY DEVELOPMENT

2020 W. El Camino Avenue, Suite 500

Sacramento, CA 95833

(916) 263-2911/ FAX (916) 263-7453

www.hcd.ca.gov

September 15, 2020
MEMORANDUM FOR:  Planning Directors and Interested Parties
FROM: Megan Kirkeby, Deputy Director

SUBJECT: Housing Accou ility Act Technical Assistance
Advisory (Government Code Section 65589.5)

The Housing Accountability Act (HAA), Government Code section 65589.5, establishes
limitations to a local government’s ability to deny, reduce the density of, or make
infeasible housing development projects, emergency shelters, or farmworker housing
that are consistent with objective local development standards and contribute to
meeting housing need. The Legislature first enacted the HAA in 1982 and recently
amended the HAA to expand and strengthen its provisions as part of the overall
recognition of the critically low volumes of housing stock in California. In amending the
HAA, the Legislature made repeated findings that the lack of housing and the lack of
affordable housing, is a critical problem that threatens the economic, environmental,
and social quality of life in California. This Technical Assistance Advisory provides
guidance on implementation of the HAA, including the following amendments.

Chapter 368, Statutes of 2017 (Senate Bill 167), Chapter 373, Statutes of 2017
(Assembly Bill 678) - Strengthens the HAA by increasing the documentation necessary
and the standard of proof required for a local agency to legally defend its denial of low-
to-moderate-income housing development projects, and requiring courts to impose a
fine of $10,000 or more per unit on local agencies that fail to legally defend their
rejection of an affordable housing development project.

Chapter 378, Statutes of 2017 (Assembly Bill 1515) — Establishes a reasonable person
standard for determining conformance with local land use requirements.

Chapter 243, Statutes of 2018 (Assembly Bill 3194) -Expands the meaning of zoning
consistency to include projects that are consistent with general plan designations but
not zoning designation on a site if that zone is inconsistent with the general plan.

Chapter 654, Statutes of 2019 (Senate Bill 330) - Defined previously undefined terms
such as objective standards and complete application and set forth vesting rights for
projects that use a new pre-application process. Most of these provisions sunset on
January 1, 2025, unless extended by the Legislature and Governor.

If you have any questions, or would like additional information or technical assistance,
please contact the Division of Housing Policy Development at (916) 263-2911.
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What is the Housing Accountability Act?

The Housing Accountability Act (HAA) (Government Code Section 65589.5), establishes the
state’s overarching policy that a local government may not deny, reduce the density of, or make
infeasible housing development projects, emergency shelters, or farmworker housing that are
consistent with objective local development standards. Before doing any of those things, local
governments must make specified written findings based upon a preponderance of the
evidence that a specific, adverse health or safety impact exists. Legislative intent language
indicates that the conditions that would give rise to such a specific, adverse impact upon the
public health and safety would occur infrequently.

Subdivision (d) of the HAA describes requirements applicable to housing development projects
that include units affordable to very- low, low- and moderate-income households (including
transitional and supportive housing) as well as emergency shelters and farmworker housing.
Subdivision (j) describes requirements applicable to all housing development projects, including
both market-rate and affordable housing developments. Subdivisions (k), (I), and (m) expand
the potential consequences for violations of the HAA. In 2017, the Legislature also granted the
California Department of Housing and Community Development (HCD) authority to refer HAA
violations to the Office of the Attorney General in Government Code section 65585.

The HAA was originally enacted in 1982 to address local opposition to growth and change.
Communities resisted new housing, especially affordable housing, and, consequently, multiple
levels of discretionary review often prevented or delayed development. As a result, developers
had difficulty ascertaining the type, quantity, and location where development would be
approved. The HAA was intended to overcome the lack of certainty developers experienced by
limiting local governments’ ability to deny, make infeasible, or reduce the density of housing
development projects.

Recognizing that the HAA was falling short of its intended goal, in 2017, 2018, and again in
2019, the Legislature amended the HAA no less than seven times to expand and strengthen its
provisions. Key restrictions on local governments’ ability to take action against housing
development projects are set out in Government Code section 65589.5, subdivisions (d) and (j).
The law was amended by Chapter 368 Statutes of 2017 (Senate Bill 167), Chapter 373 Statutes
of 2017 (Assembly Bill 678) and Chapter 378 Statutes of 2017 (Assembly Bill 1515), as part of
the California 2017 Housing Package. The law was further amended by Chapter 243, Statutes
of 2018 (Assembly Bill 3194) and Chapter 654, Statutes of 2019 (Senate Bill 330).
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Why Do We Need the Housing Accountability Act?

The Housing Accountability Act has been in effect since 1982. Since that time, California’s
housing supply has not kept up with population and job growth, and the affordability crisis has
grown significantly due to an undersupply of housing, which compounds inequality and limits
economic and social mobility. Housing is a fundamental component of a healthy, equitable
community. Lack of adequate housing hurts millions of Californians, stifles economic
opportunities for workers and businesses, worsens poverty and homelessness, and undermines
the state’s environmental and climate goals and compounds the racial equity gaps faced by
many communities across the state.

The legislative intent of the HAA was to limit local governments’ ability to deny, make infeasible,
or reduce the density of housing development projects. After determining that implementation of
the HAA was not meeting the intent of the statute, the Legislature has amended the HAA to
expand its provisions, strengthening the law to meaningfully and effectively curb the capacity of
local governments to deny, reduce the density or render housing development projects
infeasible.

Legislative Housing Accountability Act Interpretation Guidance

“It is the policy of the state that this section (HAA) should be interpreted and implemented in a
manner to afford the fullest possible weight to the interest of, and the approval and provision of,
housing.” Government Code Section 65589.5 (a)(2)(L)

The following are findings and declarations found in the HAA pursuant to Government Code
sections 65589.5(a):

e The lack of housing, including emergency shelters, is a critical problem that threatens the
economic, environmental, and social quality of life in California.

e California housing has become the most expensive in the nation. The excessive cost of the
state’s housing supply is partially caused by activities and policies of many local
governments that limit the approval of housing, increase the cost of land for housing, and
require that high fees and exactions be paid by producers of housing.

e Among the consequences of those actions are discrimination against low-income and
minority households, lack of housing to support employment growth, imbalance in jobs and
housing, reduced mobility, urban sprawl, excessive commuting, and air quality deterioration.

e Many local governments do not give adequate attention to the economic, environmental,
and social costs of decisions that result in disapproval of housing development projects,
reduction in density of housing projects, and excessive standards for housing development
projects.

e California has a housing supply and affordability crisis of historic proportions. The
consequences of failing to effectively and aggressively confront this crisis are hurting
millions of Californians, robbing future generations of the chance to call California home,
stifing economic opportunities for workers and businesses, worsening poverty and
homelessness, and undermining the state’s environmental and climate objectives.
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e While the causes of this crisis are multiple and complex, the absence of meaningful and
effective policy reforms to significantly enhance the approval and supply of housing
affordable to Californians of all income levels is a key factor.

e The crisis has grown so acute in California that supply, demand, and affordability
fundamentals are characterized in the negative: underserved demands, constrained supply,
and protracted unaffordability.

e According to reports and data, California has accumulated an unmet housing backlog of
nearly 2,000,000 units and must provide for at least 180,000 new units annually to keep
pace with growth through 2025.

e California’s overall homeownership rate is at its lowest level since the 1940s. The state
ranks 49th out of the 50 states in homeownership rates as well as in the supply of housing
per capita. Only one-half of California’s households are able to afford the cost of housing in
their local regions.

e Lack of supply and rising costs are compounding inequality and limiting advancement
opportunities for many Californians.

e The majority of California renters, more than 3,000,000 households, pay more than 30
percent of their income toward rent and nearly one-third, more than 1,500,000 households,
pay more than 50 percent of their income toward rent.

e When Californians have access to safe and affordable housing, they have more money for
food and health care; they are less likely to become homeless and in need of government-
subsidized services; their children do better in school; and businesses have an easier time
recruiting and retaining employees.

¢ An additional consequence of the state’s cumulative housing shortage is a significant
increase in greenhouse gas emissions caused by the displacement and redirection of
populations to states with greater housing opportunities, particularly working- and middle-
class households. California’s cumulative housing shortfall therefore has not only national
but international environmental consequences.

e California’s housing picture has reached a crisis of historic proportions despite the fact that,
for decades, the Legislature has enacted numerous statutes intended to significantly
increase the approval, development, and affordability of housing for all income levels,
including this section.
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Housing Accountability Act Decision Matrix

This decision tree generally describes the components of the HAA. Both affordable and market-rate developments are protected by

components of the HAA. The statute contains detailed requirements that affect the applicability of the HAA to a specific housing

project based on its characteristics.

A) Does the project meet the definition of a housing development?

YES | | NO: HAA does not apply |

B

B) Are 20% of the total units affordable to very low- or low-income households, 100%
affordable to moderate or middle income households, or an emergency shelter?

YES, Subdivision (d) applies

Does one of the following findings apply?

(1) Housing element is in compliance, RHNA has been
met (permitted) or exceeded for all income categories
proposed for project.

(2) Project has a specific, adverse impact upon the
public health or safety, and there is no feasible method
to mitigate or avoid impact.

(3) Denial is required to comply with specific state or
federal law, and there is no feasible method to comply.

(4) The project is proposed on land zoned for agriculture
or inadequate water or sewer.

(5) The project is inconsistent with_both zoning and
general plan land use designation, and the project is not
proposed on a site identified in the housing element, and
there are sufficient sites to accommodate the RHNA or
zoning for emergency shelters.

| NO, Subdivision (j) applies
1

C) Is the project consistent with objective general plan,
zoning, subdivision, and design standards and criteria?

“YES

No_

Is there a specific, adverse
impact upon the public
health or safety? and

Is there no feasible method

to satisfactorily mitigate or
avoid the adverse impact?

Does the project meet general
plan standards but zoning is
inconsistent with general plan?

Yes T NO _
Make findingand | | Project cannot be denied |
move to C). w/o potential HAA
violation.
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Key Provisions of the Housing Accountability Act

Key Provisions of the Housing Accountability Act

The HAA sets out restrictions on local governments’ ability to take action against housing
development projects in Government Code section 65589.5, subdivisions (d) and (j).
Subdivision (d) describes requirements applicable to housing development projects that include
units affordable to very-low, low-, and moderate-income households (including transitional and
supportive housing) as well as emergency shelters and farmworker housing. Subdivision (j)
describes requirements applicable to all housing development projects, including both market-
rate and affordable housing developments’. In sum, the HAA significantly limits the ability of a
local government to deny an affordable or market-rate housing project that is consistent with
planning and zoning requirements. This table describes the various component parts of the
HAA for ease of reference.

Topic Subdivisions of Government
Code Section 65589.5

Declarations and legislative intent (a), (b), (c)

Provisions for housing affordable to very low, low-, or (d), (i)
moderate-income households, or an emergency shelter

Applicability of the statute to coastal zones, local laws, | (e), (f), (9)
and charter cities

Definitions (h)

Provisions relating to all housing developments ()

Consequences for violation

k), (I), (m), (n)

(
Vesting rights for pre-applications (SB 330) (0)

The following is an overview of key provisions of the HAA focusing on project qualifications,
applicability of local standards, provisions that relate to all housing projects, provisions that
relate just to housing affordable to lower- and moderate-income households and emergency
shelters, and consequences for violation of the HAA. Appendix A includes a list of definitions of
terms referenced throughout the HAA and Appendix B includes information related to the
Preliminary Application Process pursuant to Senate Bill 330.

Housing Development Project Qualifications

In order for a development to qualify for the protections under the HAA it must meet the
definition of a “housing development project”. Furthermore, for a project to qualify for the
affordable housing protections, it must also meet the definition of “Housing for very low-, low-,
or moderate-income households”.

" Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066, 1072-1073
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Housing Development Project Definition
Government Code, § 65589.5, subdivision (h)(2).

A “housing development project” means a use consisting of residential units only, mixed use
developments consisting of residential and non-residential uses with at least two-thirds of the
square footage designated for residential use, or transitional or supportive housing. Because
the term “units” is plural, a development must consist of more than one unit to qualify under the
HAA. The development can consist of attached or detached units and may occupy more than
one parcel, so long as the development is included in the same development application.

Housing for Very Low, Low-, or Moderate-Income Households
Government Code, § 65589.5, subdivision (h)(3).

In order to qualify as a housing development affordable to lower- or moderate- income
households, the project must meet one of the following two criteria:

e At least 20 percent of the total units shall be sold or rented to lower income households.
Lower-income households are those persons and families whose income does not exceed
that specified by Health and Safety Code, § 50079.5, 80 percent of area median income.

e 100 percent of the units shall be sold or rented to persons and families of moderate income,
or persons and families of middle income. Moderate-income households are those persons
and families whose incomes are 80 percent to 120 percent of area median income (Health
and Safety Code, § 50093.) Middle-income households are those persons and families
whose income does not exceed 150 percent of area median income (Gov. Code, § 65008
subd. (c).)

In addition, the rental or sales prices of that housing cannot exceed the following standards:

e Housing units targeted for lower income households shall be made available at a monthly
housing cost that does not exceed 30 percent of 60 percent of area median income with
adjustments for household size made in accordance with the adjustment factors on which
the lower income eligibility limits are based.

e Housing units targeted for persons and families of moderate income shall be made available
at a monthly housing cost that does not exceed 30 percent of 100 percent of area median
income with adjustments for household size made in accordance with the adjustment factors
on which the moderate-income eligibility limits are based.

Housing Developments Applying for the Streamlined Ministerial Approval Process
Pursuant to Government Code Section 65913.4.

To facilitate and expedite the construction of housing, Chapter 366, Statutes of 2017 (SB 35,
Wiener) established the availability of a Streamlined Ministerial Approval Process for
developments in localities that have not yet made sufficient progress towards their allocation of
the regional housing need (RHNA). Recent amendments to the law clarified that projects
utilizing the Streamlined Ministerial Approval Process qualify for the protections under the HAA
(Gov. Code, § 65913.4, subd. (g)(2).)
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Applicability of Local Standards

In addition to limiting the conditions for which a housing development project can be denied, the
HAA also sets parameters around aspects of the approval process. Specifically, it defines:

e The type of development standards, conditions, and policies with which a housing
development or emergency shelter can be required to comply

e Parameters for fees and exactions that can be imposed
e Standards that can be applied once an application is deemed complete

e Actions by a local government that would constitute a denial of a project or impose
development conditions

These requirements are intended to provide developers with greater transparency and clarity in
the entitlement process.

Objective Development Standards, Conditions, Policies, Fees, and Exactions
Government Code, § 65589.5, subdivision (f)

Local governments are not prohibited from requiring a housing development project or
emergency shelter to comply with objective, quantifiable, written development standards,
conditions, and policies (subject to the vesting provisions of the HAA and other applicable
laws). However, those standards, conditions, and policies must meet the following criteria:

e Be appropriate to, and consistent with, meeting the local government’s share of the RHNA
or meeting the local government’s need for emergency shelters as identified in the housing
element of the general plan.

e Be applied to facilitate and accommodate development at the density permitted on the site
and proposed by the development or to facilitate and accommodate the development of the
emergency shelter project.

e Meet the definition of “objective”. Objective standards are those that involve no personal or
subjective judgment by a public official and being uniformly verifiable by reference to an
external and uniform benchmark or criterion available and knowable by both the
development applicant or proponent and the public official.

The intent of these provisions of the HAA is that developers are given certainty in what
standards, conditions, and policies apply to their project and how those standards can be met.
Local governments that deny a project due to a failure to meet subjective standards (those
standards that are not objective as defined) could be in violation of the HAA. In addition,
objective standards that do apply should make it feasible for a developer to build to the density
allowed by the zoning and not constrain a local government’s ability to achieve its RHNA
housing targets.

Nothing in the statute generally prohibits a local government from imposing fees and other
exactions otherwise authorized by law that are essential to provide necessary public services
and facilities to the housing development project or emergency shelter. However, the HAA does
impose limitations on the fees and exactions that can be imposed on a specific housing
development project once a preliminary application is submitted (see Appendix C).
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Determination of Application Completeness
Government Code, § 65589.5, subdivisions (d)(5), (h)(5) and (9), and (j)(1).

The process of submitting an application for a housing development project can be iterative. For
example, applications that are missing information cannot be fully evaluated by a local
government for compliance with local objective standards. Therefore, an application is not
typically processed until it is “determined to be complete”. The HAA currently uses two terms
related to completeness, “deemed complete” and “determined to be complete.”

Deemed Complete: For the purposes of the HAA, until January 1, 2025, “deemed complete”
means the date on which a preliminary application was submitted under the provisions of
Government Code section 65941.1. Submittal of a preliminary application allows a developer to
provide a specific subset of information on the proposed housing development before providing
the full information required by the local government for a housing development application.
Submittal of this information allows a housing developer to “freeze” the applicable standards for
their project while they assemble the rest of the material necessary for a full application
submittal. This ensures development requirements do not change during this time, potentially
adding costs to a project. No affirmative determination by a local government regarding the
completeness of a preliminary application is required. (See Appendix C).

The term “deemed complete” triggers the “freeze date” for applicable development standards,
criteria, or condition that can be applied to a project. Changes to the zoning ordinance, general
plan land use designation, standards, and criteria, subdivision ordinance, and design review
standards, made subsequent to the date the housing development project preliminary
application was "deemed complete", cannot be applied to a housing development project or
used to disapprove or condition approval of the project.

However, if the developer does not submit a preliminary application, the standards that must be
applied are those that are in effect when the project is determined to be complete under the
Permit Streamlining Act (Gov. Code § 65943).

Determined to be complete: Until January 1, 2025, the full application is "determined to be
complete” when it is found to be complete under the Permit Streamlining Act (Gov. Code §
65943). This phrase triggers the timing provisions for the local government to provide written
documentation of inconsistency with any applicable plan, program, policy, ordinance, standard,
requirement, or other similar provision (see page 10 below for inconsistency determinations).

Completeness Determination of Development Application

Government Code section 65943 states that local governments have 30 days after an
application for a housing development project is submitted to inform the applicant whether or
not the application is complete. If the local government does not inform the applicant of any
deficiencies within that 30-day period, the application will be "deemed complete”, even if it is
deficient.

If the application is determined to be incomplete, the local government shall provide the
applicant with an exhaustive list of items that were not complete pursuant to the local
government’s submittal requirement checklist. Information not included in the initial list of
deficiencies in the application cannot be requested in subsequent reviews of the application.
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A development applicant who submitted a preliminary application has 90 days to complete the
application after receiving notice that the application is incomplete, or the preliminary
application will expire. Each time an applicant resubmits new information, a local government
has 30 calendar days to review the submittal materials and to identify deficiencies in the
application.

Please note, Government Code section 65943 is triggered by an application submitted with all
of the requirements on lists compiled by the local government and available when the
application was submitted that specifies in detail the information that will be required from any
applicant for a development project pursuant to Government Code section 65940. This is not
the “preliminary application” referenced in Government Code section 65941.1.

Triggers for a Disapproval of a Housing Development Project
Government Code, § 65589.5, subdivisions (h)(6)

The HAA does not prohibit a local government from exercising its authority to disapprove a
housing development project, but rather provides limitations and conditions for exercising that
authority. The HAA defines disapproval as when the local government takes one of the
following actions:

e Votes on a proposed housing development project application and the application is
disapproved. This includes denial of other required land use approvals or entitlements
necessary for the issuance of a building permit. Examples include, but are not limited to,
denial of the development application, tentative or final maps, use permits, or design review.
If the project is using the Streamlined Ministerial Approval Process, disapproval of the
application would trigger the provisions of the HAA.

e Fails to comply with decision time periods for approval or disapproval of a development
application?. Until 2025, the following timeframes apply:

0 90 days after certification of an environmental impact report (prepared pursuant to the
California Environmental Quality Act) by the lead agency for a housing development
project.

0 60 days after certification of an environmental impact report (prepared pursuant to the
California Environmental Quality Act) by the lead agency for a housing development
project where at least 49 percent of the units in the development project are affordable to
very low or low-income households?, and where rents for the lower income units are set
at an affordable rent* for at least 30 years and owner-occupied units are available at an
affordable housing cost®, among other conditions (see Gov Code § 65950).

60 days from the date of adoption by the lead agency of a negative declaration.

60 days from the determination by the lead agency that the project is exempt from the
California Environmental Quality Act.

2 Timeframes are pursuant to Government Code section 65950

3 As defined by Health and Safety Code sections 50105 and 50079.5
4 Pursuant to Section 50053 of the Health and Safety Code

5 Pursuant to Section 50052.5 of the Health and Safety Code
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Imposition of Development Conditions
Government Code, § 65589.5, subdivisions. (d), (h)(7), and (i)

Like the ability to deny a project, the HAA does not prohibit a local government from exercising
its authority to condition the approval of a project, but rather provides limitations and conditions
for the application of certain conditions. Specifically, the HAA limits the application of conditions
that lower the residential density of the project, and, for housing affordable to lower- and
moderate-income households and emergency shelters, conditions that would have a
substantial adverse impact on the viability or affordability of providing those units unless specific
findings are made and supported by a preponderance of the evidence in the record®.

For purposes of the HAA, “lower density” includes any conditions that have the same effect or
impact on the ability of the project to provide housing. This could include a condition that
directly lowers the overall number of units proposed (e.g., the development proposes 50 units,
but the local government approves only 45 units). It could also include indirect conditions that
result in a lower density (e.g., a development proposes 50 units at 800 square feet per unit but
the local government conditions the approval on the provision of 850 square feet per unit,
resulting in the project having to provide fewer units to accommodate the increase in square
footage). Another example would be a reduction in building height that would result in the
project being able to provide fewer units than originally proposed.

Local governments must also consider if imposed conditions of approval would have an
adverse effect on a project’s ability to provide housing for very low-, low-, or moderate-Income
households at the affordability levels proposed in the housing development project. This
includes provisions that would render the project for very low-, low-, or moderate-income
households infeasible or would have a substantial adverse effect on the viability or affordability
of the proposed housing. For example, project approval for an affordable housing development
might be conditioned on the need to use specific materials that significantly increase the cost of
the project. This additional cost could either render the project financially infeasible altogether
or require substantial changes to the affordability mix of the units where fewer very low-income
units could be provided. In these cases, it is possible that the conditions would violate the HAA.

Conditions that should be analyzed for their effect on density and project feasibility (for
affordable projects) include, but are not limited to, the following:

e Design changes
e Conditions that directly or indirectly lower density

e Reduction of the percentage of a lot that may be occupied by a building or structure under
the applicable planning and zoning.

6 See Page13 for more information on the preponderance of the evidence standard.
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Housing Accountability Act Provisions That Apply to All Housing Projects
The following provisions apply to all housing development projects regardless of affordability.

Determination of Consistency with Applicable Plans, Standards, or Other Similar
Provision Based on the Reasonable Person Standard
Government Code, § 65589.5, subdivision (f)(4)

A key component of the HAA is the determination as to whether or not the proposed housing
development project is consistent, compliant and in conformity with all applicable plans,
programs, policies, ordinances, standards, requirements, and other similar provisions.

Traditionally, this determination is made by local government, which is given significant
deference to interpret its own plans, programs, policies, ordinances, standards, requirements,
and other similar provisions. In most planning and zoning matters, courts traditionally uphold an
agency’s determination if there is “substantial evidence” to support that determination. If
substantial evidence supports the agency's decision, an agency can reach a conclusion that a
development project is inconsistent with applicable provisions, even if there is evidence to the
contrary.

Departing from these traditional rules, the HAA sets forth its own standard for determining
consistency with local government rules for housing development projects and emergency
shelters. A housing development project or emergency shelter is deemed consistent, compliant,
and in conformity with an applicable plan, program, policy, ordinance, standard, requirement, or
other similar provision if there is substantial evidence that could allow a reasonable person to
conclude that the housing development project or emergency shelter is consistent, compliant,
or in conformity with applicable standards and requirements. The intent of this provision is to
provide an objective standard and increase the likelihood of housing development projects
being found consistent, compliant and in conformity.

Applicability of Density Bonus Law
Government Code, § 65589.5, subdivision (j)(3)

The receipt of a density bonus pursuant to Density Bonus Law (Government Code § 65915)
does not constitute a valid basis on which to find a proposed housing development project is
inconsistent, not in compliance, or not in conformity, with an applicable plan, program, policy,
ordinance, standard, requirement, or other similar provision. Receipt of a density bonus can
include a bonus in number of units, incentives, concessions, or waivers to development
standards allowed under Density Bonus Law.’

General Plan and Zoning Consistency Standard
Government Code, § 65589.5, subdivision (j)(4)

For various reasons, there is at times inconsistency between standards in a general plan and
zoning standards. For example, a local government may have amended the general plan, but

7 Please note pursuant to Government Code § 65915, subd. (f) a receipt of a density bonus does not require an
increase in density. An applicant can elect to ask for just the concessions, incentives, and waivers that the project
qualifies for under State Density Bonus Law.

Housing Accountability Act Technical Assistance Advisory 1



Key Provisions of the Housing Accountability Act

has not yet amended all of its municipal ordinances to assure vertical consistency?®.
Recognizing this, the HAA clarifies that if the zoning standards and criteria are inconsistent with
applicable, objective general plan standards, but the development project is consistent with the
applicable objective general plan standards for the site, then the housing development project
cannot be found inconsistent with the standards and criteria of the zoning. Further, if such an
inconsistency exists, the local agency may not require rezoning prior to housing development
project approval.

However, the local agency may require the proposed housing development project to comply
with the objective standards and criteria contained elsewhere in the zoning code that are
consistent with the general plan designation. For example, if a site has a general plan land use
designation of high density residential, but the site is zoned industrial, then a local government
can require the project to comply with objective development standards in zoning districts that
are consistent with the high density residential designation, such as a multifamily high density
residential zone.

However, under the HAA, the standards and criteria determined to apply to the project must
facilitate and accommodate development at the density allowed the general plan on the project
site and as proposed by the housing development project.

Written Notification of Inconsistency
Government Code, § 65589.5, subdivision (j)(2)

If a local government considers a proposed housing development project to be inconsistent,
non-compliant, or not in conformity with any applicable plan, program, policy, ordinance,
standard, requirement, or other similar provision, the local government must provide written
notification and documentation of the inconsistency, noncompliance, or inconformity. This
requirement applies to all housing development projects, regardless of affordability level. The
documentation must:

¢ |dentify the specific provision or provisions and provide an explanation of the reason or
reasons why the local agency considers the housing development to be inconsistent, non-
compliant, or non-conformant with identified provisions.

e Be provided to the applicant within 30 days of a project application being deemed complete
for projects containing 150 or fewer housing units.

e Be provided to the applicant within 60 days of a project application being deemed complete
for projects containing over 150 units.

Consequence for Failure to Provide Written Documentation

If the local government fails to provide the written documentation within the required timeframe,
the housing development project is deemed consistent, compliant and in conformity with
applicable plans, programs, policies, ordinances, standards, requirements, or other similar
provisions.

8 Pursuant to Government Code § 65860, city and county, including a charter city, zoning ordinances must be
consistent with the adopted general plan. This is known as vertical consistency.
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Denial of a Housing Project that is Consistent with Applicable Plans, Standards, or Other
Similar Provisions Based on the Preponderance of the Evidence Standard
Government Code, § 65589.5, subdivision (j)(1)

When a proposed housing development project complies with applicable, objective general
plan, zoning, and subdivision standards and criteria, including design review standards, in
effect at the time that the application was deemed complete, but the local agency proposes to
disapprove the project or to impose a condition that the project be developed at a lower density,
the local agency shall base its decision regarding the proposed housing development project
upon written findings supported by a preponderance of the evidence on the record that both of
the following conditions exist:

e The housing development project would have a specific, adverse impact upon the public
health or safety unless the project is disapproved or approved upon the condition that the
project be developed at a lower density.

A “specific, adverse impact” means a significant, quantifiable, direct, and unavoidable
impact, based on objective, identified written public health or safety standards, policies, or
conditions as they existed on the date the application was deemed complete. Pursuant to
Government Code section 65589.5 (a)(3) it is the intent of the Legislature that the conditions
that would have a specific, adverse impact upon the public health and safety arise infrequently.

An example of a condition that does not constitute a specific, adverse impact would be criteria
that requires a project to conform with “neighborhood character”. Such a standard is not
quantifiable and therefore would not meet the conditions set forth under the HAA.

e There is no feasible method to satisfactorily mitigate or avoid the adverse impact, other than
the disapproval of the housing development project or the approval of the project upon the
condition that it be developed at a lower density. Feasible means capable of being
accomplished in a successful manner within a reasonable period of time, taking into account
economic, environmental, social, and technological factors.

Preponderance of the Evidence Standard

In most actions, a local government is tasked with making findings or determinations based on
“substantial evidence.” Under the substantial evidence standard, local government is merely
required to find reasonable, adequate evidence in support of their findings, even if the same or
even more evidence supports a finding to the contrary.

Findings or determinations based on a “preponderance of the evidence” standard require that
local governments weigh the evidence and conclude that the evidence on one side outweighs,
preponderates over, is more than the evidence on the other side, not necessarily in the number
or quantity, but in its convincing force upon those to whom it is addressed®. Evidence that is
substantial, but not a preponderance of the evidence, does not meet this standard.

® People v. Miller (1916) 171 Cal. 649, 652. Harris v. Oaks Shopping Center (1999) 70 Cal.App.4th 206, 209
(“Preponderance of the evidence’ means evidence that has more convincing force than that opposed to it.”).

Housing Accountability Act Technical Assistance Advisory 13




Key Provisions of the Housing Accountability Act

Provisions Related to Housing Affordable to Very Low-, Low-, or Moderate-Income
Household, Emergency Shelters, and Farmworker Housing

State Policy on Housing Project Approval

“It is the policy of the state that a local government not reject or make infeasible housing
development projects, including emergency shelters, that contribute to meeting the need
determined pursuant to this article (RHNA) without a thorough analysis of the economic, social,
and environmental effects of the action and without complying with subdivision (d)” Government
Code, § 65589.5, subdivision (b).

The HAA provides additional protections for projects that contain housing affordable to very
low-, low- or moderate-income households, including farmworker housing, or emergency
shelters. State policy prohibits local governments from rejecting or otherwise making infeasible
these types of housing development projects, including emergency shelters, without making
specific findings.

Denial or Conditioning of Housing Affordable to Very Low-, Low- or Moderate-Income
Households, Including Farmworker Housing, or Emergency Shelters
Government Code, § 65589.5, subdivision (d) and (i)

The HAA specifies findings that local governments must make, in addition to those in the
previous section, if they wish to deny a housing development affordable to very low-, low-, or
moderate-income housing (including farmworker housing) or emergency shelters. These
requirements also apply when a local government wishes to condition such a project in a way
that it would that render it infeasible or would have a substantial adverse effect on the viability
or affordability of a housing development project for very low-, low-, or moderate-income
households. In addition to the findings, described above, that apply to all housing development
projects, a local government must also make specific findings based upon the preponderance
of the evidence of one of the following:

(1) The local government has an adopted housing element in substantial compliance with
California’s Housing Element Law, contained in Article 10.6 of Government Code, and has
met or exceeded development of its share of the RHNA in all income categories proposed in
the housing development project. In the case of an emergency shelter, the local government
shall have met or exceeded the need for emergency shelters as identified in the housing
element. This requirement to meet or exceed its RHNA is in relationship to units built in the
local government, not zoning. A local government’s housing element Annual Progress
Report pursuant to Government Code section 65400 can be used to demonstrate progress
towards RHNA goals.

(2) The housing development project would have a specific, adverse impact upon public health
or safety and there is no feasible method to mitigate or avoid the impact without rendering
the housing development project unaffordable or financially infeasible. Specific to housing
development projects affordable to very low-, low-, or moderate-income housing (including
farmworker housing) or emergency shelters, specific, adverse impacts do not include
inconsistency with the zoning ordinance or general plan land use designation or eligibility to
claim a welfare exemption under subdivision (g) of Section 214 of the Revenue and
Taxation Code.

(3) Denial of the housing development project or the imposition of conditions is required to
comply with specific state or federal law, and there is no feasible method to comply without
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rendering the development unaffordable to low- and moderate-income households or
rendering the development of the emergency shelter financially infeasible.

(4) The housing development project is proposed on land zoned for agriculture or resource
preservation that is either: (a) surrounded on two sides by land being used for agriculture or
resource preservation; or (b) does not have adequate water or wastewater facilities to serve
the housing development project.

(5) The housing development project meets both the following conditions:

e Is inconsistent with both the local government’s zoning ordinance and the general plan land
use designation as specified in any element of the general plan as it existed on the date the
application was deemed complete. This means this finding cannot be used in situations
where the project is inconsistent with one (e.g., the general plan designation), but is
consistent with the other (e.g., zoning ordinance).

e The local government has an adopted housing element in substantial compliance with
housing element Law.

Finding (5) cannot be used when any of the following occur:

o The housing development project is proposed for a site identified as suitable or available
for very low-, low-, or moderate-income households within a housing element and the
project is consistent with the specified density identified in the housing element.

o The local government has failed to identify sufficient adequate sites in its inventory of
available sites to accommodate its RNHA, and the housing development project is
proposed on a site identified in any element of its general plan for residential use or in a
commercial zone where residential uses are permitted or conditionally permitted.

o The local government has failed to identify a zone(s) where emergency shelters are
allowed without a conditional use or other discretionary permit, or has identified such
zone(s) but has failed to demonstrate that they have sufficient capacity to accommodate
the need for emergency shelter(s), and the proposed emergency shelter is for a site
designated in any element of the general plan for industrial, commercial, or multifamily
residential uses.

Any of these findings must be based on a preponderance of the evidence. For details, see
“Preponderance of the evidence standard” on page 12 for further information.

Violations of Housing Accountability Act

The courts are the primary authority that enforces the HAA. Actions can be brought by eligible
plaintiffs and petitioners to the court for potential violations of the law. Similarly, HCD under
Government Code section 65585 (j), can find that a local government has taken an action in
violation of the HAA. In that case, after notifying a local government of the violation, HCD would
refer the violation to the Office of the Attorney General who could file a petition against a local
government in the Superior Court.
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Eligible Plaintiffs and Petitioners
Government Code, § 65589.5, subdivision (k)(1)(A) and (k)(2)

The applicant, a person eligible to apply for residency in the housing development project or
emergency shelter, or a housing organization may bring action to enforce the HAA. A housing
organization, however, may only file an action to challenge the disapproval of the housing
development project and must have filed written or oral comments with the local government
prior to its action on the housing development project.

“Housing organizations” means a trade or industry group engaged in the construction or
management of housing units or a nonprofit organization whose mission includes providing or
advocating for increased access to housing for low-income households. A housing organization
is entitled to reasonable attorney fees and costs when prevailing in an action. Labor unions,
building associations, multifamily apartment management companies, and legal aid societies
are examples of housing organizations.

Remedies
Government Code, § 65589.5, subdivision (k)(1)(A)

If the plaintiff or petitioner prevails, the court must issue an order compelling compliance with
the HAA within 60 days. The court’s order would at a minimum require the local agency to take
action on the housing development project or emergency shelter during that time period. The
court is further empowered to issue an order or judgment that actually directs the local
government to approve the housing development project or emergency shelter if the court finds
that the local agency acted in bad faith when it disapproved or conditionally approved the
housing development or emergency shelter in violation of the HAA. “Bad faith” includes, but is
not limited to, an action that is frivolous or otherwise entirely without merit.

If the plaintiff or petitioner prevails, the court shall award reasonable attorney fees and costs of
the suit to the plaintiff or petitioner for both affordable and market-rate housing development
projects,’® except in the “extraordinary circumstances” in which the court finds that awarding
fees would not further the purposes of the HAA.

Local Agency Appeal Bond
Government Code, § 65589.5, subdivision (m)

If the local agency appeals the judgment of the trial court, the local agency shall post a bond, in
an amount to be determined by the court, to the benefit of the plaintiff if the plaintiff is the
project applicant. In this provision, the Legislature has waived, to some degree, the immunity
from damages that normally extends to local agencies, recognizing that the project applicant
incurs costs due to the delay of its project when a local agency appeals. (Contrast Gov. Code, §
65589.5, subd. (m), with Code Civ. Proc., § 995.220, subd. (b) [local public entities do not have
to post bonds].)

10 / Honchariw v. County of Stanislaus (2013) 218 Cal.App.4th 1019, 1023—-1024, which ruled to the contrary, was
superseded by statutory changes in Senate Bill 167 (Stats. 2017, ch. 368, § 1), Assembly Bill 678 (Stats. 2017,
ch. 373, § 1), and Senate Bill 330 (Stats. 2019, ch. 654, § 3).
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Failure to Comply with Court Order
Government Code, § 65589.5, subdivision (k)(1)(B)(i), (k)(1)(C), and (l)

If the local government fails to comply with the order or judgment within 60 days of issuance,
the court must impose a fine on the local government. The minimum fine that may be imposed
is $10,000 per housing unit in the housing development project as proposed on the date the
application was deemed complete. Please note, the use of the term “deemed complete” in this
instance has the same meaning as “determined to be complete” as referenced on page 7. The
monies are to be deposited into the State’s Building Homes and Jobs fund or the Housing
Rehabilitation Loan fund. In calculating the amount of the fine in excess of the minimum, the
court is directed to consider the following factors:

e The local government’s progress in meeting its RHNA and any previous violations of the
HAA.

e Whether the local government acted in bad faith when it disapproved or conditionally
approved the housing development or emergency shelter in violation of the HAA. If the court
finds that the local government acted in bad faith, the total amount of the fine must be
multiplied by five.

The court may issue further orders as provided by law to ensure that the purposes and policies
of this section are fulfilled, including, but not limited to, an order to vacate the decision of the
local agency and an order to approve the housing development project.

Court-lImposed Fines

Court-imposed fines begin at $10,000 per housing unit and could be much higher. If the court
determines the local government acted in bad faith, the fine is multiplied by five. This equates to
a minimum fine of $50,000 per unit.

Bad faith includes, but is not limited to, an action that is frivolous or otherwise entirely without
merit. For example, in a recent Los Altos Superior Court order, the court issued an order
directing the local agency to approve the housing development project and found that the local
agency acted in bad faith when it disapproved the housing development because its denial was
entirely without merit. The city’s denial letter did not reflect that the city made a benign error in
the course of attempting, in good faith, to follow the law by explaining to the developer how the
project conflicted with objective standards that existed at the time of application; instead, the
city denied the application with a facially deficient letter, employed strained interpretations of
statute and local standards, and adopted a resolution enumerating insufficient reasons for its
denial''. Bad faith can be demonstrated through both substantive decisions and procedural
actions. In the Los Altos case, the court found that demanding an administrative appeal with
less than a days’ notice revealed bad faith. Repeated, undue delay may likewise reveal bad
faith.

" Order Granting Consolidated Petitions for Writ of Mandate, 40 Main Street Offices, LLC v. City of Los Altos et al.
(Santa Clara Superior Court Case No. 19CV349845, April 27, 2020), p. 38
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APPENDIX A: Frequently Asked Questions

What types of housing development project applications are subject to the Housing
Accountability Act (HAA)?

The HAA applies to both market rate and affordable housing development projects. (Honchariw
v. County of Stanislaus (2011) 200 Cal.App.4th 1066, 1073.) It applies to housing development
projects that consist of residential units and mixed-use developments when two-thirds or more
of the square footage is designated for residential use. It also applies to transitional housing,
supportive housing, farmworker housing, and emergency shelters. (Gov. Code, § 65589.5,
subds. (d) and (h)(2).)

Does the Housing Accountability Act apply to charter cities?
Yes, the HAA applies to charter cities (Gov. Code, § 65589.5, subd. (g).)

Does the Housing Accountability Act apply to housing development projects in coastal
zones?

Yes. However, local governments must still comply with the California Coastal Act of 1976
(Division 20 (commencing with Section 30000) of the Public Resources Code) (Gov. Code, §
65589.5, subd. (e).)

Are housing developments still subject to the California Environmental Quality Act
(CEQA) if they qualify for the protections under the Housing Accountability Act?

Yes. Jurisdictions are still required to comply with CEQA (Division 13 (commencing with Section
21000) of the Public Resources Code) as applicable to the project. (Gov. Code, § 65589.5,
subd. (e).)

Does the California Department of Housing and Community Development have
enforcement authority for the Housing Accountability Act?

Yes. HCD has authority to find that a local government’s actions do not substantially comply
with the HAA (Gov. Code, § 65585, subd. (j)(1).) In such a case, HCD may notify the California
State Attorney General’s Office that a local government has taken action in violation of the
HAA.

If approval of a housing development project triggers the No-Net Loss Law, may a local
government disapprove the project?

No. Triggering a required action under the No-Net Loss Law is not a valid basis to disapprove a
housing development project. (Gov. Code, § 65863, subd. (c)(2).) The only valid reasons for
disapproving a housing development project are defined in the HAA under subdivisions (d) and
(j)- Subdivision (j) contains requirements that apply to all housing development projects;
subdivision (d) contains additional requirements for housing development projects for very low-,
low- or moderate-income households or emergency shelters.

Does the Housing Accountability Act apply to a residential development project on an
historic property?

Yes. The HAA does not limit the applicability of its provisions based on individual site
characteristics or criteria. The local government may apply objective, quantifiable, written
development standards, conditions, and policies related to historic preservation to the housing
development project, so long as they were in effect when the application was deemed
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complete’. The standards should be appropriate to, and consistent with, meeting the local
government’s regional housing need and facilitate development at the permitted density. (Gov.
Code, § 65589.5, subd. (f)(1).) However, it should be noted that compliance with historic
preservation laws may otherwise constrain the approval of a housing development.

Under the Housing Accountability Act, is the retail/commercial component of a mixed-
use project subject to review when the housing component must be approved?

Yes. The local government may apply objective, quantifiable, written development standards,
conditions and policies to the entirety of the mixed-use project, so long as they were in effect
when the application was deemed complete. (Gov. Code, § 65589.5, subd. (f)(1).)

Does the Housing Accountability Act apply to subdivision maps and other discretionary
land use applications?

Yes. The HAA applies to denials of subdivision maps and other discretionary land use
approvals or entitlements necessary for the issuance of a building permit (Gov. Code, §
65589.5, subd (h)(6).)

Does the Housing Accountability Act apply to applications for individual single-family
residences or individual Accessory Dwelling Units (ADUs)?

No. A “housing development project” means a use consisting of residential units only, mixed
use developments consisting of residential and non-residential uses with at least two-thirds of
the square footage designated for residential use, or transitional or supportive housing.
Because the term “units” is plural, a development has to consist of more than one unit to qualify
under the HAA (Gov. Code, § 65589.5, subd. (h)(2).).

Does the Housing Accountability Act apply to an application that includes both a single-
family residence and an Accessory Dwelling Unit?

Yes. Since an application for both a single-family residence and an ADU includes more than
one residential unit, the HAA applies (Gov. Code, § 65589.5, subd. (h)(2).)

Does the Housing Accountability Act apply to an application for a duplex?

Yes. Since an application for a duplex includes more than one residential unit, the HAA applies.
(Gov. Code, § 65589.5, subd. (h)(2).)

Does the Housing Accountability Act apply to market-rate housing developments?

Yes. Market-rate housing developments are subject to the HAA (Gov. Code, § 65589.5, subd.
(h)(2).) In Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066, the court found the
definition of “housing development project” was not limited to projects involving affordable
housing and extended to market-rate projects. Market-rate housing development projects are
subject to the requirements of paragraph (j) (Gov. Code, § 65589.5, subd. (j).)

2 For purposes of determination of whether a site is historic, “deemed complete” is used with reference to
Government Code §65940. See Government Code § 65913.10.
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Under the Housing Accountability Act, if a housing development project is consistent
with local planning rules, can it be denied or conditioned on a density reduction?

Yes. However, a local government may deny a housing development that is consistent with
local planning rules, or condition it on reduction in density, only under very specific
circumstances. (Gov. Code, § 65589.5, subds. (j)(1)(A), (B).) The local government must make
written findings based on a preponderance of the evidence that both:

(1) The housing development project would have a specific, adverse impact upon public
health or safety unless disapproved or approved at a lower density; and

(2) There is no feasible method to satisfactorily mitigate or avoid the impact.

(See definition of and specific requirements for finding of “specific, adverse impact” discussed
below.)

Under the Housing Accountability Act, can a housing development project affordable to
very low-, low-, or moderate-income households (including farmworker housing) or
emergency shelter that is inconsistent with local planning requirements be denied or
conditioned in a manner that renders it infeasible for the use proposed?

Yes, but only under specific circumstances. The local government must make written findings
based on a preponderance of the evidence as to specific criteria. However, inconsistency with
zoning does not justify denial or conditioning if the project is consistent with the general plan.
(See Page 11 for more details). See also Gov. Code, § 65589.5, subds. (d)(1)-(5).)

Is there a definition for “specific, adverse impact” upon public health and safety?

Yes. The HAA provides that a “specific, adverse impact” means a significant, quantifiable,
direct, and unavoidable impact, based on objective, identified written public health or safety
standards, policies, or conditions as they existed on the date the application was deemed
complete. Inconsistency with the zoning ordinance or general plan land use designation is not
such a specific, adverse impact upon the public health or safety. (Gov. Code, § 65589.5, subds.

(d)(2) and (j)(1)(A).)

The HAA considers that such impacts would be rare: “It is the intent of the Legislature that the
conditions that would have a specific, adverse impact upon the public health and safety, as
described in paragraph (2) of subdivision (d) and paragraph (1) of subdivision (j), arise
infrequently.” (Gov. Code, § 65589.5, subd. (a)(3).)
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Area median income means area median income as periodically established by the HCD
pursuant to Section 50093 of the Health and Safety Code. The developer shall provide
sufficient legal commitments to ensure continued availability of units for very low or low-income
households in accordance with the provisions of this subdivision for 30 years. (Gov. Code, §
65589.5, subd. (h)(4).)

Bad faith includes, but is not limited to, an action that is frivolous or otherwise entirely without
merit. (Gov. Code, § 65589.5, subd. (I).) This definition arises in the context of the action a local
government takes when it disapproved or conditionally approved the housing development or
emergency shelter in violation of the HAA.

Deemed complete means that the applicant has submitted a preliminary application pursuant
to Government Code section 65941.1 (Gov. Code, § 65589.5, subd. (h)(5).) However, in
Government Code section 65589.5(k)(1)(B)(i) deemed complete has the same meaning as
“‘Determined to be Complete”.

Determined to be complete means that the applicant has submitted a complete application
pursuant to Government Code section 65943 (Gov. Code, § 65589.5, subd. (h)(9).)

Disapprove the housing development project means a local government either votes on a
proposed housing development project application and the application is disapproved, including
any required land use approvals or entitlements necessary for the issuance of a building permit,
or fails to comply with specified timeframes in the Permit Streamlining Act. (Gov. Code, §
65589.5, subd. (h)(5).)

Farmworker housing means housing in which at least 50 percent of the units are available to,
and occupied by, farmworkers and their households.

Feasible means capable of being accomplished in a successful manner within a reasonable
period of time, taking into account economic, environmental, social, and technological factors.
(Gov. Code, § 65589.5, subd. (h)(1).)

Housing development project means a use consisting of any of the following: (1)
development projects with only residential units, (2) mixed-use developments consisting of
residential and non-residential uses with at least two-thirds of the square footage designated for
residential use, (3) transitional or supportive housing.

Housing organization means a trade or industry group whose local members are primarily
engaged in the construction or management of housing units or a nonprofit organization whose
mission includes providing or advocating for increased access to housing for low-income
households and have filed written or oral comments with the local agency prior to action on the
housing development project. (Gov. Code, § 65589.5, subd. (k)(2).) This definition is relevant to
the individuals or entities that have standing to bring an HAA enforcement action against a local
agency.

Housing for very low-, low-, or moderate-income households means that either:

e Atleast 20 percent of the total units shall be sold or rented to lower income households, as
defined in Section 50079.5 of the Health and Safety Code, or
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e One hundred (100) percent of the units shall be sold or rented to persons and families of
moderate income as defined in Section 50093 of the Health and Safety Code, or persons
and families of middle income, as defined in Section 65008 of this code.

Housing units targeted for lower income households shall be made available at a monthly
housing cost that does not exceed 30 percent of 60 percent of area median income with
adjustments for household size made in accordance with the adjustment factors on which the
lower income eligibility limits are based. Housing units targeted for persons and families of
moderate income shall be made available at a monthly housing cost that does not exceed 30
percent of 100 percent of area median income with adjustments for household size made in
accordance with the adjustment factors on which the moderate-income eligibility limits are
based. (Gov. Code, § 65589.5, subd. (h)(3).)

Lower density (as used in the sense of “to lower density”) means a reduction in the units built
per acre. It includes conditions that directly lower density and conditions that effectively do so
via indirect means. (Gov. Code, § 65589.5, subd. (h)(7).)

Mixed use means a development consisting of residential and non-residential uses with at least
two-thirds of the square footage designated for residential use. (Gov. Code, § 65589.5, subd.

(h)(2)(B).)

Objective means involving no personal or subjective judgment by a public official and being
uniformly verifiable by reference to an external and uniform benchmark or criterion available
and knowable by both the development applicant or proponent and the public official. (Gov.
Code, § 65589.5, subd. (h)(2)(B).)

Regional housing needs allocation (RHNA) means the share of the regional housing needs
assigned to each jurisdiction by income category pursuant to Government Code section 65584
though 65584.6.

Specific adverse impact means a significant, quantifiable, direct, and unavoidable impact,
based on objective, identified written public health or safety standards, policies, or conditions as
they existed on the date the application was deemed complete. Inconsistency with the zoning
ordinance or general plan land use designation shall not constitute a specific, adverse impact
upon the public health or safety. (Gov. Code, § 65589.5, subds. (d)(2), (j)(1)(A).) This definition
is relevant to the written findings that a local agency must make when it disapproves or imposes
conditions on a housing development project or an emergency shelter that conforms with all
objective standards. It is the express intent of the Legislature that the conditions that would give
rise to a specific, adverse impact upon the public health and safety occur infrequently. (Gov.
Code, § 65589.5, subd. (a)(3).)
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The Housing Crisis Act of 2019 (Chapter 654, Statutes of 2019 (SB 330)) strengthens
protections for housing development projects under the Housing Accountability Act (HAA),
Planning and Zoning Law, and the Permit Streamlining Act. The provisions set forth under SB
330 sunset in 2025.

Among other provisions, to increase transparency and certainty early in the development
application process, SB 330 allows a housing developer the option of submitting a “preliminary
application” for any housing development project. Submittal of a preliminary application allows a
developer to provide a specific subset of information on the proposed housing development
before providing the complete information required by the local government. Upon submittal of
an application and a payment of the permit processing fee, a housing developer is allowed to
“freeze” the applicable standards to their project early while they assemble the rest of the
material necessary for a full application submittal. This ensures development requirements do
not change during this time, adding costs to a project due to potential redesigns due to
changing local standards.

Benefits of a Preliminary Application
Government Code, § 65589.5, subdivision (0)

The primary benefit of a preliminary application is that a housing development project is subject
only to the ordinances, policies, standard, or any other measure (standards) adopted and in
effect when a preliminary application was submitted. “Ordinances, policies, and standards”
includes general plan, community plan, specific plan, zoning, design review standards and
criteria, subdivision standards and criteria, and any other rules, regulations, requirements, and
policies of a local agency, as defined in Section 66000, including those relating to development
impact fees, capacity or connection fees or charges, permit or processing fees, and other
exactions.

However, there are some circumstances where the housing development project can be
subjected to a standard beyond those in effect when a preliminary application is filed:

e In the case of a fee, charge, or other monetary exaction, an increase resulting from an
automatic annual adjustment based on an independently published cost index that is
referenced in the ordinance or resolution establishing the fee or other monetary exaction.

e A preponderance of the evidence in the record establishes that the standard is necessary to
mitigate or avoid a specific, adverse impact upon the public health or safety, and there is no
feasible alternative method to satisfactorily mitigate or avoid the adverse impact.

e The standard is necessary to avoid or substantially lessen an impact of the project under the
California Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code).

e The housing development project has not commenced construction within two and a-half
years following the date that the project received final approval. “Final approval” means that
the housing development project has received all necessary approvals to be eligible to apply
for, and obtain, a building permit or permits and either of the following is met:

0 The expiration of all applicable appeal periods, petition periods, reconsideration periods,
or statute of limitations for challenging that final approval without an appeal, petition,
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request for reconsideration, or legal challenge have been filed. If a challenge is filed, that
challenge is fully resolved or settled in favor of the housing development project.

e The housing development project is revised following submittal of a preliminary application
pursuant to Section 65941.1 such that the number of residential units or square footage of
construction changes by 20 percent or more, exclusive of any increase resulting from the
receipt of a density bonus, incentive, concession, waiver, or similar provision. “Square
footage of construction” means the building area, as defined by the California Building
Standards Code (Title 24 of the California Code of Regulations). However, a local
government is not prevented from applying the standards in effect at the time of the
preliminary application submittal.

e Once a residential project is complete and a certificate of occupancy has been issued, local
governments are not limited in the application of later enacted ordinances, policies, and
standards that regulate the use and occupancy of those residential units, such as
ordinances relating to rental housing inspection, rent stabilization, restrictions on short-term
renting, and business licensing requirements for owners of rental housing.

Contents of a Preliminary Application
Government Code, § 65941.1

Each local government shall compile a checklist and application form that applicants for
housing development projects may use for submittal of a preliminary application. However,
HCD has adopted a standardized form that may be used to submit a preliminary application if a
local agency has not developed its own application form. The preliminary application form can
be found on HCD’s website.

The following are the items that are contained in the application form. Local government
checklists or forms cannot require or request any information beyond these 17 items.

1. The specific location, including parcel numbers, a legal description, and site address, if
applicable.

2. The existing uses on the project site and identification of major physical alterations to the
property on which the project is to be located.

3. A site plan showing the location on the property, elevations showing design, color, and
material, and the massing, height, and approximate square footage, of each building that is
to be occupied.

4. The proposed land uses by number of units and square feet of residential and nonresidential
development using the categories in the applicable zoning ordinance.

The proposed number of parking spaces.
Any proposed point sources of air or water pollutants.
Any species of special concern known to occur on the property.

® N o o

Whether a portion of the property is located within any of the following:

e A very high fire hazard severity zone, as determined by the Department of Forestry and
Fire Protection pursuant to Section 51178.

e \Wetlands, as defined in the United States Fish and Wildlife Service Manual, Part 660 FW
2 (June 21, 1993).
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¢ A hazardous waste site that is listed pursuant to Section 65962.5 or a hazardous waste
site designated by the Department of Toxic Substances Control pursuant to Section
25356 of the Health and Safety Code.

e A special flood hazard area subject to inundation by the 1 percent annual chance flood
(100-year flood) as determined by the Federal Emergency Management Agency in any
official maps published by the Federal Emergency Management Agency.

e A delineated earthquake fault zone as determined by the State Geologist in any official
maps published by the State Geologist, unless the development complies with applicable
seismic protection building code standards adopted by the California Building Standards
Commission under the California Building Standards Law (Part 2.5 (commencing with
Section 18901) of Division 13 of the Health and Safety Code), and by any local building
department under Chapter 12.2 (commencing with Section 8875) of Division 1 of Title 2.

e A stream or other resource that may be subject to a streambed alteration agreement
pursuant to Chapter 6 (commencing with Section 1600) of Division 2 of the Fish and
Game Code.

9. Any historic or cultural resources known to exist on the property.
10. The number of proposed below market rate units and their affordability levels.

11.The number of bonus units and any incentives, concessions, waivers, or parking reductions
requested pursuant to Section 65915.

12.Whether any approvals under the Subdivision Map Act, including, but not limited to, a parcel
map, a tentative map, or a condominium map, are being requested.

13.The applicant’s contact information and, if the applicant does not own the property, consent
from the property owner to submit the application.

14.For a housing development project proposed to be located within the coastal zone, whether
any portion of the property contains any of the following:

e Wetlands, as defined in subdivision (b) of Section 13577 of Title 14 of the California
Code of Regulations.

e Environmentally sensitive habitat areas, as defined in Section 30240 of the Public
Resources Code.

e A tsunami run-up zone.
e Use of the site for public access to or along the coast.

15.The number of existing residential units on the project site that will be demolished and
whether each existing unit is occupied or unoccupied.

16. A site map showing a stream or other resource that may be subject to a streambed
alteration agreement pursuant to Chapter 6 (commencing with Section 1600) of Division 2 of
the Fish and Game Code and an aerial site photograph showing existing site conditions of
environmental site features that would be subject to regulations by a public agency,
including creeks and wetlands.

17.The location of any recorded public easement, such as easements for storm drains, water
lines, and other public rights of way.
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Timing Provisions from Filing of a Preliminary Application to Determination of
Consistency with Applicable Standards under the Housing Accountability Act

Step 1: Preliminary Application Submittal GC 65941.1

e Applicant submits preliminary application form.
e Applicant pays permit processing fees.

¢ No affirmative determination by local government regarding the completeness of a
preliminary application is required.

Step 2: Full Application Submittal

e Applicant submits full application within 180 days of preliminary application submittal.

e Application contains all information required by the local government application checklist
pursuant to Government Code Sections 65940, 65941, and 65941.53,

Step 3: Determination of Application Completeness GC 65943

e Local government has 30 days to determine application completeness and provide in writing
both the determination of whether the application is complete and, when applicable, a list of
items that were not complete. This list is based on the agency’s submittal requirement
checklist. If written notice is not provided within 30 days, the application is deemed
complete.

e An applicant that has submitted a preliminary application has 90 days to correct deficiencies
and submit the material needed to complete the application'.

e Upon resubmittal, local government has 30 days to evaluate. Evaluation is based on
previous stated items and the supplemented or amended materials. If still not correct, the
local agency must specify those parts of the application that were incomplete and indicate
the specific information needed to complete the application.

e Upon a third determination of an incomplete application, an appeals process must be
provided.

Step 4: Application Consistency with Standards (HAA) GC 65589.5

¢ |dentify the specific provision or provisions and provide an explanation of the reason or
reasons why the local agency considers the housing development to be inconsistent, non-
compliant, or non-conformant with identified provisions.

13 Government Codes § 65940, 65941, and 65941.5 require, among other things, a local government to compile
one or more lists that shall specify in detail the information that will be required from any applicant for a
development project. Copies of the information shall be made available to all applicants for development projects
and to any person who requests the information.

4 The statute is silent on applications that did not use the preliminary application process. There is no statutory
timeline for resubmittal in those instances.
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30 days of a project application being deemed complete for projects containing 150 or fewer
housing units.

60 days of a project application being deemed complete for projects containing over 150
units.

Step 5: Other Entitlement Process Requirements Pursuant to SB 330

Pursuant to Government Code section 65905.5, if a proposed housing development project
complies with the applicable, objective general plan and zoning standards, the local
government can conduct a maximum of five hearings, including hearing continuances, in
connection with the approval of the project. Compliance with applicable, objective general
plan and zoning standards has the same meaning and provisions as in the HAA, including
circumstances when there is inconsistency between the general plan and zoning.

A “hearing” includes any public hearing, workshop, or similar meeting conducted by the local
government with respect to the housing development project, whether by the legislative
body of the city or county, the planning agency, or any other agency, department, board,
commission, or any other designated hearing officer or body of the city or county, or any
committee or subcommittee thereof. A “hearing” does not include a hearing to review a
legislative approval required for a proposed housing development project, including, but not
limited to, a general plan amendment, a specific plan adoption or amendment, or a zoning
amendment, or any hearing arising from a timely appeal of the approval or disapproval of a
legislative approval.

However, it should be noted nothing in this requirement supersedes, limits, or otherwise
modifies the requirements of, or the standards of review pursuant to CEQA.

Pursuant to Government Code section 65950, a local government must make a final decision
on a residential project within 90 days after certification of an environmental impact report
(or 60 days after adoption of a mitigated negative declaration or an environment report for
an affordable housing project).
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GOVERNMENT CODE - GOV
TITLE 7. PLANNING AND LAND USE [65000 - 66499.58]
DIVISION 1. PLANNING AND ZONING [65000 - 66301]

CHAPTER 3. Local Planning [65100 - 65763]
ARTICLE 10.6. Housing Elements [65580 - 65589.11]

65589.5.
(a) (1) The Legislature finds and declares all of the following:

(A) The lack of housing, including emergency shelters, is a critical problem that threatens the
economic, environmental, and social quality of life in California.

(B) California housing has become the most expensive in the nation. The excessive cost of the
state’s housing supply is partially caused by activities and policies of many local governments
that limit the approval of housing, increase the cost of land for housing, and require that high
fees and exactions be paid by producers of housing.

(C) Among the consequences of those actions are discrimination against low-income and
minority households, lack of housing to support employment growth, imbalance in jobs and
housing, reduced mobility, urban sprawl, excessive commuting, and air quality deterioration.

(D) Many local governments do not give adequate attention to the economic, environmental,
and social costs of decisions that result in disapproval of housing development projects,
reduction in density of housing projects, and excessive standards for housing development
projects.

(2) In enacting the amendments made to this section by the act adding this paragraph, the
Legislature further finds and declares the following:

(A) California has a housing supply and affordability crisis of historic proportions. The
consequences of failing to effectively and aggressively confront this crisis are hurting millions of
Californians, robbing future generations of the chance to call California home, stifling economic
opportunities for workers and businesses, worsening poverty and homelessness, and
undermining the state’s environmental and climate objectives.

(B) While the causes of this crisis are multiple and complex, the absence of meaningful and
effective policy reforms to significantly enhance the approval and supply of housing affordable
to Californians of all income levels is a key factor.

(C) The crisis has grown so acute in California that supply, demand, and affordability
fundamentals are characterized in the negative: underserved demands, constrained supply,
and protracted unaffordability.

(D) According to reports and data, California has accumulated an unmet housing backlog of
nearly 2,000,000 units and must provide for at least 180,000 new units annually to keep pace
with growth through 2025.

(E) California’s overall homeownership rate is at its lowest level since the 1940s. The state
ranks 49th out of the 50 states in homeownership rates as well as in the supply of housing per
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capita. Only one-half of California’s households are able to afford the cost of housing in their
local regions.

(F) Lack of supply and rising costs are compounding inequality and limiting advancement
opportunities for many Californians.

(G) The majority of California renters, more than 3,000,000 households, pay more than 30
percent of their income toward rent and nearly one-third, more than 1,500,000 households, pay
more than 50 percent of their income toward rent.

(H) When Californians have access to safe and affordable housing, they have more money for
food and health care; they are less likely to become homeless and in need of government-
subsidized services; their children do better in school; and businesses have an easier time
recruiting and retaining employees.

(I) An additional consequence of the state’s cumulative housing shortage is a significant
increase in greenhouse gas emissions caused by the displacement and redirection of
populations to states with greater housing opportunities, particularly working- and middle-class
households. California’s cumulative housing shortfall therefore has not only national but
international environmental consequences.

(J) California’s housing picture has reached a crisis of historic proportions despite the fact that,
for decades, the Legislature has enacted numerous statutes intended to significantly increase
the approval, development, and affordability of housing for all income levels, including this
section.

(K) The Legislature’s intent in enacting this section in 1982 and in expanding its provisions
since then was to significantly increase the approval and construction of new housing for all
economic segments of California’s communities by meaningfully and effectively curbing the
capability of local governments to deny, reduce the density for, or render infeasible housing
development projects and emergency shelters. That intent has not been fulfilled.

(L) It is the policy of the state that this section be interpreted and implemented in a manner to
afford the fullest possible weight to the interest of, and the approval and provision of, housing.

(3) Itis the intent of the Legislature that the conditions that would have a specific, adverse
impact upon the public health and safety, as described in paragraph (2) of subdivision (d) and
paragraph (1) of subdivision (j), arise infrequently.

(b) It is the policy of the state that a local government not reject or make infeasible housing
development projects, including emergency shelters, that contribute to meeting the need
determined pursuant to this article without a thorough analysis of the economic, social, and
environmental effects of the action and without complying with subdivision (d).

(c) The Legislature also recognizes that premature and unnecessary development of
agricultural lands for urban uses continues to have adverse effects on the availability of those
lands for food and fiber production and on the economy of the state. Furthermore, it is the policy
of the state that development should be guided away from prime agricultural lands; therefore, in
implementing this section, local governments should encourage, to the maximum extent
practicable, in filling existing urban areas.
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(d) A local agency shall not disapprove a housing development project, including farmworker
housing as defined in subdivision (h) of Section 50199.7 of the Health and Safety Code, for very
low, low-, or moderate-income households, or an emergency shelter, or condition approval in a
manner that renders the housing development project infeasible for development for the use of
very low, low-, or moderate-income households, or an emergency shelter, including through the
use of design review standards, unless it makes written findings, based upon a preponderance
of the evidence in the record, as to one of the following:

(1) The local government has adopted a housing element pursuant to this article that has been
revised in accordance with Section 65588, is in substantial compliance with this article, and the
local government has met or exceeded its share of the regional housing need allocation
pursuant to Section 65584 for the planning period for the income category proposed for the
housing development project, provided that any disapproval or conditional approval shall not be
based on any of the reasons prohibited by Section 65008. If the housing development project
includes a mix of income categories, and the local government has not met or exceeded its
share of the regional housing need for one or more of those categories, then this paragraph
shall not be used to disapprove or conditionally approve the housing development project. The
share of the regional housing need met by the local government shall be calculated consistently
with the forms and definitions that may be adopted by HCD pursuant to Section 65400. In the
case of an emergency shelter, the local government shall have met or exceeded the need for
emergency shelter, as identified pursuant to paragraph (7) of subdivision (a) of Section 65583.
Any disapproval or conditional approval pursuant to this paragraph shall be in accordance with
applicable law, rule, or standards.

(2) The housing development project or emergency shelter as proposed would have a specific,
adverse impact upon the public health or safety, and there is no feasible method to satisfactorily
mitigate or avoid the specific adverse impact without rendering the development unaffordable to
low- and moderate-income households or rendering the development of the emergency shelter
financially infeasible. As used in this paragraph, a “specific, adverse impact” means a
significant, quantifiable, direct, and unavoidable impact, based on objective, identified written
public health or safety standards, policies, or conditions as they existed on the date the
application was deemed complete. The following shall not constitute a specific, adverse impact
upon the public health or safety:

(A) Inconsistency with the zoning ordinance or general plan land use designation.

(B) The eligibility to claim a welfare exemption under subdivision (g) of Section 214 of the
Revenue and Taxation Code.

(3) The denial of the housing development project or imposition of conditions is required in
order to comply with specific state or federal law, and there is no feasible method to comply
without rendering the development unaffordable to low- and moderate-income households or
rendering the development of the emergency shelter financially infeasible.

(4) The housing development project or emergency shelter is proposed on land zoned for
agriculture or resource preservation that is surrounded on at least two sides by land being used
for agricultural or resource preservation purposes, or which does not have adequate water or
wastewater facilities to serve the project.
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(5) The housing development project or emergency shelter is inconsistent with both the local
government’s zoning ordinance and general plan land use designation as specified in any
element of the general plan as it existed on the date the application was deemed complete, and
the local government has adopted a revised housing element in accordance with Section 65588
that is in substantial compliance with this article. For purposes of this section, a change to the
zoning ordinance or general plan land use designation subsequent to the date the application
was deemed complete shall not constitute a valid basis to disapprove or condition approval of
the housing development project or emergency shelter.

(A) This paragraph cannot be utilized to disapprove or conditionally approve a housing
development project if the housing development project is proposed on a site that is identified
as suitable or available for very low, low-, or moderate-income households in the local
government’s housing element, and consistent with the density specified in the housing
element, even though it is inconsistent with both the local government’s zoning ordinance and
general plan land use designation.

(B) If the local agency has failed to identify in the inventory of land in its housing element sites
that can be developed for housing within the planning period and are sufficient to provide for the
local government’s share of the regional housing need for all income levels pursuant to Section
65584, then this paragraph shall not be utilized to disapprove or conditionally approve a
housing development project proposed for a site designated in any element of the general plan
for residential uses or designated in any element of the general plan for commercial uses if
residential uses are permitted or conditionally permitted within commercial designations. In any
action in court, the burden of proof shall be on the local agency to show that its housing
element does identify adequate sites with appropriate zoning and development standards and
with services and facilities to accommodate the local agency’s share of the regional housing
need for the very low, low-, and moderate-income categories.

(C) If the local agency has failed to identify a zone or zones where emergency shelters are
allowed as a permitted use without a conditional use or other discretionary permit, has failed to
demonstrate that the identified zone or zones include sufficient capacity to accommodate the
need for emergency shelter identified in paragraph (7) of subdivision (a) of Section 65583, or
has failed to demonstrate that the identified zone or zones can accommodate at least one
emergency shelter, as required by paragraph (4) of subdivision (a) of Section 65583, then this
paragraph shall not be utilized to disapprove or conditionally approve an emergency shelter
proposed for a site designated in any element of the general plan for industrial, commercial, or
multifamily residential uses. In any action in court, the burden of proof shall be on the local
agency to show that its housing element does satisfy the requirements of paragraph (4) of
subdivision (a) of Section 65583.

(e) Nothing in this section shall be construed to relieve the local agency from complying with the
congestion management program required by Chapter 2.6 (commencing with Section 65088) of
Division 1 of Title 7 or the California Coastal Act of 1976 (Division 20 (commencing with Section
30000) of the Public Resources Code). Neither shall anything in this section be construed to
relieve the local agency from making one or more of the findings required pursuant to Section
21081 of the Public Resources Code or otherwise complying with the California Environmental
Quality Act (Division 13 (commencing with Section 21000) of the Public Resources Code).
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(f) (1) Except as provided in subdivision (0), nothing in shall be construed to prohibit a local
agency from requiring the housing development project to comply with objective, quantifiable,
written development standards, conditions, and policies appropriate to, and consistent with,
meeting the local government’s share of the regional housing need pursuant to Section 65584.
However, the development standards, conditions, and policies shall be applied to facilitate and
accommodate development at the density permitted on the site and proposed by the
development.

(2) Except as provided in subdivision (0), nothing in shall be construed to prohibit a local
agency from requiring an emergency shelter project to comply with objective, quantifiable,
written development standards, conditions, and policies that are consistent with paragraph (4)
of subdivision (a) of Section 65583 and appropriate to, and consistent with, meeting the local
government’s need for emergency shelter, as identified pursuant to paragraph (7) of subdivision
(a) of Section 65583. However, the development standards, conditions, and policies shall be
applied by the local agency to facilitate and accommodate the development of the emergency
shelter project.

(3) Except as provided in subdivision (0), nothing in this section shall be construed to prohibit a
local agency from imposing fees and other exactions otherwise authorized by law that are
essential to provide necessary public services and facilities to the housing development project
or emergency shelter.

(4) For purposes of this section, a housing development project or emergency shelter shall be
deemed consistent, compliant, and in conformity with an applicable plan, program, policy,
ordinance, standard, requirement, or other similar provision if there is substantial evidence that
would allow a reasonable person to conclude that the housing development project or
emergency shelter is consistent, compliant, or in conformity.

(g) This section shall be applicable to charter cities because the Legislature finds that the lack
of housing, including emergency shelter, is a critical statewide problem.

(h) The following definitions apply for the purposes of this section:

(1) “Feasible” means capable of being accomplished in a successful manner within a
reasonable period of time, taking into account economic, environmental, social, and
technological factors.

(2) “Housing development project” means a use consisting of any of the following:
(A) Residential units only.

(B) Mixed-use developments consisting of residential and nonresidential uses with at least two-
thirds of the square footage designated for residential use.

(C) Transitional housing or supportive housing.

(3) “Housing for very low, low-, or moderate-income households” means that either (A) at least
20 percent of the total units shall be sold or rented to lower income households, as defined in
Section 50079.5 of the Health and Safety Code, or (B) 100 percent of the units shall be sold or
rented to persons and families of moderate income as defined in Section 50093 of the Health
and Safety Code, or persons and families of middle income, as defined in Section 65008 of this
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code. Housing units targeted for lower income households shall be made available at a monthly
housing cost that does not exceed 30 percent of 60 percent of area median income with
adjustments for household size made in accordance with the adjustment factors on which the
lower income eligibility limits are based. Housing units targeted for persons and families of
moderate income shall be made available at a monthly housing cost that does not exceed 30
percent of 100 percent of area median income with adjustments for household size made in
accordance with the adjustment factors on which the moderate-income eligibility limits are
based.

(4) “Area median income” means area median income as periodically established by the HCD
pursuant to Section 50093 of the Health and Safety Code. The developer shall provide
sufficient legal commitments to ensure continued availability of units for very low or low-income
households in accordance with the provisions of this subdivision for 30 years.

(5) Notwithstanding any other law, until January 1, 2025, “deemed complete” means that the
applicant has submitted a preliminary application pursuant to Section 65941.1.

(6) “Disapprove the housing development project” includes any instance in which a local agency
does either of the following:

(A) Votes on a proposed housing development project application and the application is
disapproved, including any required land use approvals or entitlements necessary for the
issuance of a building permit.

(B) Fails to comply with the time periods specified in subdivision (a) of Section 65950. An
extension of time pursuant to Article 5 (commencing with Section 65950) shall be deemed to be
an extension of time pursuant to this paragraph.

(7) “Lower density” includes any conditions that have the same effect or impact on the ability of
the project to provide housing.

(8) Until January 1, 2025, “objective” means involving no personal or subjective judgment by a
public official and being uniformly verifiable by reference to an external and uniform benchmark
or criterion available and knowable by both the development applicant or proponent and the
public official.

(9) Notwithstanding any other law, until January 1, 2025, “determined to be complete” means
that the applicant has submitted a complete application pursuant to Section 65943.

(i) If any city, county, or city and county denies approval or imposes conditions, including design
changes, lower density, or a reduction of the percentage of a lot that may be occupied by a
building or structure under the applicable planning and zoning in force at the time housing
development project’s the application is complete, that have a substantial adverse effect on the
viability or affordability of a housing development for very low, low-, or moderate-income
households, and the denial of the development or the imposition of conditions on the
development is the subject of a court action which challenges the denial or the imposition of
conditions, then the burden of proof shall be on the local legislative body to show that its
decision is consistent with the findings as described in subdivision (d), and that the findings are
supported by a preponderance of the evidence in the record, and with the requirements of
subdivision (0).
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()) (1) When a proposed housing development project complies with applicable, objective
general plan, zoning, and subdivision standards and criteria, including design review standards,
in effect at the time that the application was deemed complete, but the local agency proposes to
disapprove the project or to impose a condition that the project be developed at a lower density,
the local agency shall base its decision regarding the proposed housing development project
upon written findings supported by a preponderance of the evidence on the record that both of
the following conditions exist:

(A) The housing development project would have a specific, adverse impact upon the public
health or safety unless the project is disapproved or approved upon the condition that the
project be developed at a lower density. As used in this paragraph, a “specific, adverse impact”
means a significant, quantifiable, direct, and unavoidable impact, based on objective, identified
written public health or safety standards, policies, or conditions as they existed on the date the
application was deemed complete.

(B) There is no feasible method to satisfactorily mitigate or avoid the adverse impact identified
pursuant to paragraph (1), other than the disapproval of the housing development project or the
approval of the project upon the condition that it be developed at a lower density.

(2) (A) If the local agency considers a proposed housing development project to be
inconsistent, not in compliance, or not in conformity with an applicable plan, program, policy,
ordinance, standard, requirement, or other similar provision as specified in this subdivision, it
shall provide the applicant with written documentation identifying the provision or provisions,
and an explanation of the reason or reasons it considers the housing development to be
inconsistent, not in compliance, or not in conformity as follows:

(i) Within 30 days of the date that the application for the housing development project is
determined to be complete, if the housing development project contains 150 or fewer housing
units.

(i) Within 60 days of the date that the application for the housing development project is
determined to be complete, if the housing development project contains more than 150 units.

(B) If the local agency fails to provide the required documentation pursuant to subparagraph
(A), the housing development project shall be deemed consistent, compliant, and in conformity
with the applicable plan, program, policy, ordinance, standard, requirement, or other similar
provision.

(3) For purposes of this section, the receipt of a density bonus pursuant to Section 65915 shall
not constitute a valid basis on which to find a proposed housing development project is
inconsistent, not in compliance, or not in conformity, with an applicable plan, program, policy,
ordinance, standard, requirement, or other similar provision specified in this subdivision.

(4) For purposes of this section, a proposed housing development project is not inconsistent
with the applicable zoning standards and criteria, and shall not require a rezoning, if the
housing development project is consistent with the objective general plan standards and criteria
but the zoning for the project site is inconsistent with the general plan. If the local agency has
complied with paragraph (2), the local agency may require the proposed housing development
project to comply with the objective standards and criteria of the zoning which is consistent with
the general plan, however, the standards and criteria shall be applied to facilitate and
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accommodate development at the density allowed on the site by the general plan and proposed
by the proposed housing development project.

(k) (1) (A) (i) The applicant, a person who would be eligible to apply for residency in the housing
development project or emergency shelter, or a housing organization may bring an action to
enforce this section. If, in any action brought to enforce this section, a court finds that any of the
following are met, the court shall issue an order pursuant to clause (ii):

(I) The local agency, in violation of subdivision (d), disapproved a housing development project
or conditioned its approval in a manner rendering it infeasible for the development of an
emergency shelter, or housing for very low, low-, or moderate-income households, including
farmworker housing, without making the findings required by this section or without making
findings supported by a preponderance of the evidence.

(I1) The local agency, in violation of subdivision (j), disapproved a housing development project
complying with applicable, objective general plan and zoning standards and criteria, or imposed
a condition that the project be developed at a lower density, without making the findings
required by this section or without making findings supported by a preponderance of the
evidence.

(1) (ia) Subject to sub-subclause (ib), the local agency, in violation of subdivision (0), required
or attempted to require a housing development project to comply with an ordinance, policy, or
standard not adopted and in effect when a preliminary application was submitted.

(ib) This subclause shall become inoperative on January 1, 2025.

(i) If the court finds that one of the conditions in clause(i) is met, the court shall issue an order
or judgment compelling compliance with this section within 60 days, including, but not limited to,
an order that the local agency take action on the housing development project or emergency
shelter. The court may issue an order or judgment directing the local agency to approve the
housing development project or emergency shelter if the court finds that the local agency acted
in bad faith when it disapproved or conditionally approved the housing development or
emergency shelter in violation of this section. The court shall retain jurisdiction to ensure that its
order or judgment is carried out and shall award reasonable attorney’s fees and costs of suit to
the plaintiff or petitioner, except under extraordinary circumstances in which the court finds that
awarding fees would not further the purposes of this section.

(B) (i) Upon a determination that the local agency has failed to comply with the order or
judgment compelling compliance with this section within 60 days issued pursuant to
subparagraph (A), the court shall impose fines on a local agency that has violated this section
and require the local agency to deposit any fine levied pursuant to this subdivision into a local
housing trust fund. The local agency may elect to instead deposit the fine into the Building
Homes and Jobs Fund, if Senate Bill 2 of the 2017-18 Regular Session is enacted, or
otherwise in the Housing Rehabilitation Loan Fund. The fine shall be in a minimum amount of
ten thousand dollars ($10,000) per housing unit in the housing development project on the date
the application was deemed complete pursuant to Section 65943. In determining the amount of
fine to impose, the court shall consider the local agency’s progress in attaining its target
allocation of the regional housing need pursuant to Section 65584 and any prior violations of
this section. Fines shall not be paid out of funds already dedicated to affordable housing,
including, but not limited to, Low and Moderate Income Housing Asset Funds, funds dedicated
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to housing for very low, low-, and moderate-income households, and federal HOME Investment
Partnerships Program and Community Development Block Grant Program funds. The local
agency shall commit and expend the money in the local housing trust fund within five years for
the sole purpose of financing newly constructed housing units affordable to extremely low, very
low, or low-income households. After five years, if the funds have not been expended, the
money shall revert to the state and be deposited in the Building Homes and Jobs Fund, if
Senate Bill 2 of the 2017-18 Regular Session is enacted, or otherwise in the Housing
Rehabilitation Loan Fund, for the sole purpose of financing newly constructed housing units
affordable to extremely low, very low, or low-income households.

(ii) If any money derived from a fine imposed pursuant to this subparagraph is deposited in the
Housing Rehabilitation Loan Fund, then, notwithstanding Section 50661 of the Health and
Safety Code, that money shall be available only upon appropriation by the Legislature.

(C) If the court determines that its order or judgment has not been carried out within 60 days,
the court may issue further orders as provided by law to ensure that the purposes and policies
of this section are fulfilled, including, but not limited to, an order to vacate the decision of the
local agency and to approve the housing development project, in which case the application for
the housing development project, as proposed by the applicant at the time the local agency
took the initial action determined to be in violation of this section, along with any standard
conditions determined by the court to be generally imposed by the local agency on similar
projects, shall be deemed to be approved unless the applicant consents to a different decision
or action by the local agency.

(2) For purposes of this subdivision, “housing organization” means a trade or industry group
whose local members are primarily engaged in the construction or management of housing
units or a nonprofit organization whose mission includes providing or advocating for increased
access to housing for low-income households and have filed written or oral comments with the
local agency prior to action on the housing development project. A housing organization may
only file an action pursuant to this section to challenge the disapproval of a housing
development by a local agency. A housing organization shall be entitled to reasonable
attorney’s fees and costs if it is the prevailing party in an action to enforce this section.

() If the court finds that the local agency (1) acted in bad faith when it disapproved or
conditionally approved the housing development or emergency shelter in violation of this
section and (2) failed to carry out the court’s order or judgment within 60 days as described in
subdivision (k), the court, in addition to any other remedies provided by this section, shall
multiply the fine determined pursuant to subparagraph (B) of paragraph (1) of subdivision (k) by
a factor of five. For purposes of this section, “bad faith” includes, but is not limited to, an action
that is frivolous or otherwise entirely without merit.

(m) Any action brought to enforce the provisions of this section shall be brought pursuant to
Section 1094.5 of the Code of Civil Procedure, and the local agency shall prepare and certify
the record of proceedings in accordance with subdivision (c) of Section 1094.6 of the Code of
Civil Procedure no later than 30 days after the petition is served, provided that the cost of
preparation of the record shall be borne by the local agency, unless the petitioner elects to
prepare the record as provided in subdivision (n) of this section. A petition to enforce the
provisions of this section shall be filed and served no later than 90 days from the later of (1) the
effective date of a decision of the local agency imposing conditions on, disapproving, or any
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other final action on a housing development project or (2) the expiration of the time periods
specified in subparagraph (B) of paragraph (5) of subdivision (h). Upon entry of the trial court’s
order, a party may, in order to obtain appellate review of the order, file a petition within 20 days
after service upon it of a written notice of the entry of the order, or within such further time not
exceeding an additional 20 days as the trial court may for good cause allow, or may appeal the
judgment or order of the trial court under Section 904.1 of the Code of Civil Procedure. If the
local agency appeals the judgment of the trial court, the local agency shall post a bond, in an
amount to be determined by the court, to the benefit of the plaintiff if the plaintiff is the project
applicant.

(n) In any action, the record of the proceedings before the local agency shall be filed as
expeditiously as possible and, notwithstanding Section 1094.6 of the Code of Civil Procedure or
subdivision (m) of this section, all or part of the record may be prepared (1) by the petitioner
with the petition or petitioner’s points and authorities, (2) by the respondent with respondent’s
points and authorities, (3) after payment of costs by the petitioner, or (4) as otherwise directed
by the court. If the expense of preparing the record has been borne by the petitioner and the
petitioner is the prevailing party, the expense shall be taxable as costs.

(o) (1) Subject to paragraphs (2), (6), and (7), and subdivision (d) of Section 65941.1, a housing
development project shall be subject only to the ordinances, policies, and standards adopted
and in effect when a preliminary application including all of the information required by
subdivision (a) of Section 65941.1 was submitted.

(2) Paragraph (1) shall not prohibit a housing development project from being subject to
ordinances, policies, and standards adopted after the preliminary application was submitted
pursuant to Section 65941.1 in the following circumstances:

(A) In the case of a fee, charge, or other monetary exaction, to an increase resulting from an
automatic annual adjustment based on an independently published cost index that is
referenced in the ordinance or resolution establishing the fee or other monetary exaction.

(B) A preponderance of the evidence in the record establishes that subjecting the housing
development project to an ordinance, policy, or standard beyond those in effect when a
preliminary application was submitted is necessary to mitigate or avoid a specific, adverse
impact upon the public health or safety, as defined in subparagraph (A) of paragraph (1) of
subdivision (j), and there is no feasible alternative method to satisfactorily mitigate or avoid the
adverse impact.

(C) Subjecting the housing development project to an ordinance, policy, standard, or any other
measure, beyond those in effect when a preliminary application was submitted is necessary to
avoid or substantially lessen an impact of the project under the California Environmental Quality
Act (Division 13 (commencing with Section 21000) of the Public Resources Code).

(D) The housing development project has not commenced construction within two and one-half
years following the date that the project received final approval. For purposes of this
subparagraph, “final approval” means that the housing development project has received all
necessary approvals to be eligible to apply for, and obtain, a building permit or permits and
either of the following is met:
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(i) The expiration of all applicable appeal periods, petition periods, reconsideration periods, or
statute of limitations for challenging that final approval without an appeal, petition, request for
reconsideration, or legal challenge having been filed.

(i) If a challenge is filed, that challenge is fully resolved or settled in favor of the housing
development project.

(E) The housing development project is revised following submittal of a preliminary application
pursuant to Section 65941.1 such that the number of residential units or square footage of
construction changes by 20 percent or more, exclusive of any increase resulting from the
receipt of a density bonus, incentive, concession, waiver, or similar provision. For purposes of
this subdivision, “square footage of construction” means the building area, as defined by the
California Building Standards Code (Title 24 of the California Code of Regulations).

(3) This subdivision does not prevent a local agency from subjecting the additional units or
square footage of construction that result from project revisions occurring after a preliminary
application is submitted pursuant to Section 65941.1 to the ordinances, policies, and standards
adopted and in effect when the preliminary application was submitted.

(4) For purposes of this subdivision, “ordinances, policies, and standards” includes general
plan, community plan, specific plan, zoning, design review standards and criteria, subdivision
standards and criteria, and any other rules, regulations, requirements, and policies of a local
agency, as defined in Section 66000, including those relating to development impact fees,
capacity or connection fees or charges, permit or processing fees, and other exactions.

(5) This subdivision shall not be construed in a manner that would lessen the restrictions
imposed on a local agency, or lessen the protections afforded to a housing development
project, that are established by any other law, including any other part of this section.

(6) This subdivision shall not restrict the authority of a public agency or local agency to require
mitigation measures to lessen the impacts of a housing development project under the
California Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code).

(7) With respect to completed residential units for which the project approval process is
complete and a certificate of occupancy has been issued, nothing in this subdivision shall limit
the application of later enacted ordinances, policies, and standards that regulate the use and
occupancy of those residential units, such as ordinances relating to rental housing inspection,
rent stabilization, restrictions on short-term renting, and business licensing requirements for
owners of rental housing.

(8) This subdivision shall become inoperative on January 1, 2025.

(p) This section shall be known, and may be cited, as the Housing Accountability Act.
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