
REPORT NO. 

REQUEST FOR CLOSED SESSION PURSUANT TO 
GOVERNMENT CODE SECTION 54956.9(d)(1) 

REPORT RE: 

PENDING LITIGATION 

JANET JHA v. CITY OF LOS ANGELES, ET AL. 
LASC CASE NO. 23STCP03499 

(COUNCIL DISTRICT 7) 

The Honorable City Council 
  of the City of Los Angeles 
Room 395, City Hall  
200 North Spring Street 
Los Angeles, California 90012 

Council File No. 23-0525 

Honorable Members: 

This Office recommends that discussions with, and advice from, legal counsel 
regarding the recommendation for City Council action in this pending litigation be 
scheduled and held in closed session pursuant to California Government Code Section 
54956.9(d)(1).  Government Code Section 54956.9(g) requires you to state publicly 
prior to the closed session, what subdivision of this section authorizes the closed 
meeting, and that the closed session is being held to confer or discuss with, or receive 
advice from, legal counsel regarding pending litigation.   

R25-0210
APR 29 2025
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This report concerns the above-named lawsuit (Lawsuit) brought by Janet Jha 
(Petitioner) that seeks a writ of mandate and declaratory relief, and challenges the City’s 
Permit Streamlining Act (Gov’t Code §65943) appeal decision regarding a land use 
application for 40 dwelling units (Project) under a “Builder’s Remedy” theory at 
Government Code Section 65589.5(d)(5).  The Project is located at 13916 W. Polk 
Street (Property), in the City of Los Angeles (City) in Council District 7. 

The Court ruled against the City as described in the Lawsuit’s September 19, 
2024 Notice of Entry of Judgment, which includes the judgment and Court Ruling 
(Ruling), and is attached as Exhibit A.  On September 27, 2024, the City was served 
with a Writ, or Court order, attached at Exhibit B (Writ), that: (1) directs the City Council 
to vacate its June 27, 2023, action on the Project application, which was a denial of a 
Permit Streamlining Act (Gov’t. Code §65943) incompleteness appeal that the Court 
found to be a disapproval of the Project (Council File No. 23-0525); and (2) directs the 
Planning Department (Planning) to recognize the Project’s vesting rights, continue 
processing the Project application as eligible for Density Bonus incentives and waivers, 
and treat the Project as eligible for Builder’s Remedy protection, as set forth in the 
Ruling.   

Recommendation  

If the City Council elects to comply with the Writ, it should take the following 
actions: 

1. VACATE AND SET ASIDE City Council’s June 27, 2023 action and findings
on the Project application in Council File No. 23-0525, pursuant to the Writ in
Los Angeles Superior Court Case No. 23STCP03499 (Lawsuit);

2. REMAND the Project application in Council File No. 23-0525 to Planning for
further review and action on the Project’s application consistent with the Writ
in the Lawsuit.
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If you have any questions regarding this matter, please contact Deputy City 
Attorney Donna Wong at (213) 978-8064.  A member of this Office will be present when 
you consider this matter to answer questions you may have. 
 
      Sincerely, 
 
      HYDEE FELDSTEIN SOTO, City Attorney 
 
 
      By 
                JOHN W. HEATH 
          Chief Assistant City Attorney 
 
JWH:DW 
Exhibits 
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Form Approved for Optional Use 
Judicial Council of California 

CIV-130 [New January 1, 2010]

         NOTICE OF ENTRY OF JUDGMENT www.courts.ca.gov

CIV-130
FOR COURT USE ONLY

CASE NUMBER:

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

TELEPHONE NO.: FAX NO. (Optional):

E-MAIL ADDRESS (Optional):

 ATTORNEY FOR (Name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF

STREET ADDRESS:

MAILING ADDRESS:

CITY AND ZIP CODE:

BRANCH NAME:

      PLAINTIFF/PETITIONER:

DEFENDANT/RESPONDENT:

NOTICE OF ENTRY OF JUDGMENT 

(Check one): UNLIMITED CASE 
(Amount demanded 
exceeded $25,000)

LIMITED CASE 
(Amount demanded was 
$25,000 or less)

TO ALL PARTIES :

1. A judgment, decree, or order was entered in this action on (date):

2. A copy of the judgment, decree, or order is attached to this notice.

Date:

(TYPE OR PRINT NAME OF ATTORNEY PARTY WITHOUT ATTORNEY) (SIGNATURE)

Page 1 of 2

23STCP03499

Ryan Patterson (SBN: 277971) Brian O'Neill (SBN: 298108)
PATTERSON & O'NEILL, PC
235 Montgomery Street, Ste. 950
San Francisco, CA 94104

(415) 907-9110 (415) 907-7702
ryan@pattersononeill.com, brian@pattersononeill.com
Petitioners Janet Jha

LOS ANGELES

111 North Hill Street

Los Angeles, CA 90012
Stanley Mosk Courthouse

Janet Jha

City of Los Angeles; City Council of the City of Los Angeles

September 17, 2024

September 19, 2024

Brian O'Neill



CIV-130 [New January 1, 2010] NOTICE OF ENTRY OF JUDGMENT

CIV-130
      PLAINTIFF/PETITIONER:

 DEFENDANT/RESPONDENT:

(NOTE: You cannot serve the Notice of Entry of Judgment if you are a party in the action.  The person who served the 
notice must complete this proof of service.)

a. on (date):

b. from (city and state):

4. The envelope was addressed and mailed as follows:

a. Name of person served:

Street address:

City:

State and zip code:

b. Name of person served:

Street address:

City:

State and zip code:

c. Name of person served:

Street address:

City:

State and zip code:

d. Name of person served:

Street address:

City:

State and zip code:

Names and addresses of additional persons served are attached. (You may use form POS-030(P).)

5. Number of pages attached

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:

(TYPE OR PRINT NAME OF DECLARANT) (SIGNATURE OF DECLARANT)

Page 2 of 2

.

Janet Jha CASE NUMBER: 

City of Los Angeles; City Council of the City of Los Angeles 23STCP03499

PROOF OF SERVICE BY FIRST-CLASS MAIL

NOTICE OF ENTRY OF JUDGMENT

1. I am at least 18 years old and not a party to this action. I am a resident of or employed in the county where the mailing took

place, and my residence or business address is (specify):

235 Montgomery Street, Suite 950

San Francisco, CA 94104

2. I served a copy of the Notice of Entry of Judgment by enclosing it in a sealed envelope with postage
fully prepaid and (check one):

a. deposited the sealed envelope with the United States Postal Service.

b. placed the sealed envelope for collection and processing for mailing, following this business's usual practices, with
which I am readily familiar. On the same day correspondence is placed for collection and mailing, it is deposited in
the ordinary course of business with the United States Postal Service.

3. The Notice of Entry of Judgment or Order was mailed:

September 19, 2024

San Francisco, CA

Donna Lee Wong Email: donna.wong@lacity.org

200 North Main St, City Hall East, Rm. 701

Los Angeles

CA 90012

Kaiulani You-Wen Lie Email: kaiulani.lie@lacity.org

200 North Main St, City Hall East, Rm. 701

Los Angeles

CA 90012

35

September 19, 2024

Devon J. Bolla
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RYAN J. PATTERSON (SBN 277971) 
BRIAN O’NEILL (SBN 298108) 
PATTERSON & O’NEILL, PC 
235 Montgomery Street, Suite 950 
San Francisco, CA 94104 
Tel: (415) 907-9110 
Fax: (415) 907-7704 
ryan@pattersononeill.com 
brian@pattersononeill.com 
 
Attorneys for Petitioner and Plaintiff  
JANET JHA 
 

SUPERIOR COURT – STATE OF CALIFORNIA 
 

COUNTY OF LOS ANGELES – UNLIMITED CIVIL JURISDICTION 
 
 
JANET JHA, 
 
 Petitioner and Plaintiff, 
 
 vs. 
 
CITY OF LOS ANGELES; CITY COUNCIL 
OF THE CITY OF LOS ANGELES; and 
DOES 1-25, 
 
            Respondents and Defendants, 

 

 Case No. 23STCP03499 
 
[PROPOSED] JUDGMENT GRANTING 
PETITION FOR WRIT OF MANDATE  
 
Dept: 85 
Judge: Hon. James Chalfant 
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WHEREAS, on September 21, 2023, Petitioner Janet Jha filed a Verified Petition for 

Writ of Mandate and Complaint for Declaratory Relief (the “Petition”) against Respondents 

City of Los Angeles and the City Council of the City of Los Angeles (“Respondents”) alleging 

causes of action under the Permit Streamlining Act (“PSA”), Density Bonus Law (“DBL”), and 

the Housing Accountability Act (“HAA”) arising out of the disapproval by Respondents of 

Petitioner Jha’s proposed 40-unit housing development project at 13916 W. Polk Street (the 

“Project”); 

WHEREAS, the Petition came for trial on July 18, 2024, in Department 85 of this 

Court. Petitioner Jha appeared through her counsel, Ryan J. Patterson and Brian O’Neill of 

Patterson & O’Neill, PC, and Respondents appeared through their counsel, Donna Wong and 

Kaiulani Lie of the Office of the Los Angeles City Attorney; 

WHEREAS, after taking the matter under submission at the conclusion of the trial, the 

Court adopted a ruling on July 24, 2024, regarding the Petition (the “Court’s Ruling”); 

WHEREAS, the Court, having read the submissions of the parties to this action, 

including the Petition, briefs, and matters judicially noticed, and having read and considered 

the administrative record and the arguments of counsel; 

THE COURT DOES HEREBY ORDER, ADJUDGE, AND DECREE, as follows: 

1. Judgment is entered in favor of Petitioner for the reasons set forth in the Court’s 

Ruling, attached hereto as Exhibit 1. However, the complaint for declaratory relief is denied.   

2.  A writ of mandate shall issue as follows: 

a.  Respondents must set aside, vacate, and annul the City Council’s June 27, 2023 

action (Council File 23-0525), which the Court found was a disapproval of the Project; 

and 

b.  Respondents must set aside, vacate, and annul the Planning Department’s May 

16, 2023 Loss of Vesting Rights Letter, and Respondents must recognize that Petitioner 

Jha’s preliminary application, dated June 23, 2022, remains valid and in effect pursuant 

to the Court’s Ruling; and 

c. The Project does not require any general plan amendments or rezoning 
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applications, and the Project’s application as of June 27, 2023 should be processed 

consistent with the Court’s Ruling; and   

d. The Project is eligible for regulatory incentives, concessions, and waivers under 

State Density Bonus Law (Gov. Code § 65915) in compliance with this Court’s Ruling; 

and 

e. The Project is eligible for the Builder’s Remedy (Gov. Code § 65589.5(d)(5)) in 

compliance with this Court’s Ruling; and 

f. Respondents must review and process the Project pursuant to the PSA, the 

HAA, and the DBL as interpreted in the Court’s ruling within 60 days after service of 

the writ.  

3.  This matter shall be remanded for further proceedings in compliance with the writ of 

mandate. 

4. Similarly situated parties shall take nothing by this action. 

5. Nothing in this writ shall limit or control any discretion legally vested in Respondents, 

including but not limited to, the request, receipt, and consideration of further information 

related to the California Environmental Quality Act or other applicable laws. 

6. As the prevailing party, Petitioner shall recover her costs of suit from Respondents 

pursuant to applicable law. Petitioner may bring a motion for attorney’s fees pursuant to 

applicable law. 

7.  The Court hereby retains jurisdiction in this action until there has been full compliance 

with the writ. 

 

 

IT IS SO ORDERED. 

Dated:   
 
 
      ____________________________________ 
      Hon. James C. Chalfant 
      Judge of the Superior Court   
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Janet Jha v. Ciw of Los Angeles et al..
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;

Petitioner Janet Jha C'Jha") seeks a writ of mandate compelling the Respondents City of
Los Angeles and its City Council (collectively. "City') to review and process her development
application pursuant to the Permit Streamlining Act ("PSA"), the Housing Accountability Act
('[IAA"1, and the Density Bonus Law ('DBL").

The court has redd and considered the moving papers, oppositions, and rcplies, heard

argument on July 18,2024,and renders the following decision.

A. Statement of the Cese
l. The Petition
Peririoner Jha filed the Petition against rhe City on September 2 1,2023, alleging mandamus

based on violations of the PSA, the HAA, and the DBL, and for declaratory relief. The Petition

alleges in pertinent part as follows.

a. Housine Element Law
When the Legislature enacted the Housing Element Law, it declared that local govenunents

need to designate and maintain a supply of land and adequate sites for the development of housing

suflicient to meet the locality's housing need for all income levels. Pet., {21.
The HAA provides an avenue for developers to provide housing for very low, low-, or

moderate-income householdsl when a local government fails to adopt a housing element in

substanrial compliance with the Housing Element Law. Pet., J22. The local govemment shall

approve housing, and not condition that approval in a matter rendering that housing project

infeasible, unless the local govemment can make certain written findings based upon a

preponderance ofthe evidence. Pet., t23.
A local jurisdiction cannot determine whether its adopted element is in zubstantial

compliance with the Housing Element Law. Pet.,125. It must submit a draft housing element to

the State Department of Housing and Cornnrunity Development (*HCD'), which must issue

findings before the local juisdiction adopts the housing element. Pet., {25. If HCD finds the draft
element is not substantially compliant, tbe locd jurisdiction must either revise the draft to address

any issues or adopt the draft housing element with wrinen findings explaining why it substantially

complies with the Housing Element Law. Pet., fl25. It must then submit the adopted housing

elemenr to HCD for it to find whether it subsuntially complies with the Housing Element

Law. Pet., {25. In a March 16,2023 memorandum, HCD advised that a local jurisdiction's

horsing element is only in substantial compliance with the Housing Element l-aw on the date HCD

issues a letter finding to that effect. Pet., {26.
The Housing Element Law requires local govemments to updatc their housing element in

eight-year cycles. Pet., $27. The City had not adopted a substantially compliant housing element

Uy ttre time the current cycle began on October 15,2021. Pet., !i27. Although it drafted a housing

eiement on November24,202L,HCD found on February 22,2022 that il was not substantially

I For convenience, very low, low-, and moderate-income hotseholds are sometimes

refened to herein as "low-cost housing".
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compliant. Pet., !f28. The City revised and rezubmitted the draft housing elenrent on April 28,
2022, and HCD found it substantially compliant on May 11,2022. Pet., J28. The City adopted
the housing element on June 14,2022,and HCD certified its compliance with the Housing Element
Law on June 29, 2022. Pet.,f,28.

Under Govemment Code, sections 65589.5(oXl) and 65941.1(a), a housing development
applicant who submits a complete preliminary application is vested with the zoning and general

plan standards in effect at the time of submission. Pet., $0. This includes entitlement to the

HAA's builder's remedy if submitted when the jurisdiction does not have a compliant housing

element, even if it adopts one during the entitlement process. Pet., f3l. HCD confrrmed as much

in a June 2023 Notice of Violation issued to the City of La Carlada Flintridge and in an October

2023Lener of Technical Assistance to the City of Santa Monica. Pet., {32, Ex. A.

b.Ihe.Proiec!
On June 23,2022, Jha submined a preliminary application for a 4O-unil project with 20%

set aside as aflbrdable to lower-income households at 13916 W. Polk Street (the "Project"). Pet.,

f53. Because the City found the preliminary application for the Project was complete on June 24,

2\22,development rights in effect on that date vested for the Project. Pet.,'[154.

Jha proposed a housing project that reserved 20% of the units for low-cost housing while

the City was out of compliance with the Housing Element Law. Pet., fl55. Under the builder's
remedy, the City was barred from disapproving the Project unless it made one of the written

findings required under section 65589.5(d). Pet., {55.
On August ll,2022,Jha filed an Affordable Housing Refenal Form with the Alfordable

Housing Services Section of the City's Planning Departnent ("Planning"). Pet., n57. The City
signed this form on December 12,2023. Pet., f64. After a meeting with City stallon December
g,2\22,Jha was allowed to submit a PSA development application. Pet., !J66. fta submined the

application and paid rhe fees on Decembcr2l,2022. Pet., {66.
On January 26,2023, the City sent Jha a 39-page hoject Review lener. Pet., !f67. The

Project Review asserted the application was incomplete and did not comply with objective zoning

standards. Pet., tf6?. The Project Review firther said that, although the Project was eligible for

the builder's remedy, HAA does not speciry the entitlement process that a local government can

require. Pet.,168. Planning's position was that a general plan amendment ("GPA") and rezoning

werc the proper entitlement path. Pet., fl68. This is not an entitlement at all, but rather a legislativc

action. Pet., {68.
Section 65589.5(d) does provide an entitlement path. Pet., tl?l. If HCD does not find a

local jurisdiction's housing element substantially compliant by the jurisdiction's statutory

deadline, the local jurisdiction may not use section 65589.5(dX5) to deny a qualifring afliondable

housing project. Pet,f72. HCD's Notice of Violation to La Caflada Flintridge explained that a

jurisdiction shall not disapprove a housing dwelopment project for low-cost housing, or condition
o lpproval in a manner that renders the housing development project infeasible tbr development for
: such households, without one of five written findings. Pet., 1i71, Ex. A.
U On April 5,2023, Jha resubmined revised application materials in response to the Project

J Review. Pet., f8l. The City sent a second Project Review asserting the application was

3 incomplete for failure to comply with City code standards. Pet., fi|82-83. The lener emphasizeds that thl City would not process the development application urless Jha sought legislative rezoning

that she did not want. Pet., t85.

2
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Jha appealed the City's incompleteness determination of her application. Pet., n86. The
City Council's Planning and Land Use Management Committee ("PLUM') recommended denial

of the appeal, and the City Council denied it on June 27,2023. Pet., !!l 92-93.
On May 16,2023, the City wrote Jha a letter asserting that the preliminary application's

submittal had expired and that Jha's vested rights therefore had terminated. Pet., !195. Section

65941.1(dX2) states that if a public agency determines that the application for the development
project is incomplete, the development proponent shall submit the specific information necessary

to complete the application within 90 days of receiving the agency's written identification of the

necessary information. Pet., {99. This means that the 90-day period resets with every new
completeness determination. Pet., {99. The City wrongly interpreted the statrle to mean that an

applicant has only a single 90-day clock afterthe first written incompleteness determination. Pet.,

1100. Planning argued thag even if Jha were entitled to approval pursuant to the builder's remedy,

it no longer applied because Jha's vesting rights had expired and the City's Horsing Element was

now in substantid compliance with the Housing Element Law. Pet., !1104.

After Jha rcceived the City's May 16 letter, she asked HCD to clarily the preliminary

application expiration provision. Pet., {103. HCD confirmed that the application remains valid
after a second incompleteness determination so long as the applicant rcsubmits within 90 days of
that determination. Pet., tf l03.

c. Causes of Action
The first cause of action seeks mandamus for violation of the PSA. Ihe PSA requires

public agencies to compile lisr of the information required from an applicant for a develoPment

project. Pet., {109. It also has strict timelhes when an agency must determine whether an

application is complete. Pet., tI09. Agencies can only judge whether an application is complete

based on the items in the checklist. Pet., f 109.

The City's Project Review lefters violated the PSA because they treated project consistency

with a zoning ordinance or general plan as an item necessary for an application to be

complete. Pet., {l10. The City refuses to process an application when it makes a substantive

decision regarding project consistency. Pet., tflt0. Section 65931 defines a development

"project" as an activity involving the issuance to a person of a lease, permit, license, certificate, or
other entitlerrpnt for use by one or more public agencies. Pet., {lll. This does not include

rezonings or GPAs. Pet., {l I l. Courts have held that applicants cannot use the PSA to compel

legislative changes to a zoning ordinance or a general plan. Pet., {lll. Conversely, the City

cannot demand that an applicant seck such changes ttuough a PSA completeness

determination. Pet.,'!Jlll. The City refused to accept Jha's development applicalion based on
purported non-compliance with substantive zoning standards and criteria, not because of
incomplete information. Pet., f I 14.

The second cause of action seeks mandamus for violation of the HAA. The City
gnlawfully disapproved the Project and failed to proceed in the manner required by law. Pet.,

Jfll7. The City disapproved the low-cost housing Project without making one of the findings
.rnder section 655S9.5(dXl)-(5), and also did not support such findings by a preponderance of
evidence in the record. Pet., f l2l. Although Jha submined the preliminary application before the

City's Housing Element was deemed substantially compliant with the Housing Element Law, the

City attempted to deny her the builder's remedy. Pet., {122.
TG third cause of action seeks mandamus for violation of the DBL. The Project reserved

20o/o of the units for low-cost housing. Pet., {128. This entitled the Project to two incentives or

a
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concessions and a waiver or reduction of any development standards that will physically preclude

the Project at the proposed density. Pet., {128. The City denied Jha those incentives without
making the public health and safety findings required under the HAA. Pet., t129.

The fourth oause of action seeks declaratory relief. The City has avoided is obligations
under state law througb is refisal to process houing development projects that quliff under the

builder's rernedy. Pet., tf l32.

d. Praver for Relief
Jha seeks a writ of mandate compelling the City to review and process development

applications pursuant to the PSA and SB 330. Pet. Prayer, fi l-2. Jha also seeks a writ of
mandate (l) voiding the June 27,2023 denial of the PSA appeal based on violation of section

655589.5(d), (2) compelling Plaming to accept and process the Project application, and (3)

compelling the City and Planning to take all steps necessary to process the application, approve

the koject, and issue all related approvals within 60 days. Pet. Prayer, 13. Jha seeks a declaration

concerning the City's violations. Pet. Prayer, !17. Jha also seeks attomeys' fees, costs, and fines

under section 65589.5. Pet. Prayer, 'ffi 8-10.

2. Course of Proceedinss
On September 25, 2023, Jha served the City with the Petition and Summoru.

On November 6, 2023, the parties stipulated to extend the deadline for all responsive

pleading to February 1,2024.
On March 5,2024,the Court ovemrled the City's demurrer and denied its motion to strike.

On March 22,2024,the City filed its Answer.

B. Governine Law
l. The Housinq Element Law .

The Legislature finds that the provision ofhousing affordable to low- and moderate-income

households requires the cooperation ofall levels of govemment. $65580(c). The Housing Element

Law details the substantive rcquirements that each housing element must include. $65583(a)-(c).
At teast 90 days prior to adoption of a revision of its housing element, or 60 days prior to

the adoption of a subsequent amendment thereto, the local jurisdiction agency shall submit a draft

element revision or draft amendment to HCD. $65585OX1). In the preparation ofreview findings,
HCD may consult with any public agency, group, or person and shall receive and consider any

wrinen comrnents from such entities regarding the draft or adopted element or amendment under

revicw. $65585(c).
HCD shall review the draft and report its written findings to the planning agency within 90

days of its receipt of the fint draft submittal for each howing element revision, or 60 days of its
rcceipt of a subsequent draft amendment or an adopted revision or adopted amendment to an

elemenr. $65585OX3). In its written findings, HCD shall determine whether the draft element or
draft amendment substantially courplies with the Housing Element Law. $65585(d).

Prior to the adoption of its draft element or draft amendment, the legislative body shall

consider the findings made by HCD if they become available within the time limits set in section

65585. $65585(e).
If HCD finds that the draft element or draft amendment does not substantially comply with

this artiile, the legislative body shall either change the draft element or amendment to so comply

or adopt the draft element or draft amendment without changes. $65585(0. tf the legislative body

e
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adopts without changes, it shall include in its resolution of adoption written findings that explain
why the legisluive body believes the draft element or draft amendment substantially complies with
the Housing Element Law despitc HCD's findings. $65585(0(2).

The legislative body shall submit a copy to HCD promptly after adopting the element.

965535(g). HCD shall then review it and report its findings to the planning agency within 60 days

of submission. $65585(h).
"Despite the mandatory nature of many of the Houing Element Law's provisions

compliance has been mixed statewide.' Martinez v. Ciqr of Clovis, QO23) 90 Cal.App.sth 193,

226. Tlre Legislature has amended the Housing Element Law multiple times since 2017, and a

2018 amendment, A872, increased HCD's oversight powerS. Id. AB 72 added HCD's ability to
review any local govemment action that is inconsistent u'ith an adopted housing element and to

revoke its findings of substantial compliance until the local jurisdiction complies. ld. at226, n. 9;

$6ss85(i),0).
The Horsing Element Law provides that a local government that fails to adopt a housing

element that has been found to be in substantial compliance within 120 days of the statutory

deadline is required to complete mandatory rezoning within one year instead of the permitted three

years. $65583.2(c). If the one-year requirement applies, the local govemment's housing element

cannot be found to bc in substantial compliance until that city has completed the rezoning.

$6ss88(eXaXCXiii).
A local govenrment that fails to substantially comply with the Housing Element Law is

subject to enforcement action by the Anomey General. $65585(l). A failure to adopt a housing

element found by HCD to be in substantial compliance makes the local government ineligible for
certain program funding. $65539.1 l. A local goverrlment that is compliant with Housing Element

Law requirem€nts is awarded preference for certain state funding programs. $65589.9. A
"compliant housing element" is defined for purposes of this preference as "an adopted housing

element that has been fourd to be in substantial compliance with the requirements of this article

bV IHCDI pursuant to Section 65585." $65589.9(fX2).

2. The Housine Accountabilitv Act
a. Lesislative Findines and Intent
The Legislature recognizes the lack of housing as a critical problem that thrreatens the

economic, environmental, and social quality of life in Califomia. $65589.5(a)(l)(e). It adopted

the HAA in 1982 to "significantly increase the approval and construction of new housing for all
economic segments of Califomia's communities by meaningfully and effectively curbing the

capability of local governments to deny, reduce the density for, or render infeasible housing

dwelopment projects and emergency shelters." $65589.5(a)(2XK). To date, the goal remains

untulfilled. Id-
The HAA reflects the Legislature's findings that "the availability of housing is of vital

statewide importance," and that providing the necessary housing supply "requires the cooperativc

participation of government and the private sector in an effort to expand housing opporrunities and

accommodate the housing needs of Califomians of all economic levels." 065580(a)'(b).
Effective January 1,2018, the Legislature significantly amended the HAA to strengthen its

provisions, expand its applicability, and increase local governments' liability for violations. The

tne founa that California is in a housing crisis that is "partially caused by activities and policies

of many local govemments that limit the approval of housing, increase the cost of land for housing,

and require that high fees and exactions be paid by producers of housing". S65589.5(a)(lXB).
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The consequences of those actions include discrimination against low-income and minority
households, lack of housing to support employmcnt growth, imbalance in jobs and housing,

reduced mobility, urban sprawl, excessive commuting, &d air quality deterioration.

$6s58e.s(axlXc).
Many local governments do not give adequate attention to the economic, environmental,

and social costs of decisions that result in disapproval of housing development projects, reduction
in density of housing projects, and excessive standards for housing development projects.

9655S9.5(a)(lXD). The state's homeownership rate was at its lowest level since the 1940s and

ranks 49 out of the 50 states. $655S9.5(a[2XE). The lack of supply and rising costs are

compounding inequality and limiting advancement opportunities for many Californians.

$65s8e.s(a)(2XF).
The HAA should be "interpreted and implemented in a manner to afford the fullest possible

weight to the interest of, and the approval and provision of, housing." $65589.5(a)(2XL).
h is the intent of the Legislature that the conditions that *ould have a specific, adverse

impact upon the public health and safety under either section 65589.5(dX2) and 65589.5(iXl) arise

infrequently. $65 5 89.5(aX3).
It is the policy of the state that a local govemment not reject or make infeasible housing

development projects that confibute to meeting the need determined pursuant to the HAA without

a thorough analysis of the economic, social, and environmental effects of the action and without

complying with section 65589.5(d). $65 589. 5O).

b. Proiect Aooroval Besed on Vested Riehts
Sition 65589.5 is referred to colloquidly as the "antiNIMBY law." Schellineer Brothers

v. Ciw of Sebastopol, (2009) 19 Cal.App.4th 1245 1253, n. 9. Subject to certain exceptions, a

f,ousitU development project shall be subject only to the ordinances, policies, and standards

adopted and in effect *hen a preliminary application which included all the information required

by section 659al.l(a) was submined. $65589.5(oXl).
A housing development project "shall be deemed consisteng compliant, and in conformity

with an applicable plan, program, policy, ordinance, standard, requirement, or other similar
provision ifthere is substantial evidence that would allow a reasonable person to conclude that the

horsing development project or emergency shelter is consistent, complianl, or in conformity."

$6ss8e.5(0(4).
Section 65589.5(iX I ) provides:

"When a proposed housing development project complies with applicable,

objective sengral plan. zonine. and subdivision standards and criteria includine
delign review standards. in effect at the time that the housing development project's

application is determined to be complete, but the local agency proposes to

dlsaporoVe the project or to impose a condition that the project be developed at a

lower density, the local agencv shall base its decision regarding the Prooosed
housine development proiect upon written findings supported bv a preponderance

of the evidence on the record that both of the following conditions exist;

(A) The housing development project would have a specific, adverse impact

upon the public health or safety unless the project is disapproved or approvcd upon

the condition that the project be developed at a lower density. As used in this

paragraph, a "specific, adverse impact" means a significant, quantifiable, direct,
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and unavoidable impact, based on obiective. identified written public health or
safetv standards. policies. or conditions as they existed on the date the application
was deemed comPlete.

@) There is no feasible method to satisfactorily mitigate or avoid the

adverse impact identified pursuant to paragraph (l), other than the disapproval of
the housing development project or the approval of the project upon the condition
that it be developod at a lower density." (emphasis added).

Section 65589.50) applies to market rate housing as well as affordable

housing. Honchariw v. Countv of Steinhaus. (2011) 200 Cal.App.4th 1066, 1070. The HAA
applieJ to all residential housing developments and takes away the agency's ability to deny

risidential projects based on subjective development policies. Id. at 1072'77.

"Disapprove the horsing development project" includes any instance in which a local

agency "votei on a proposed housing development project application and it is disapproved", "fails
to comply wittr thi timer periods specified in Section 65950" or fails to meet the time limits

specified in Section 65913.3. $65589.5(hX6).
If the cogrt finds that an agency acted in bad faith in disapproving a prolect in violation of

the HAA, the appropriate remedy is an "order or judgment directing the local igency to approve

the housing dw-eiopment project." $65589.5(k)(lXAXii). 
*Bad faith" "includes, but is not limited

to, an action that is frivolous or otherwise entirely without merit." $65589.5(l).
The local jurisdiction bears the burden of proving that its decision conforms to the

conditions spccified in section 65589.5. $65589.6'

c. The Builder's Remedv
e tocat agency shail not disapprove a housing development project for very low, low-, or

moderate-income hour"holds, or an emergency shelter, or condition approval in a manner that

renders the housing development project infeasible for development for the use of very low, low-

or moderate-incorne households, including through the usc of design review standards, unless it
makes written findings, based upon a preponderance of the evidencc in the re@rd, for one of five

conclusions:
(l) the locat jurisdiction has adopted a housing element in subsantial compliance with the

Housing ilement Law and has met or exceeded ig share of the regional housing need allocation

pursuan-t to section 65584 for the planning p€riod for the irrcome category proposed for the housing

development project, provided that any disapproval or conditional approval shall not be based on

any of the reasons prohibited by section 65008. $65589.5(dxl).
(2)theproposed housing development would have a specific, adverse irnpact on the public

health or safety that cannot be feasibly mitigated without rendering the project unaffordable or

infeasible. A ipecific, adverse impact on public health or safety does not include inconsistency

with the zoningordinance or general plan land use designation. $65589.5(dX2XA);
(3) denial of the project is required to comply with specific state or federal law, and there

is no feasible method to comply without rendering the project unaffordable or infeasible;
(+; tle proposed landfor the project is zoned for, and sunounded on at least two sides by,

agriculture or (esource preservation purposes;

(5) the housing-development project or emergency shelter is inconsistent with both the

jurisdiction's zoning ordinance and general plan land use designation as specified in any element

of tt" generd plan as it existed on the date the application was deemed complete, and the

7
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jtrisdiction has adopted a rcvised housing element in accordance with section 65588 that is in
substantial compliance with the Housing Element Law. $$ 65589.5(dXlX5).

Section 655S9.5(dX5) means that, when the local govenrment does not havc a horsing
element in substantial compliance with the Housing Element Law, it cannot disapprove an

applicable project based on inconsistencies with the jurisdiction's zoning ordinance or general plan

land use designation. This is colloquially refened to as the "builder's remedy."
A "housing development project" includes any mixed-use development consisting of

residential and noruesidential uses with at least two-thirds of the square footage designated for
residential use. $65589.5(hX2). "Housing for very low, low-, or moderate-income households"

includes buildings where 20Yo of the units are sold or rented to lower income households.

$65s8e.s(hx3).
"Deemed complete" means the applicant has submitted a preliminary application pursuant

to section 65941.1 or, if the applicant has not submined a preliminary application, has submined

a complete application pursuant to section 65943- $65589.5OX5).- 
"Disapproval of a housing development project" includes whenever a local agency votes

on a proposid housing development project application and the application is disapproved,

includingany required land use approvals or entitlements necessary for the issuance of a building
permit. S6ss89.sO)(6XA).- 

A "specific, adverse impact" is a"significant, quantifiable, direct, and wravoidable impact,

based on objective, identified *ritten public health or safety standards, policies, or conditions as

they existed on the date the application was deemed complete." $65589.5(i)(lXA). The

Legislature's intent is that conditions that would havc a specific, adverse impact upon the public

heatth and safety should arise infrequently' $65589.5(a)(3).

d. Consistencv with Other Laws
Ne* @ constructed within the coastal zone shall, where feasible,

provide housing uniis for persons and families of low or moderate income. $65590(d). Where it
ir not feasible io provide these housing units in a proposed new hotsing development, the local

govenunent shall require the developer to provide such housing, if feasib.le to do so, at another

Iocation within the same city or count, either within the coastal zone or within three miles thereof.

I4
Nothing in the HAA relieves the local agency from complying with, inter alia,the Coastal

Acr or the Califomia Environmental Quality Act ("CEQA'). $65589.5(e). Nothing in the HAA,

aside from section 65589.5(o), shall be construed to prohibit a local agency iom requiring the

housing development project to compty with objective, quantifrable, written development

standarls, conditions, and policies appropriate to, and consistent with, meeting the jurisdiction's

share of the rcgional housing need. $65589.5(fxl). However, the development standards,

conditions, urd poticies shall be applied to facilitate and accommodate development at the density

permitted on the site and proposed by the development. Id.

3. The Permit Streamlinine Act
@ sbtes that there is a statewide need lo ensure a clear

understanding of thi specific requircments which must bc met for the approrral of development

projects and to expcdiie decisions on such projects. $65921. The PSA requires that each agency

huint"in lists thai "speciff in detail the information that will be required from any applicant."

$6s940.
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Once a development project application has been submitted, the agency must make a
written determination whether the application is complete within 30 calendar days, or else "the
application together with the submitted materials shall be deemed complete." $659a3(a).
Agencies have "30 days, and 30 days only" to determine that an application is incomplete. Oni
v. Ciw Council of Salinas. (1990) 219 e-aJ. App. 3d 1576, 1584.

When the agency makes an incompleteness determination, it must provide "an exhaustive
list of items that were not complete" which is limited to those items required on the agency's

subminal requirement checklist. $659a3(a). Upon any resubminal, a new 30-day review period

begins during which the agency shall determine completeness, but the agency "shall not request

the applicant to provide any new information that was not stated in the initial list of items that were

not complete." $65943(a).
If the application is determined incomplete, the agency mrrst provide a right to appeal that

determination. $65943(c). There shall be a final written deterrrination on the appeal no later than

60 calendar days after reccipt of the wrinen appeal. Id. If a final unitten determination is not made

within that 60day period, 'the application with the submined materials shall be deemed

complete." [d
Deemed complete does not necessarily mean deemed approved. See $55950 (agency shall

approve or disapprove project within specified time limits). The PSA does not create an exception

to-the well+stablished law requiring hierarchical consistency of land use permits, zoning

ordinances, and general plans. Land Waste Management v. Conba Costa Counw Board of
Suoervisors, ('Land Waste') (1990) 222 Cal.App.3d 950, 960. Hence, the PSA does not require

tttut a permit application be deemed approved if not acted on within the statutory period when the

permii application would require a legislative change in the applicable zoning ordinance, general

plan, or other controlling land use legislation. Id. at 961.
The City's actions under the PSA are reviewed as traditional mandate. $659a3(c).

4. The Densitv Bonus Law
The DBL ($$ 65915-18) is intended to allow a developer to include more total units in a

project that would otherwise be allowed by the local zoning ordinance in exchange for low-cost

bntat units, and to "cover at least some of the financing gap of affordable housing with regulatory

incentives, rather than addilional public subsidy." $65915(u).
A local government shall grant one density bonus as specified in suMivision (f), incentives

or concessions as specified in subdivision (d), waivers or reductions of development standards as

described in subdivision (e), and parking ratios as described in subdivision (p), if an applicant

agrees to constnrct a housing development that will contain stipulated percentages of low income

attd uery low-income units or target population units (e.g., disabled veterans). $65915(b).
A "housing development" means a development project for five or mor€ residential units,

including mixed use developments. $65915(i).
A "density bonus" means a "density increase over the otherwise ma:timum allowable gross

residential density," but the developer also may elect "a lesser Percentage of density increase,

including, but not limited to, no increase in density." $65915(0. The amountof the density bonus

varies according to the amount by which the percentage of low and very low-income units exceed

the percentages. $659 I 5(0.- 
Denslty bonqses shall be gmnted based on the "maximum allowable density" for the project

site, defined as '"the density allowed under the zoning ordinance and land use element of the

general plan, or, if a range of density is permitted, the maximum allowable density for the specific

9



zoning range and land use element of the general plan applicable to the project. If the density

allowed under the zoning ordinance is inconsistent with the density allowed under the land use

clement of the general plan, the general plan density shall prevail." $65915(o)(5).
An applicant for a density bonus pursuant to subdivision (b) may submit a proposal for

spccific incentives or concessions. $65915(dxl). The local govenrment shall grant the requested

incentive or concession unless (l) it makes a written finding, based on substantial evidence, that
the project will not result in "identifiable and actual cost reductions" of affordable housing costs

or for rents of the targeted units as specified in suMivision (c), (2) the concession or incentive
would have a specific adverse impact upon public health and safety, the physical environment, or
real property listed in the California Register of Historical Resources and for whictr there is no

feasible method of mitigation without rendering the development unaffordable to low- and

moderate-income households, or (3) the concession or incentive would violate state or federal law.

$6sels(dxlxAxc). $6sels(d).
The applicant may also apply for and receive development waivers or reductions that will

have the effect of physically precluding the construction of a development meeting tre criteria of
suMivision O) at tbe densities or with the concessions/incentives permitted. $65915(eXl). The

local agency may not apply a development standard that will have this effect. $65915(eXl).
Hori'evir, the local government is not required to waive or reduce development standards if there

would be an adverse impact on health, safety, or the physical environment, and for which there is

no feasible method of mitigation to avoid the impact. Id. Nor is the local government required to

waive or reduce development standards that would have an adverse effect on real property listed

in the California Register of Historical Resources, or to grant any waiver or reduction that would

violate state or federal law. $65915(eXl).

C. Standard of Review
l. Administrativc Mandamus
Actions to enforce the HAA are brought as adminishative mandamus. $65589.5(m);

Honchariw v. Countv of Stanislaus. (201l) 200 Cal.App.4th 1066, 1072. See Pet. Op. Br. at 9.

- 
The parties' principal debate for the HAA mandamus claim is whether (a) the City bears

the burden of proof by a preponderance of the evidence under section 65589.6, (b) the HAA's
"reasonable person" standard applies, pursuant to which a court must determine whether

"substantial evidence...would allow a reasonable penon to conclude that the housing development

project" complies with applicable standards ($655589.5(0(4), and (c) any uncertainties should be

iesotued in favor of housing projects because the HAA must "be interpreted and implemented in

a manner to afford the fullest possible weight to the interest of, and the approval and provision of,

hotsing." $65 5 89.5(a)(2XL).
The City argues that thesc standards do not apply because the reasonable person standard

only applies to deciding whether the Project complies with a local *applicable plan, program,

policv, ordinance, [or] standard" for a final merits decision and the City has not made a merits
3 i..ision disapproving the Project. $65589.5(D(4), (i). The reasonable person standard also does

.: not apply to 
-Ottermine 

whether density bonus or general plan amendment ("CPA') application
T ptocedures are applicable because they are "questions ofstatutory interpretation that [the court]

ts *iU review independently." Cal. Renters Legal Advocacy & Educ. Fund v. City of San Mateo,

X ( e4nenrcn") (2021) 68 Cal.App.sth 820, 839. Opp. at 13.- 
Jh" conectly replies (Reply at 5) that the HAA's reasonable person standard applies to any

action to enforce the HAA, including the determination whether a housing development project

l0



"is consistent, compliant, or in conformity" with applicable standards. $655589.5(0(4). The HAA
also broadly defines "disapproval" as any instance in which an agency "[vJotes on a proposed

housing development project application and the application is disapproved." $55589.5OX6).
Nothing limits the HAA solely to a final merits decision. Additionally, the court finds that the

City's actions constitute a disapproval. See post.

2. Traditional Mandamus
Actions under the PSA are govemed by taditional mandamus. $65943(c). Neither party

addresses what fonn of mandamu applies to enforcement of the DBL, but in this context it is
governed by traditional mandamus.

A petition for uaditional mandamus is appropriate in all actions '1o compel the

performance of an act which the law specially enjoins as a duty resulting from an office, trust, or

lation...." CCP $ 10S5. A traditional writ of mandate is the method of compelling the performance

of a legal, ministerial duty required by statute. ,See Rodriguez v. Solis, (1991) I Cal.App.4th 495,

501-02. Generally, mandamus will lie when (l) there is no plain, speedy, and adequate alternative

remedy, (2) the respondent has a duty to perform, and (3) the petitioner has a clear and beneficial

right to performance." Pomona Police Officers' Assn. v. Ciw of Pomona (1997) 58 Cal.App.ath

S7g, Sgl-g+ (internal citations omitted). Whether a statute imposes a ministerial duty for which

mandamus is available, or a mere obligation to perform a discretionary function, is a question of
statutory interpretation. AIDS Healthcare Fourdation v. Los Angeles Counlv Dept. of Public

Health, (201l) 197 cal.App.4th 693,701.
In the absence of a ministerial duty, raditional mandamus relief is unavailable unless the

petitioner can demonstrate an abuse of that discretion. fui agency decision is an abuse of discretion

bnly if it is "arbitrary, capricious, entirely lacking in evidentiary supporq unlawful, or procedurally

unfair." Kahn v. Los Anseles Citv Emplovees' Retirement System, (2010) 187 Cal.App.4th 98'

106. tn applying tnis dCferential test, a court "must ensure that an agency has adequately

considered all rel&ant factors, and has demonstated a rational connection bctween those faclors,

the choice made, and the purposes of the enabling statt.(e." Western States Petroleum Assn v.

Sulrcrior Court, (1995) g eal.+th 559, 577. Mandamus *'ill not lie to compel the exercise of a

p,rbtt. .g*"* discretion in a particular manner. American Federation of State. County and

Municipil. Employees v. Metropolitan Water District of Southern Californiq (2005) 126

CalApp.4th2it?-61. It is available to compel an agency to exercise discretion where it has not

aone io (Los Angeles Countv Emololrees Assn. v. Countv of Los Aneeles, (1973) 33 Cal.App.3d

l, 8;, and to conect an abue of discretion actually exercised. Manjares v. ItleYvton, (1966) 64

i.f .Za 365,370-?L ln making this determination, the court may not substitute its judgment for

that of the agency, whose decision must be upheld if reasonable minds may disagrec as to its
wisdom. la.h lZt. A writ will lie where the agency's discretion can be exercised only in one

way. Hur6-do v. Suoerior Court. (1974) I I Cal3d 574,579. No administrative record is required

for traditional mandamus.
-.J
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3. Overlao of HAA. PSA. and DBL
fha argues that the issues undcr the PSA and DBL cannot be viewed in isolation, sepalate

from the HAA's more favorable standards of review. Rather, these overlapping laws must be

consgued together to carry out the Legislature's directive that the law be interpreted to favor

housing. nepty at 5. This is true, but it does not change the sundard of review for enforcement

of the PSA and DBL.
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Jha further argues that the question "whether an application is complete for purposes of the

PSA is also relevant under the HAA, which incorporates by reference the PSA's definition of a
completeapplication.''@(2022)85Cal.App.5th842,85l.Thecourt
is "not dealing with the PSA in a vacuum, but rather in its relation to the H.AA'. Id at 855.

Similarly, a DBL eligibility determination is inextricably linked to the IIAA's consistcncy

determination. The HAA expressly incorporates the DBL by reference, stating "the receipt of a
density bonus, incentive, concession, waiver, or reduction of development standards pursuant to
Section 65915 shall not constitute a valid basis on which to find a proposed housing development

project is inconsistent . . .." $65589.50)(3). In other words, a determination of consistency under

the HAA also requires a determination of DBL eligibility, and both questions must be reviewed

under the HAA's reasonable person sandard. Reply at 6.

Insofar as it is evaluating a HAA claim, the court agrees that factual issues conceming the

PSA and DBL determinations arc governed by the reasonable person standard. However, a legal

issue is "subject to de novo review. Citizens for E. Shore Parks v. State Lands Com.. (2011)202

Cal.App.4th 549,573. The City is corrcct (Opp. at 13) that whether density bonus or GPA

application procedures apply are "questions of statutory interpretation that [the courtJ will review

independently." Cal. Renters. supra, 68 Cal.App.5th at 839.- 
In constnring a statute, a court must ascertain the intent of the legislature so as to effectuate

the purpose of the law. Brown v. Kellv Broadcasting Co.. (1989) 48 Cal.3d 711,724. The court

finiloots to the language of the statute, attempting to give effect to the usual, ordinary import of
the language and seeking to avoid making any language mere surpluage. Brown v. Kellv

Broadcastine Co., (1989) 48 Cal 3d 71 I , 724. Significance, if possible, is attributed to every word,

ptuasq sentencJ, and part of an act in pursuance of the legislative purpose. Orange Counw
-Emplovess 

Assn. v. County of Orange. (1991) 234 CaLApp.3d 833, 841. The statutory language

must be harmonizeJwith provisions relating to the same subject matter to the extent possible. Id.
,.'The statute's words generally provide the most reliable indicator of legislative intent; if they are

clear and unambiguous, '[t]herC is no need for judicial construction and a court may not indulge

in it. [Citatio.]; MCI Communications Services. Inc. v. Califomia Dept. of Tax & Fee

Administration, (.'MCI") (2018) 28 Cal. App. Sth 635,643.

-tf 
a statuie is arbiguous and susceptible to more than one reasonable interprektion, the

court may resort to extrirsic aids, including principles of construction and legislative history.

Maclsaac v. Waste Management Collection & Recycline. Inc., (2005) 134 Cal.App.4th 1076, 1082
(1994) 23 Cal.APP.4th

iiZO, f fZOl. tn .eviewing legislative history, ballot pamphlets, prior versions of the bill,
legislative committee reporti, legislative analyst reports, bill reports, and other legislative records

ar! also appropriate souic"s indicative of legislative intent. In re John S.. (2001) 88 Cal.App.4th

1140, lla4,;.2; Kaul&nan & Broad Communities. lnc*v. Performilrqe Plastering. Inc., 133

Cal.App.a6 26,32. Documents not constituting legislative history include audroring legislator's

o letters, press releases, and letters by interested persons not communicated to the legislature as a

: whole, including letters to the Govemor uging that a bill be signed or not signed. statements. Id.

f"*, d,37.'l Where ambiguity still remains, the court should consider "reason, practicality, ard

X @mmon sense." la. at iOg+. This requires consideration of the statute's pulpose, the evils to be

X remedied, public poliry, and contemporaneous administrative constnrction. MCl, supra, 28

Cal.App.3d at 643-. The enactment must be given a reasonable and commonsense interpretation

consijtinr with the apparent purpose and intent of the lawmakers, practical rather than technical in
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nature, and which, when applied, will result in wise policy rather than mischief or absurdity.
Lungren v. Deukmejian. (1988) 45 Cal. 3d 727,735. Finally, statutes are not construed in isolation
and every statute must be read and harmonized with the statutory scheme. People v. Ledesma,
(t99?) 16 Cal.4'h 90, 95.

ln interpreting the HAA, the coun does not defer to the City's interpretation of its own
regulations. Although a court would normally defer to an agency's interpretation of its own
ordinances, land use decisions under the HAA are different precisely because the HAA cabins the

discretion of local agencies. Cal Renters. supra,68 Cal.App.5th 820, 844. The court must engage

in a "more rigorou independent review...in order to prevent the City from circumventing what
was intended to be a strict limitation on its authority." Ruegg & Ellsworth v. Citv of Berkelev.
(2021) 63 Cal.App .sth 277, 299.

D. Statement of Facts2

l. The Preliminary Aoolication
On June 23, 2022, Jha submined a prelirninary application for the Project to vest the

development standards in effect at that time pursuant to section 65941.1. AR 57-54. The Project

is a 40-unit housing development that reserves 20o/o of the units for low-income households. Id.

2. The AHRF
On August 11,2022, fta filed an Affordable Housing Refenal Form ("AHRF") with

Planning's Affordable Housing Services Section. AR 100-12. AHSS staff did not respond to the

submittal until34 days later, on September26,2022. AR 1637. AHSS staffdetermined that the

Project was not eligible for the DBL program. Id. The staff stated that the Property site is in the

RAzone, which permits only one family dwelling and does not allorv multi-family uses. LAMC

2 Petitioner Jha requests judicial notice of (l) a HCD letter of technical assistance to the

City of Fillmore dated August 24,2023 (Ex A) and (2) a HCD notice of violation issued lo La

Carlada Flinaidge dated June 8,2023 (Ex.B). The unopposed requests are granted. Evid. Code

ga52(c); Arncrican Indian Model School v. Oakland Unified School District- Q0l4) 227

cal.App.4s 258,293.- 
The City requests judicial notice of (l) the legislative history for SB 330 ($65941.1) (Ex.

l), (2) a March 16,2023 memorandum from HCD's deputy director to planning directors and

interested panies (Ex. 2), (3) a HCD letter of technical assistance to the City of Compton dated

March 28,2024,(4) a September 3,2021 lener from HCD to the City concerning ils draft housing

element (Ex. 4), (5) a February 22,2022lener from HCD to Planning concerning the City's
adopted housing element (Ex. 5), (6) a May ll,2022letter from HCD to Planning conceming the

City's revised housing element (Ex. 6), (7) a June 29,2022 letter from HCD to Planning

concerning the City's adopted housing element (Ex. 7), (8) City Council files No. 2l-1230 and 2l-
123-Sl conceming the City's housing element @xs. 8, 9), (9) the City's housing element (Ex.

l0), (lO) Planning forms for density bonus, suMivision instnrctions, subdivider's statement,

landscape plans, floor plans plot plans, and elevation plans (Ex. I l), (l l) City Charter sections

100-07 iEi. l2), and (12) ycar 2022 and2023 calendars (Ex. l3). The requests are gmnted. Evid.

Code $a52@), (c), O).- 
In reply, Petitioner Jha requests judicial notice of a June 26,2024 HCD letter of technical

assistance to the City of Beverly Hills (Ex. l). Thc rcquest is granled. Evid. Code $452(c).
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$12.07.A.1. Id. AHSS staffstated that Jha will need to apply for a zoning change to allow multi-
family uses. Id.

Jha requested an appeal of Planning's refusal to process the AHRF. According to Jh4 the

City responded that there is no recourse to challenge the City's processing of an AHRF. .9e AR
1637.

On Octobcr 14,2022, a City Plamer notified Jha via email that the AHRF was still in the
processing stage. He indicatcd that a GPA, multiple zoning changes, and fees exceeding 9100,000

would be necessary for the Project. AR 164l-42.

g.

Jha contends that she was unable to submit the Project application until the City agreed to

sign the AHRF. After multiple emails and meetings with Jha, a City Planner signed the AHRF on

December 12,2022. AR 1754.

According to Jha, Planning insisted that her Density Bonus request was invalid. On

December 12,2022, Planning created a new application with a new planning case number for a

GPA Applicarion and zone changes. AR l7t. Planning issued case numbers for both a Density

Bonus Application (AR 203940) and a GPA Application (AR 1796-97).

On December2l,2022,Ihapaid $38,352.77 inapplication filing fees for a Density Bonus

Application. AR 2039-40. She was also invoiced $136,557.20 for the GPA Application and zone

"hat 
ges. &!. Jha's counsel at trial informed the court that she ncvcr submitted a GPA Application

and did not pay this invoice.
On January 6,2023, Planning sent JhE a 39-p4e Project Review lener which statcd that,

while Jha believes the proper entitlement path for the Project is a Density Bonus, Planning's

position is that the proper entitlement path is a GPA, zone change, various other zone adjustments,

all of which are in CiryCharter section 558 and the LAMC and subject to the findings under section

655S9.5(d). AR 2042. Planning's letter stated that section 655S9.5(d) does not speciff the

entitlement process that can be required and confirmed that a Density Bonus is not the proper

entitlement process. AR 2043. The letter cautioned that it was not a disapproval of the Project

but rarher an identification of the process by w?rich the Project will be reviewed. AR 2043. The

letter listed 54 items for correction of the information already zubmitted. AR 2043-79. Some of
the corrections concerned the need for a GPA and zone change. See AR 2056- Other corrections

sought compliance with various code requirements, such as requesting that Jha "show active

engagement with the public street" and "show how human scale is maintained." AR 2M8.
ecioraing to Jha, the majority of items did not request information and instead sought signatwes

on refenal forms by multiple City departments, including the Preliminary Application and R9vlew

Program Unit, Bureau of Engineering, Bureau of Sanitation, Housing Department, an! Los

nngeles Departnent of Building and Safety ("LADBS"). AR 2M6-50.The various referral forms,

in turn, weie used by the different departments to indicate whether staff believed the Project

complies with the City's code. See, e.9., AR 39. '
! On April 5, 2023, Jha submined revised appllcation materials in response to Planning's

'tr Proiect Review letter. AR 2100-205. The City responded with a Second Project Review letter on
? epril 28, 2023. AR 641-86. This letter again stated that Jha believes the proper entitlement path

X foi ttre Project is a Density Bonus, but Planning's position is that the proper entitlement path is a

X GPA, zonj change, various other zone adjusments, all of which are in City Charter section 558

and the LAMC and subject to the findings under section 65589.5(d). AR 642. Planning argued

that section 65589.5(d) does not specifr the entitlement process that can be required and conlirmed
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that a Density Bonus is not the proper entitlement process. AR 642. The lener again cautioned

that it was not a disapproval of the Project but rather an identification of the process by which the

Project will be reviewed. AR 642.
The Second Project Review letter also noted that the Project is now a condominium project

based on the April 3, 2023 communication but that was not previously identified. AR 642. The

documents submitted cannot be considered complete for a suMivision because no suMivision
application had been made or paid for, and none of the items on the checklist and suMivider's

statement form had been provided. AR 642. Tlte letter listed 45 items for Jha to "ampli$, cotr@t,

clariff, and supplement". AR 642-84. The majority of the corrections concerned the need for a

GPA and zoning changes. See, e.g., AR 675 ('correct the allowable ma"ximum height for all

buildings and structured') AR 645 ('needs to be amplified, corrected, clarified and supplemented

to identiff the correct type of entitlement requested (e.g., General Plan Amendrnent. . . .")'

4. The Aooeal and Planninets Detemination of Loss of Vestins Richts
On-t"tay tZ;023, Jha appealed Planning's incompleteness determination to the City

Council pursuant to the PSA. AR 719-27. On May 16,2023, while the appeal was pending,

Planning wrote Jha that she had lost her vesling rights from the June 23, 2022 preliminary

application. AR 761-63. Planning's letter stated the preliminary application was deemed

su6mitted on June 23,2022,the l80day period under section 65941.1(dX2) ended on December

Zl,Z022.The City's lener added that on Januarl' 6 2023, Planning wrote the initial Project Review

letter and more than 90 days had passed without receipt of all missing or incomplete information

identified. AR 762. Although Jha had submitted a response to the City's January 6,2023
incompteteness letter within 90 days (AR 386), the resubmittal did not satisry the required

information. AR 762. In addition, Jha had modified the Project to be a condominium project. AR

762.
A complaint was made to HCD about the loss of vesting, but HCD's Jy9 J8,2023 email

stated that its invesdgation found "no apparent violation" of housing law". AR 2921,2962. Iha

submitted her own inquiry to HCD to ask whether the Project's vesting rights expired after

receiving a second incomplercness determination. An HCD staff member responded: "No, the

prelimin-ary application dois not expire if the development application is deemed incomplcte since
'Govemment 

bbde section 65943 allows for resubminal of the requested items." AR 2638.

5. The Citv Council Aooeal
pl@ Council with a June 12, 2023 xaff report that repeated its

position that thJ.icorrect entitlement path forward is not a Density Bonus reques_t" and that the Jha

must "proceed with a General Plan Amendment, Zone Change, Height District Change" and other

entitlements. AR 786. Planning recommended denial of the appeal "due to flaws" in Jha's

submittals (rather than any missing information). AR 823.

On June 20, 20t3, the City Council's PLUM Committee conducted a hearing and

uranimously lecommended denial of Jha's appeal under ttrc PSA. AR 1077-78.

On june 27,2023,the City Council held an appeal hearing and voted to deny Jha's PSA

appeal.AR I138.

E. Analvsis
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Petitioner Jha seeks mandamus compelling the City to carry out its duties pursuant to the
PSA, HAA, and DBL, accept her development application as complete, and approve the Project
within 60 days.3

l. The PSA
The purpose of the PSA is "to expedite decisions" on development projects. The PSA is

solely designed to gather information about the project being proposed, not to detemrine whether

a project is zoning compliant. Once a development project application has heen submined, an

agency must first determine whether the application is complete and provide an exhaustive list of
incomplete items. $65943(a).4

In response to local govemments' denial of housing projects, HCD has explained in a
technical letter to the City of Filmore that a determination that an application is incomplete based

on a purported zoning code inconsistency violates both the PSA and the HAA. HCD explained

3 Certain of the parties' arguments may be dealt with zummarily. Jha is correct that the

court determined on demurrer the builder's remedy applies to her project application. Pet. Op. Br.

at l. The City was rcquircd to update its sixth housing element cycle b1' October 15, 2021 but did

not meet the deadline. The City was not in compliance with the Hotsing Element Law until HCD

certified the City's housing element on June 29,2022. The coun determined that the City did not

achieve howing element compliance by the June 23, 2V22 date when Jha submined a complete

preliminary application, and therefore she may invoke the builder's remedy in section 65589.5(d).

ln aoing so, the City still could require the Project to comply with objective, quanlifiable, written

development standards, conditions, and policies appropriate to, and consistent with. meeting the

jurisdiction's shate of the regional housing need. $65589.5(fxl).
Although the City's opposition reiterates these arguments and raises new arguments that

imposition of the builder's remedy would violate the City's right to home rule and constitute an

underground regulation/penalty, the arguments are not persuasive. See Reply at 7. As a result, the

court need not address the City's arguments on the builder's remedy, including headings E, F, H,

and t. See Opp. atlT-2l.
The City also argues that the preliminary application does not vest against later state

regulations (Opp. at l7), apparently suggesting that the application does not vest with respect to

thi HCD's certification of the City's housing element. At trial, the City's counsel reiterated that

section 65589:5(o) subjects the Project only to the local ordinances, policies, and standards in

effect at the time of thepreliminary application, not the HCD's action. This issue was raised and

rejected by the court on demuner. See Reply at 5. The HCD's action prevents the City's housing

element from being compliant but is not itself an ordinance, policy, or srandard.

Finally, ttre City corectly argues that Jha fails to support her declaratory relief pattern and

practice claim. Opp. at 21. While Jha ties to maintain the viability of that claim by arguing that

she *uy request disiovery and a separate trial regarding the City's panern and pmctice of violating

state housing law after the mandarnus claim is heard, she did not have leave to bifurcate her claims.

See Reply ai tC. tte pattern and practice claim is waived. See Balboa Insurance Co. v. Aguine.
(1933) l49Cal.App.3d 1002, 1010.

a The HAA provides a separate process to determine zoning code compliance after an

application is accepted as complete. For projects with fewer than 150 units, the wrinen compliance

deiermination shall be provided "[w]ithin 30 days of the date that the application for the housing

development project is determined to be complete." $65589.5(iX2).
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that a zoning code-compliance comment "cannot be used as a basis for determining the

completeness of the application" and that when "a local jurisdiction improperly characterizes

comments as incomplete items, the jurisdiction impermissibly raises the bar to achieving a

complete application, in violation of the PSA." Pet. RIN Ex. A p. 2; RJN Ex- B, p. 5.

HCD's interpretation of the PSA is somewhat supported by section 65944(a), which
prohibits an agency from requesting new information once a public agency accepts an application
as complete. At that point, the local government may only request the applicant to clari$, amplify,
correct" or otherwise supplement the information required for the applicatioa in the course of
processing the application. Id.

Jha correctly contends that the City violated the PSA by demanding that she comply with
zoning requirements in order for her application to be complete. Planning's Project Review lener

states that the application "does not comply with objective zoning standards" and includes 34

demands for Jha to "clari$, amplift, correct, or otherwise supplement the information provided".

Despite Planning's use of statutory language, the demands for conections were based on the City's
determination that the Project is not code-compliant rather than on missing items in the application'

But this information can only be requested after the application is accepted as complete. Pet. Op.

Br. at I l.
Jha also corectly argues that the City's demands for legislative action were outside the

scope of the PSA, which only applies to "development projects", defined as "any activity involving

thelssuance to a person of a lease, permit, license, certificate, or other entitlement for use by one

or more public agencies." $65931. Zoning changes and general plan amendments are legislative

acts and not development projects involving the issuance of an entitlement. Amel Development

Co.v.Cit.vofCostiMesa,(Arng!.D9@)(l9s0)28Cal.3d5ll,5l4.Legislativeacts
ate-,ot entitlernents as they are subject to referendum, .ue not reviewed against established

standards, do not need to be supported by findings, and do not require notice and hearing for

affected property owlers. ld, at 522. The PSA "cannot be used to compel legislative changes to

a zoning ord-inance or a general plan because the act is limited to projects that are adjudicatory in

nature.'i Land Waste , sipa,222 Cal.App.3d at 959; see also Landi v. County of Monterev, (1983)

f fg Ca.npp:A g34 ,93t47. ln short, legislative actions such as rezonings and GPAs fall outside

the scope of the PSA. Pet. Op. Br. at I l.
Jha contends that the only items identified in the City's Project Review letter that were

missing from the application were applications for GPAs and zone changes. The City does not

even hive an application for a GPA, which may only be initiated by the City itself. City Chaner

$555(b). Thus.tlhe City is demanding an application that does not exist. The City's demand for

iegistative change apptications is itself a determination that the Project does not comply with

.,i11.nt zoning. Its 
-incompleteness 

determination based on missing legislative applications

therefore was invalid. Pet. Op. Br. at I l-2.
According to the City, nothing in the PSA forbidsit from reviewing the completeness of a

lec.islative application based on an existing list of application requirements and then providing a
3 *iinrn list of missing materials within the time specified by section 65943. Thc City may borrow

,: from the pSA procei even though an application is not subject to the deemed approved terms of
T section 65950 ior an agency's failurc to timely act. Land Waste. suPra,222 Cal.App.3d at 950'

X 961 (the pSA docs notiequire that a permit application be deemed approved if not acted on within

!] the statutory perid when the permit application would require a legislative change; section 65950

does not compet legislative acts such as GPAs or zoning changes). Opp. at l4-15.
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It is not clear what the City means by borrowing from the PSA process. Whether they are

described as an entitlement or not, it is clear that the City cannot graft legislative changes such as

a GPA or zoning change onto thc completeness determination, The City's refusal to process an

application based on a missing GPA Application was invalid.
Jha similarly .ugues that density bonus eligibility determinations similarly are outside the

PSA. The DBL prohibits a local govenrment from refusing to accePt an application as incomPlete

merely because it believes the project is ineligibte for a density bonus. Rather, lhe DBL states that

'to provide for the expeditiors processing of a density bonus application," u lTd government

shali noti$ the applicant with the application is complete within the PSA's timelines.
g65915(a)(3XC). Otrty *1i1f the local goverffnent notifies the applicant that the application is

deemed-somplete" may the agency provide a determination regarding density bonus eligibility.

965915(aX3XD). . This determination regarding density bonus eligibilig occurs after an

application has been accepted as complete. Pet- Op. Br. at 12.

Jha states that the Ciry* refised to accept her application as complete based on an enoneous

determinationthat the Project is not eligible for a density bonus. Planning's letters repeatedly state

that a Density Bonus Application is "not the correct" entitlement path. Under the plain language-

of the DBL, 
-the 

City's iin sat to accept the application as complete based on a determination of
density bonus ineligibility was invalid. Pet. Op. Br. at 12.

The City r-sponds that Jha grafls the word "only" onto quoted language in section

65915(aX3)(D) to incorrectly claim that the City is prohibited from identi$ing basic Density

nonus'e'tigiUitity issues untilan application is deemed complete. Jha promotes this rewriting to

argue ttre City must accept and process all Density Bonus applications no matter how little

iniormation ii provided. A court may not "under the guise of construction rewrite the laf'.
DiCampli-Mintz v. County of Santa Clara Q0l2) 55 Cal.4th 983,992. Opp' at 14.

S."tior 6591-5(aX3XD) provides rhat *[iJf the local govenrment notifies the applicant that

the application is aeemea comllete", it may provide a determination regarding density bonus

eligibiiity. It is true that lhe prouision does not say that the local government can determine bonus

aeisity itigiUitity only in that circumsrance. Nonetheless, the City cannot refus€ to accept an

application-basea onid.t"rrination of ineligibility for a density bonus. The DBL specifically

uito*"r local governments to create a "list of all documents and information required to be

submitted with the density bonus application in order for the density bonus application to be

deemed complete." $659i5(aX3XB). This is separate from a determination of density bonu

eligibility *d th.t is nothing in section 65915(aX3)(B) permits a determination of ineligibility to

Ue'usea io deny completeness. Section 65915(aX3)@) expressly states that any determination

regarding the density bnus or eligibility for incentives, conce.ssions, or waivers shall be based on

thI developtn.nt pro.;."t at thetiml the application is deemed complete. The City could not make

this eligibility determination at the application completeness stage'
-The 

City then argues that there is no basis to require a merits review of Jha's applications

because Jha dois not dispute that they are incomplete. The City notes that Planning issued a case

number for both a Density Bonus Application (AR 203940) and a GPA Application (AR 1796-

g7). On January 6,202i, Planning;s letter identi$ing how both applications were incomplete.

nn ZOqt-g3. Jha submitted additional materials on April 5,2023. AR 2100-2205. Planning's

second letter on April 28, 2023 expluned that both applications remained incomplete. AR 641-
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86. Jha appealed the incompleteness decisions to the City Council. AR7l9-27.5 Planning's June

12, 2023 staff report explained why the GPA Application process applies, and why both
applications remained incomplete. AR 3020-61. The City Council upheld the incompleteness

determination on June 27, 2023. AR I138. Opp. at 9-10.
The issues raised in the City's review letters concem documents and information that are

required in the City's lists of application requircments. AR 1792-1928; City RIN Ex. ll. The

Ciry is entitled to demand compliance with its list of application information. $$ 65940, 65943.

Opp. at 16.

Jha does not address the City's detailed identification of incompleteness issues for the GPA

Application. She merely contends that the GPA Application cannot bc used. On or about

December 12,2022, Planning emailed all the instructions for the GPA Application process,

including a GPA Initiation Request form that Jha could have filled out for GPA initiation. AR
1807-12J Planning explained that, while Jha's application indicates that she isrequesting Project

approval under section 65589.5, that section does not spcciry the entitlement process. AR 2043.

dnce the GPA Application is complete, the application would be subject to the FIAA builder's

remedy findings at section 65589.5(dX5), if applicable. AR 2042,3034. Opp.at 15.7-The 
City adds that the Density Bonus Application was incomplete. The application

materials have been either incomplete or internally inconsistent tluoughotrt the process of
reviewing application completeness, resulting in review letters dated Janu{y 6,2023 (First

Review: AIi 2042-79), April 28, 2023 (Second Review - AR 641-86), July 12, 2023 (Third

Review - ARI I 39-89), Augrrst 2, 2023 (Fourth Review - AF.l27l-72), and August 23,2023 (Fifth

Review - ARl273-l 330). Opp. at 15-16.

Contrary to Jha's claim, Planning's demand that the application be made"consistent" does

not refer to project consistency with a City development standard but rather that Jha's Density

Bonus Rpplication be intemally consistent. AR 641-?05, 2041-93, 3300-309. For example, the

description of housing unis has been inconsistent even though the application form states that

applications "filed with unclear or inconsistent information will result in delays...." AR 1901.

Jira's initial application papers described a 45-unit Project. AR 82, 228. Other Papers describe

the Project u" +0 units. AR 41,232. The number of proposed units, market rate units and/or

5 the City dgues that Jha provided responses that failed to complete either application (AR

3449-69 6nni), yn-qo $n6ln),3299-309 (missing items)) and Planning responded (AR

3337-39 (6tt4t23)). oPP. at 9-10.
6 iha reiterates iliat the City's Charter prohibits private parties from initiating GPAs. City

Charter $555. There are no "GPA application procedures" because there is no such thing as a GPA

application. Reply at 10. However, the case relied on by Jha expressly states that City Charter

,i.tion 555(a) do"s not place any limitation on a private party's ability to request a GPA.

Westsiders dpposed to Overdevelooment v. CiW of Los Angeles, (2018) 27 Cal.App.Sth 1079'

3 1089. The court accepts the City's position that Jha could initiate the GPA process.

.l ? According to the City, Jha submined a GPA Application in part (AR 3052-53 (Staff
:: Appeal Resp. #4), but it was incomplete as explained in Planrring's reports and its Exhibit I to the

E City Council. AR 3Zg9-309 (Ex. I). Opp. at 15. At trial, Jha's counsel denied that Jha ever

X submitted a GpA Application. The City's citation (AR 3052-53) is to staffs statement that Jha

directed the City to ut material from the Density Bonus Application-fol the GPA Application,

and she has submitted material for the GPA Application. This is insuffrcient to show submission

of a GPA Application.
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affordable units remained inconsistent. AR 232, 1161, 1300. Other incompleteness and/or

inconsistencies are: (l) failure to provide information about removal of off-site trees (AR 234,

663,1299-1300, 130?-09); (2) an incomplete declaration regarding incentives and waivers (AR

667, l30l-03); (3) missing building permits and certifrcates of occup{rncy (AR 673, 1309); (a)

illegible or inadequate floor plans (AR 577, l3l3-14); and (5) missing landscaping and open space

plans (AR 679,1316). Opp. at l5-16.
Jha replies that her Density Bonus Application is complete. CPAs and zoning changes are

outside the scope of PSA procedure, and most of the incomplete items were invalid demands for

legislative changes, determinations of project consistency, and DBL eligibility determinations. Jha

arlu"s that she cannot go through all 45 pages of Planning's inane comments because of her

briefing page limits but will address the items specifically discussed in the City's opposition, which

demonstrate how the City abused the PSA Process. Reply at l2-13.
While the City takes issue with the fact that Jatr amended the Project from 45 units in the

preliminary apptication to 40 units in the application, the HAA specifically allou,s an applicant to

rcvise the number of units by less than 20% following the preliminary application submittal.

g555S9.5(oX2XE). Plaming claimed the 40-unit Project is inconsistent with the AHRF that listed

+S units. An Zl l. Planning failed to mention that Jha submitted the AHRF on August 11,2022,
jrst after the preliminary application. Planning failed-to process the AHRF until Deccmber 12,

2OZZ, four months after submittal and just a week before the deadline to submit a development

application. AR 1754. The only reason the AHRF did not match the updated Project plans was

beiause Planning failed to timely sign the fonn Reply at 12.

The City-also points to misslng landscaping and open space plans, but Jha told Planning

that landscaping and op"o sp"." would not be included in the Project. AR 1316. She sought a

DBL waivei notn these requirements. Still, Planning argued that "[t]rees in the public right of
lvay are landscaping." Id. I; other words, Planning demanded that Jha submit a landscaping Plan

to iaentiS existing om+it" trees (that were already identified in her Tree Disclosure). Landscaping

plans show the ditails of proposed landscaping, not the presence of existing off-site trees. See

LAMC $12.21(C). RePIY at 12-13.

The City points tL an incomplete declaration regarding requested incentives and waivers.

This is untrue. Jha did submit a complete declaration for waivers and incentives. AR 9-12.

planning did not request information from Jha and instead demanded that she confirm the

applicable code standard with LADBS by submitting a Preliminary Zoning Form that is "intended

to determine compliance with City zoning." AR 434, 1301. A determination regarding zoning

code-compliance iannot bc used as a basis for determining completeness. Reply at 13.

Other incomplete items included inadequate floor plans because the r€creation room did

not state whether it would be used as an "exercise room" or a "game room" (AR l3l4), even

though the term "recreation room" is defined as a room "designed to be utilized primarily for

g.r"Jr, the pursuit of hobbies, social gatherings, and such activities." LAMC $12-03. The City

ilso could not determine whether the clearly labeled rooftop terrace was a fourth story (AR l3 I 5),

yet simultaneously demanded that Jha 
*show how the terrace will be used directly on the plans"

ieR tf t+), as if fia could predict how future residents will use their private tenaces. Reply at 13.

Aside from the i.proper requirements for a GPA, zone change, and improper

determination of density bonus eligibility, the court cannot determine from the parties'

presentation whether ttri City had lCgitimate reasons to find the Density Bonus Application

incomplete. There may be inconsistlncies or incomplete information that could justi0 the
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determination.8 However, the City clearly chose the wrong path in requiring a GPA, zone change,

and determining density bonus ineligibility, ild these were the main reasons for the

incompleteness determination. As a result, the City's incompleteness determination cannot be

upheld.

2. Jhats Vestins Rishts Did Not Exoirc
In SB 330, the Legislature added a provision to rhe PSA preliminary application process

specifically for horsing development projects, the purpose of which is to secure vesting rights and

lock inro place existing development standards. $65941.1. To maintain vesting rights, an

applicant must submit a development application within 180 days of submitting a preliminary

application. 965941.1(d). Additionally, if an agency makes an incompleteness determination

'lurzuant to Section 659$: the applicant must submit the information needed to complete the

application within 90 days or the preliminary application expires. Id
Jha contends that the City unlawfully refused to recognize the Project's rresting rights.

According to Jha, section 65941.1(d) specifically refererrces the iterative process of application

and completeness determination, stating that an applicant must respond within 9Odrys if the public

agency makes an incompleteness determination "pursuant to Section 65943." $65941.1(d). An

incompleteness determination "pursuant to Section 65943" includes both an initial completencss

determination and any subsequent determination made in response to a resubmittal. In other

words, each time a new written completeness determination is made pursuant to section 65943, an

applicant has 90 days to respond in order to maintain vesting rights. Pet. Op. Br. at 13.

The City argues thai Jha's interpretation of section 65941.1(d) is inconect. An applicant

docs not have 90 &ys to respond each time an incompleteness determination is made. The

developer has 180 days after submitting a preliminary application to submit "all of the

information" required for a complete application. $65941.I(dxl). If there is an incompleteness

determination, ih" developer nshall submit" the information for completion in 90 days.

$65941.1(dX2). A failure to do so means that "the preliminary application shall expire and have

no further force or effect." !d. Opp. at I l-12.
The City points to rhe legiilative history of SB 330 (section 65941 . I ) as establishing that a

single 90-day p"iioa to completl the application was added so that the law "delineates a protocol

forfp6 tne aipticant and the jurisdiction." Resp. RJN Ex. l, pP. 83r 98-99, 277,294,289, 300.

It is designed io U.t a "developer doesn't just put in an inilial application, lock ntles, then go away

for l0 yelrs and come back wanting locked rules for their project."ro

As a result of an amendment, the American Planning Association (*APA") removed its

opposition to SB 330 because there would be an "obligation of the applicant to pursue a complete

aiptication in a reasonable timeframe in order to retain their vested rights." Resp. RJN Ex. l, p.

Neither party addresses Planning's point in the Second Project Review l-etter that the

i project is now a condominium project, the documents submitted cannot be considered complete

.: for-a subdivision because no suMivision application had been made or paid for, and none of the

: items on the checklist and suMivider's statement form had been provided. AR 642. Attrial, Jha's

E counsel stated that the Project is a rental project, not a condominium project.

X e pursuant to the PSA, once an applicant resubmits an application in response to an

agency's incompleteness determination, a new 30-day period begins wherein the agency must

make another completeness determination. $659a3 (a)'
ro The City;s citation for this quotation (Ex. l, p.267)is not in its requested judicial notice.
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I184. The APA letter urged the Legislature to utilize the PSA's exisring process but removed its
opposition to SB 330 when arnendments ueated an "obligation of the applicant to pursue a
complete application in a reasonable timeframe in order to retain their vested rights." Resp. RIN
Ex. l, p. 68. The APA stated that it prefened the PSA's existing vesting trigger but noted that

"these amendments are intended to ensure this new two-step application approval process creates

incentives for the applicant to complete the development processes in a timely manner...." !!.
The APA stated that the amendment'\vill require...the applicant to complete the process in a
timely manner in orderto receive the vesting benefits of the bill." Resp. RIN Ex. I, p. I182. Opp.

at ll-12. rr

The City concludes (Opp. at 10, 16) that this legislative history indicates that section

65941.1's 90day provision is designed !o cut offvesting rights and Jha's interpretation would

intcrpret the l80day and 90-day periods out of existence. See Select Base Materials.Inc. v. Bd.

of foualization (1959) 5l Cal.2d 640, 645,647 (statutes are constnued to avoid rendering

"nugatory important provisions of the statute."). Given this interpretation of section 65941.1(d),

the Froject has no builder's remedy protection because any vesting rights expired when Jha failed

to submit a complete application within 90 days of Planning's January 6,2023 incompleteness

letter. AR 3037-38.
On May l6,2[23,Planning wrote Jha that she had lost her vesting righs from the June 23,

2022 preliminary application. AR 761-63. Planning stated the preliminary application rvas deemed

submitted on June 23,2022 and the 180-day period under section 65941.t(dx2) ended on

December 21,2022. Planning wrote the initial Project Review letter on January' 62023, and more

than 90 days had passed without receipt of all missing or incomplete information identified. AR

762. Although Jhl had zubmined a response to the City's January 6,2023 incompletaness letter

wirhin 90 days (AR 386), the resubmittal did not satisff the required information. AR 762.

Therefore, the vesting preliminary application had expired. AR 762.

The City notes that a complaint was made to HCD about the loss of vesting, but HCD's

June 28, 2023 imail stated that its investigation found "no apparent violation" of housing lau/'.

AR 2921, 2962. Opp. at 10, 16.

At trial, the City's cotrnsel explained that the loss of vesting rights also means the loss of a

section 65589.5(d) builder's remedy. The HAA prohibia a local government from applying

development standards that were not in effect at the time a preliminary application is submined.

$65SSi.S(o). The HAA statcsthat is a violation to require, or even attempt to require, a project to

comply with an ordinance, policy, or standard not adopted and in effect when a preliminary

application was submitted. g65589.5(kXIXA)(TXIII). If vesting rights undel the preliminary

apptication expire, then the builder's remedy - which applies only when the local govemment does

*i h"ur a housing element in substantial compliance with the Housiqg Element Law - would not

apply to Jha becaise the City now has a compiiant housing element.r2

3 lt Assuming that the APA's statement is proper legislative history, it is a statement by a

'l third parry and noi accorded significant weight. See Kaufinan & Broad Communities. Inc. v.

1' Perfoimance Plasterine.Inc.. supra,l33 Cal.App.46 at 38.

E@unselaliostatedthatthelossofvestingrightswouldnotpreventfurther
X review of the Project application. For this reason, Planning continued to review and deny Jha's

Density Bonus Application as incomplete or intcmally inconsistent in additional rcview letters

dated july tz,21ii (AR I139-89), August 2,2023 (AR l27l-72),andAugust 23,2023 (AR 1273'

l33o)
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Section 65941.I(dxl) provides that the applicant must submit an application that includes
all necessary information within 180 days after submitting the preliminary application. The plain
tanguage of the provision sets a l8Oday deadline. Scction 65941.1(dX2) provides that, if the

agency determines that the application is incomplete pursuant to section 65943, the applicant shall
submit &e missing information within 90 days and the failure to do so will mean the application
has expired. In tum, section 65943 provides that the €ency must make a wrinen determination

on the completeness of an application within 30 days of submittal, or it will be deemed complete.

9659a3(a). Upon receipt of "any rcsubmittal of the application, a new 30-day period shall begin,

during which the public agency shall determine the completeness of the application." [d.

At trial, the parties' counsel agreed on the relationship of section 65941.1(dxl) and (2). If
an applicant fails to submit an application within 180 days after the prcliminary injunction, the

lS0daydeadlineinsection6594l.l(dxt)barsitfromdoingso. Iiontheotherhand,anapplicant
submits an application within 180 days, it is timely even if it is incomplete. This is true despite

the language in section 65941.1(dxl) that the application must include "all of the information

required to process the development application". Counsel agreed that an incomplete application

submincd u'ithin 180 days is still timely under section 65941.1(dxl). The court accepts the

parties' interpretation.
The incompleteness issue is dealt with by section 65941.1(dX2). This is whcre the parties

diverge. The City contends that the applicant receives a single 90-day period to cure the

incomplete application. If the information submitted does not complete the application, then the

preliminary ipplication expires and is no further force'and effect. $65941.1(dX2). Jha contends

that there may b" multiple iterations of this 90day submission and 3Gday evaluation process. So

long as an applicant meets the 90day deadline, there is no bar.

The coutt 
"gr4s 

with Jha that multiple iterations of the 90-day submission/30'day revierv

are permissible under section 65941.1(dX2). Section 65941.1(dX2) expressly refers to

corilrt.n"ss pursuant to section 65943. In turn, scction 659a3(a) refers tQ "any subsequent

reviiw of the ipplication determined to be incomplete", "any resubmittal of the application", and
.,a new 30-day period." The use of the words "any" and "neu/'in section 659a3(a) indicate that

multiple resubmissions of an application may be made. The sbrute supports Jha's reading that the

subm-ission and completeness eualuation for an application is an iterative Process with no limit on

the number of submissions.
The court's conclusion is supported by the fact that the court is "not dealing with the PSA

in a vacuum, but rather in its relation to the HAA," and the Legislature has mandated the HAA
must be interpreted to "afford the fullest possible weight to the interest ofl and the approval and

provision of, houing." Save Lafavette v. Cit-v of Lafavette, (2022) 85 Cal.App.sth 842, 855
'(refusing 

to interpre,the PSA to treat a multi-year delay as a resubmittal that terminated earlier

vesting rigtt t and instead recognizingJhe project's decade-old vesting rights in part because the

HAA'; poti.y that favors housing).r3 The City's interprctation makes it more difticult for

13 The City argues that the court in Save Lafayette v. Citv of Lafayette. supra, 85

Cal.App.Sth at 854-55, rejected the prospect of a "deemed disapproved" consequence to passage

of ttroise's timelines in part because no statutory text supported the argument and there is no

statutory text to support Jha's argument either. Opp. at 16-17. Perhaps, but the point remains that

the PSA and HAA must be interpreted to give full weight to the approval of housing.
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applicants to maintain vesting rights and directly conflicts with the Legislatue's clear mandate to
interpret its provisions in favor of housing development.la

The legislative history provided by the City does not undermine this conclusion. The

Assembly Bill Analysis states that "[i]f the local agency determines that the information provided
is not complete, the proponent has 90 days after receiving this determination in writing to provide
the information, or their preliminary application will expire." Resp. RIN Ex. l, p. 40. This
statement is consistent with the conclusion that when an applicant rcccives an incompleteness

determination pursuant to section 65943 - not just the first incompleteness determination - an

applicant has 90 days to respond. This interpretation does not read the 90-day deadline out of
existence becaue an applicant still must diligently respond to each incompleteness determination
within 90 days.

The June 28,2023 email HCD email cited by the City is not weighty. HCD staffwrote
that it had "received a request for a letter of support" for the Project and found 'tro apparent

violation of state housing law." AR 2962. The email's conclusion is unsupported by any facts or
analysis. In contrast, Jha submitted an inquiry to HCD asking whether the Project's vesting rights

expired afrer receiving a second incompleteness deterrnination. An HCD staffmember responded:

'N;o, the preliminary application does not expire if the development application is deemed

incomplete since Government Code section 65943 allows for resubmind of the requested items."

AR 2638. Reply at 8-9. Jha responded to the City's incornpleteness determination within 90 days

as required and there was no violation of section 65941.1(dX2).

Jha submitted the preliminary application on June 23, 2m2. She filed the AHRF on August

ll,2}zzand the City waited fonr months to sign it" until December 12,2022. Jha paid her Density

Bonus Application fecs nine days later. After Planning sent her the January' 6,2023 Project Review

letter, Jha submitted revised the application materials within 90 days, on April 5,2023. After

Planning's second Project Review letter of April 28, 2023, Jha promptly appealed on May 12,

2023. This timeline shows Jha's diligence in pursuing her application.

Jha's vesting rights did not expire, and the City's refusal to recognize them was inconsistent

with the PSA and violated the HAA.

3. The Citv Disaooroved the Proiect Under the HAA
tt is unaisputea that the Project meets the definition of "housing for very low, low-, or

moderate-income households" under the HAA. 0655S9.5(hX3). The HAA prohibits a local

government from disapproving an affordable housing project unless it makes written findings

Sased on a prepondetance of the evidence in the record as to one of five specifically enumerated

findings. $6SS-gg.S(a). The court has already determined that the City cannot disapprove the
projeci based on section 65589.5(dX5) (he builder's remedy) bccause the Ciry was not in

compliance with the Housing Element Law on the date that Jha submitted a complete preliminary

application. There is no evidence that any of the other enumerated findings apply, and the City

aia not attempt to make such findings. In short, there is no valid basis for the City to disapprove

the proposed affordable housing Project.- 
The City argues that the court is reviewing the City's deterrrination of incompleteness

under PSn seciion OSgql as to both applications. The builder's remedy disapproval findings

14 Can the local government ever end the cycle of resubmissions within 90 days? Probably

so by relying on the tSb-aay period in section 65941.1(dxl), but the court need nst decide this

issue.
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apply to a merits disapproval of the Project entitlement, not an incornpleteness appeal.

965589.5(dX5). Nothing in the HAA equates a decision on PSA incompleteness to the disapproval

of a project application or entitlement. qf, $65589.5(h)(6XHAA definition of "disapprove"

references the "land use approvals or entitlements" for a building permit). Planning stated that the

applications remain incomplete, but it will proccss either of them once complete. AR 3338. To

the extent that Planning made an "early pre-decision compliance review," it was for Jha's

information, nor a decision on the merits. AR 7&-76. The City has not made a final merits

disapproval of either application, and for that reason Jha cannot claim that Planning's statement

that the GPA Application is the correct process is itself a disapproval of the Project. Opp. at 19.

The short answer is that Jha is correct that the City Council's decision on completeness is

a disapproval. Pet. Op. Br. 
^t 

L7. The HAA defines disapproval as any instance in which an

agency "[v]otes on a proposed housing development project application and the application is

disapproved . . ..' $65589.5(hX6). While the Oty Council purported only to vote_on whether the

application was complete, its vote disapproved the Project based primarily on the City's perceived

glneral plan and zoning inconsistencies. The Cily did not simply recommend a GPA and zone

"h"nge; 
lt required them. The City Council made clear the Project cannot be approved unless it is

moaffied to be consistent with the general plan or the general plan is modified to be consistent

with the Project. This is a disapproval.

4. TheCitv violated the HAA
Th@erminedthatthebuilder'sremedyapplies,andthereforegeneral

plan and zoning inconsistencies are not a valid basis to deny the Project. The City did not make

any written findings regarding any of the other four enumerated bases to disapprove an affordable

housing projecf, ana tnerefore the City's vote to disapprove the project was in violation of the

HAA. $6ss89.s(k)(lxAxi).
ttr" City cogectly notes that the FIAA does not speciff procedures for rhe review and

processing of a-builder's iemedy project. Unlike other HAA or DBL provisions, there is no HAA

iext that lrevents legislative procedures from applying to projects receiving builder's remedy

protection. Cl $$ OSSSg.S(|X4) (project "shall not require" rezoning), 65915(f)(5), $Xl) (denstty

Lonus or incentive "shall nit require' a plan amendment). There is also nothing in the HAA that

says a builder's remedy project must be approved ministerially, or that a specific process must be

*"d, in contrast to othlistatutes that expressly reference a ministerial process. q $$ 65913.4(a),

66317 (a), 65852.21, 66411.7(a), (b[ I ). Opp. at I I .'i'ire 
City dgues that it is contrary to the plain langrrage of section 65589.5(o) for Jha to

claim that rhe iity rutt use a process that docs not follow the laws and policies under which the

project vested. Iie entitlements associated with the GPA Application holor th9_City policies in

effect on the June 24, 2022 date of the preliminary application that speci$ the GPA Application

proccdure and satisS the need to legalize the Project rvithin the City's zoning and planning

hamework. 965539.3(o)(l); AR t53542. Nothing in the HAA prohibits the City from seeking a

GPA or zone change. OPP. at 11-12.

The City tilio 6n a March 28,2024 HCD letter of technical assistance to the City of
Compton in which HCD agreed that the HAA does not speciff the process for reviewing a project

with builder's remedy protection and also agrees that a jurisdiction may require a general plan

amendment or zone c-trattge to review such a project. Resp. RIN Ex- 3. Opp. at 12'

HCD's letter stat& that a jurisdiction without an adopted hotsing element in substantial

compliance with sate law when ihe preliminary application was submitted and subject to the
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builder's remedy is not prevented by the HAA "from requesting a general plan/zoning code

amendment" to avoid a legal non-conformity. Resp. RIN, Ex. 3. Further, the builder's remedy

docs not expressly prevent the city from requiring discretionary permits and/or legislative actions

that would bc required for similar projects (e.g., CPAs, zoning changes, CUP, specific plan

a6endments). Ex. 3. HCD warned, however, that the II{A would be violated if the city's
insistence on a GPA or zone change would render the project infeasible because it "delays project

approval or increascs the cost of the approval process." Ex. 3. Opp. at 12.

Jha agees that the builder's remedy does not speciff the entitlement process and that

nothing requires the City to approve the Project ministerially. Jha corectly argues (Pet. Op. Br.

at 15-16; Repty at 9) that the City attempts to sidestep the HAA by claiming that the builder's

remedy does not speciff the entitlement path that a local government must follow, and that the

proper entitlement path for the Project is a GPA and zoning change. The HAA requires agencies

io approue applications pursuant to the PSA's mandatory deadlines, and nothing permits an agency

to force an ipplicant to seek a legislative change that is outside the scope of those protections.

g65589.5(o)tQtel; Land Waste. supra,222 Cal.App.3d at 959. The HAA requires mandatory

approval unless fact-specific findings are made, and forcing an applicant to seek a legislative action

slrips the applicant of these rights and protections.

Jhaargues that GPAs are not entitlements, they are legislative acts. Amgl Develooment

supra,28 Cal. 3d at 514. GPAs are govemed by Chapter 3 of the Planning and Zoning Law, and

mbst secrions do not apply to charter cities. $65700. The review and approval of development

projects, on the other liand, are governed by Chapter 4.5, the entirety of which applies to charter

iitils lincluding the PSA). $ 65921. Legislative actions and the review of development projects

are two distinci processes, subject to different procedures, and serve different functions. "[AJ

legislative action is the formulation of a rule to be applied to all future cases, while an adjudicatory

aci involves the acnral application of such a rule to a specific set of existing facts." Patterson v.

Central Coast Regionat Com, (1976) 58 Cal.App.3d 833, 840. Reply at 9.

The court need not agree with Jha that GPAs and zone changes are not entitlements to agree

that they are legislatiue enaitments that cannot be compclled when the builder's remedy applies.

The City "-t ot compel Jha to seek a legislative action through the review of a development

project for the same reason Jha carurot compel the City to approve a legislative action through the

iubmittal of a development application. The builder's remedy applies to projects, not Properties,

and legislative changes 
"te 

noi "housing development projects" governed by the HAA. ChandiS

Securiiies Co. v. Ci* of Dana Point, (1996) 52 Cal.App.4th475,485-86. Reply at 9.

Jh. is conect that the City's interpretation of the HAA would eviscerate the builder's

remedy in section 655S9.5(dX5), which states that a local govemment must approve an affordable

housing project notwithstanding any purported general plan or zoning inconsistency. [n other

woras,-requiting legislative changes ii simply a more circuitous route of requiring general p,lan

and zonini .oniist-n.y, which ii not permitted when a jurisdiction does not harre a certified

housing eliment and the builder's remedy applies. A local govemment with a compliant housing

elemeni could disapprove a project for such an inconsistcncy, or could inform an applicant that his

or her project wouta be disapproved unless a legislative clange is granted, but it cannot do so

where an iffoe"Ule housing project is protected by the builder's remedy.''

15 According to Jha, the City attempts to nulliff the builder's remedy by relying on section

655S9.5(0(t;, whiJh shresthat theHAA should not be interPreted to prohibit a local agency from

requirini compliance "with objective, quantifiable, uritten development standards, conditions,
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The City points to the language in section 65569.5(jX4) that a project "shall not requirc a
rezoning" to suggest that the City can require rezoning. Opp. at ll, 13. Jha conectly replies
(Reply at l0) that section 65589.50)(4)'s reference to rczoning relates to a deterrnination of project

consistency, which is required for market-rate housing projects protected by the HAA. Section

65589.5CX4) states that a housing project is not inconsistent with applicable zoning standards, and

rezoning is not required, if the project is consistent with objective general plan standards. For

builder's remedy projects, consistency is not required for the project to be approved.

Jha notes Eeply at l0-l l) that the HCD recently superseded March 28,2024 Compton

technical letter in a June 26,2025 technical letter to the City of Beverly Hills. Reply RIN Ex. l.
The Beverly Hills technical lctter noted that the March 28 letter to Compton stated that the HAA
does not prohibit a city from requesting a general plan/zoning code anrendment to avoid a legal

non-conformity but also clarified that such an action may not be required where the builder's

remedy applies. Repty RJN Ex. l. In its Beverly Hills letter, HCD stated that the HAA is clear

and policie5 aporopriate to. and consistent with. meetine the jurisdiction'q share of the regional

housing need punuant to Section 65584." (emphasis added). The first step in the housing element

process is for a local government to identiff the "appropriate zoning and development standards"

io accommodate its RHNA. 965583(cXl). Section 65589.5(fxl) only allows a local govemment

to enforce standards that are "appropriate to, and consistent rvith," meeting a jurisdiction's RHNA.

A local govemment that failed to have a certified housing element and is subject to the b1!{efs
remedy does not have standards "appropriate to, and consistent with" meeting its RHNA

requiriments. This is why the builder's remedy exists. If a local government has failed to go

thrbugh the required housing element process to identify the standarfs "appropriate to, and

consiJtent with'imeeting its RHNA requirements, section 65589.5(dX5) allows affordable housing

projects a path to approval nonrithstanding existing standar&. Pet. Op. Br. at 16.

Moreover, scction 655S9.5(0(t) requircs that the development standalds, conditions, and

policies be applied to "facilitate and accommodate development at the density permitted on the

iite ana proposed by the development," not to provide a backchannel rnethod to thwart the

protecrions oisection 65589.5(dX5). Jha proposed an affordable houing project at a time when

ifr" City did not have a compliant housing elernent and the "density permitted" on the site is not

constrained by existing general plan and zoning density standards. The builder's remedy makes

clear that such density standatds are not a valid reason to disapprove the project. The City can

enforce other objective standards (e.g., height, setbacks) but must do so in a manner that facilitates

and accommodates the density proposed by the Project. Pet. Op. Br. at 16'17.

Finally, section 65539.5(0 merely contains a series of general interpretive provisions

regarding how the HAA should be "construed." Section 65589.5(d) provides the specific findings

thit a lo&l govemment must make to laurfrrlly disapprove a proposed affordable housing project.

It is a basiC canon of statutory construction that "when a general and particular provision are

3 inconsistent, the latter is paramount to the former." CCP $1859. A general interpretive provision

J cannot be read to nulli$ the builder's remedy provision as it applies to a particular project.

: Intemreting secrion 65549.5(fxl) to allow cities to impose zoning and general sandards that

ts section eSSgg.+(AXS) states are not a valid reason to disapprove a project would reduce the

X builder's remedy io r.tr suqplusage. A "construction making some words surplusage is to be

avoided."' People v. Valencia- (2017) 3 Cd.5th 347,357. Pet. Op. Br. at 17.

Wttite rte court ugr"es with Jha's analysis, the City's opposition does not rely on section

65s8e.s(fxl).
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that a project protected by the builder's rcmedy may not be disapproved for inconsistency with the
jurisdiction's general plan and zoning ordinance. $65589.5(d)(5). "Accordingly, a jurisdiction

that refuses to procqs.s or approve a project subject to the Builder's Remedy due to the applicant's
refirsal to submit a GPA[zoning change] requires or required by the jurisdiction to resolve such an

inconsistency violates the intent of the FIAA." Ex. l. The requirement of a GPA or zoning change

is "essentially a requirement for consistency," and disapproval of a project for failure to resolve

that inconsistency is effectively a disapproval on the grounds of inconsistency. Ex. l. HCD also

noted that Beverly Hills did not have a GPA or zone change on its submittal reguirement checklist

and under the PSA the city could not determine that an application is incomplete based on failure

to include a request for a GPA or zone change. Ex. l.
The deference and the weight given to an agency's interpretation is situational and

dependent on the presence or absence of factors supporting the merit of the interpretation. Yamatra

Com. of Americav. StateBoardof Equalization. (199S) l9 Cal.4th 1,7-8, 12. Somedeference is

warranted where there are "indications of careful consideration by senior agency officials" or "the

agency'has consistently maintained the interpretation in question."' Id. at 13. An administrative

consfuction of a statute is only entitled to as much deference as is warranted by "the thorougbness

evident in its consideration, the validity of its reasoning, its consistency with earlier and later

pronouncements, and all those factors which give it power to persuade, if lacking power to

control". Hoechst Celanese Corp. v. Franchisc Tax Bd.. (2001) 25 Cal.4th 508, 524.

The Beverly Hills technical letter strongly supports Jha's position and is entitled to some

weight. It is consistent with the court's view, which is that the City may not require GPA or zone

change on Jha's Project that is protected by the builder's remedy. Therefore, the City violated the

HAA.

5. The Citv violsted the DBL
@intendedtoallowadevelopertoincludemoretotalunitsina

project that wouldbttter*is" be allowed by the local zoning ordinancg in exchange for low-cost

;"i"t units, and to "@ver at least some of the financing gap of affordable housing with regulatory

incentives, rather than additional public subsidy." $65915(u)'
A local govenrment shall grant one density bonus as specified in zubdivision (0, incentives

or concessioor as specified in subdivision (d), waivers or reductions of development standards as

described in subdivision (e), and parking ratios as described in subdivision (p), if an applicant

agrees to construct a housing development that will contain stipulated percentages of low income

.ia u"ry low-income units or target population units (e.g., disabled veterans). $65915(b).

A.,housing development'i means a development project for five or more residential units,

inctuding mixed tse developments. $65915(i).
A..density bonus" means a"density increase over the otherwise mo<imum allowable gross

residential densiiy," but the developer also may elect "a lesser Pcrcentage of density increase,

includins. but noi limited to, no increase in density." $65915(0. The amount of the density bonus

3 varies aclcording to the amount by which the percentage of low and very low-income units exceed

a the percentages. $65915(f).': Dens'ity bonuses shall be granted based on the "ma)dmum allowable density" for the project

5 site, defined as .,the density allowed under the zoning ordinance and 
-land 

use element of the

X general ptan, or, if a range oidensity is permined, the maximum allowable density fol the specific

ioning range and land use element of the general plan applicable to the Project. If the density
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allowed under the zoning ordinance is inconsistent with the density allowed under the land use

element of the general plan, the general plan density shall prevail." $65915(oX5).
An applicant for a density bonus pursuant to subdivision (b) may submit a proposal for

specific incentives or concessions. $6591s(dxl). The local govenrment shdl grant the requested

incentive or concession unless (l) it makes a written finding, based on substantial evidence, that

the project will not result in "identifiable and acnml cost reductions" of affordable housing costs

or for rents of the targeted units as specified in subdivision (c), (2) the concession or incentive
would have a specific adverse impact upon public health and safety, the physical environment, or
real property listed in the California Register of Historical Resources and for which there is no

feasible method of mitigation without rendering the development unaffordable to low- and

moderate,income households, or (3) the concession or incentive rvould violate state or federal law.

$6sel s(dxlxA)-(c). $6sel s(d).
The applicant may also apply for and rcceive development waivers or reductions that will

have the effect of physically precluding the constnrction of a development meeting the criteria of
su$ivision (b) at the densities or with the concessions/incentives permitted. $55915(e)(l). The

local agency may not apply a development standard that will have this effect. $65915(eXl).
Howev-r, the local govemment is not required to waive or rcduce development standards if there

would be an adverse impact on health, safery, or the physical environment, and for which there is

no feasible method of mitigation to avoid the impact. !d. Nor is the local goverrunent required to

waive or reduce development standards that would have an adverse effect on real property listed

in the California Register of Historical Resources, or to grant any waiver or reduction that would

violate state or federal law. $6591s(eXl).
Jha argues that the amount of density bonus is based on the "maximum allowable gross

residential density" or "base density," which the law detines as "the mo<imum number of units

allowed under thi zoning ordinance, specific plan, or land use element of the general plan...-"

$6S915(oX6). On the other hand, incentiveJconcessions and waivers are awarded based on the

percentage-oitotrl units" that are resticted to low- and very-low income households. $65915(d).

the Og[ definition of "total units" is unrelated to zoning and is simply "a calculation of the

number of units that: (i) Excludes a unit added by a densiry* bonus awarded pursuant to this section.

(ii) Includes a unit deCignated to satisff an inclusionary zoning requirement.' $65915(o)(8). In

otirer *"otds, the temr 'total units" simply medrs the number of units proposed for the projcct.

Similarly, the DBL defines a "housing development" to mean "a development project for five or

more reiidential units, including mixed-use developments" without any rcference to zoning

standards. $55915(i). Thus, a "housing development" is a project that proposes at least five units.

Pet. Op. Br. at 18-19.
Jha's Project is a housing development that includes2}o/o of units restricted to low-income

households and is therefore entitled to two incentiveVconccssions and an unlimited number of
development standard waivers. $65915(d), (e). Jha proposed incentives t9 the applicable floor

area ratio and low-impact development standards, as uell as various waivers to development

3 standards of setbacks, ireight limits, parking standards, and others' AR 136-37.

J AHSS staffdetermined that the Project is not eligible for the DBL program. AR 1637.

"J The staffstated that the Property site is in the RA zone, which permits only one family dwelling

E and does not allow multi-family uses. LAN,IC $12.07.4,.1. AR 1637. AHSS staffstated that Jha

X will need to apply for a zoning change to allow multi-family uses. AR 14547,1637. In fact, the

City unilaterally converted the application from a density bonus request to a zone change,

assigning the Project a new Planning number. AR 171. Pet. Op. Br. at 19.
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Jha contends that the City did not deny the requested incentiveJconcessions, and

development standard waiversdue to public hedth and safety concerns, but ratherdue to the City's
enoneous determination that a site must be zoned for a minimum of five base units to bc eligible
for any of the DBL's protections. The number of base units is only relevant to calculate the density

bonus which Jha does not seek. It is distinct from the "total units" used to determine eligibility for
incentives/corrcessionddevelopment standard waivers. So long as the project includes the
minimum level of affordability, the City may only deny the proposed

incentive{concessionVwaivers for the stanrtorily anumerated reasons. $65915(d), (e). The DBL
includes "very limited exceptions" to deny requested incentiveVconcessionVuaivers and zoning
inconsistency is not one of them. .See Bankers Hill 150 v. Citv of San Dieeo, (2022) 74

Cal.App.Sth 755, 770. 'I\eCity's refusal to gant the incentiveVconcessionVwaivers is a violation
of the DBL. Pet. Op. Br. at 19.

The City responds that Jha inconectly reads the DBL. Her literal reading of the terms

'total units" and "housing development" in sections 65915(o)(8) and 65915(i), respectively, would
create an absurd result. Both terms refer to the number of base units identified by the zoning and

land use designation based on usage of the "housing development" term. Compare $$

6591s(bxl)(G), (cXlXBXiiX*all units in the development, including total units and density bonus

units"), gg 65915(a)(l)("When an applicant seeks a density bonus for a housing development"),

6591s(bxl)(if an applicant "seeks and agrees to construct a housing development, excluding any

urits pcrrrined by the density bonus") with 65915(oX8Xi)('total units...[e]xcludes a unit added

by a density bonus"). Jha's literal application of the definitions in sections 65915(oX8) and

65915(i) would permit a density bonus project in any industrial zone or land rse category that does

not authorize residential uses so long as the number of proposed units is five or more. At trial, the

City's counselreiterated that Jha's interpretation would allow incentives, concessions, and waivers

for a project in an industrial zsne. See Unzueta v. Ocean View School Dist. ,(I92) 6 Cal.App.4th

1689 (statutes are interpreted to avoid absurd results). Opp. at 14.

Scrutiny of the DBL shows the City is 'wrong. An applicant for a quali$'ing housing

development make seek and obtain one density bonus as specified in suMivision (0, incentives or

conceslions as specified in subdivision (d), waivers or reductions of development standards as

described in subdivision (e), and parking ratios as described in subdivision G). $65915O)(l). A
..housing development" means a development project for five or more residential units, including

mixed uie derrelopmenrs. $65915(D. The devclopcr may elbct to seek no increase in density as

part of her density bonus ($65915(f)) and may seek specific incentives or concessions

iSOSgf S(a)(l) and development waivers or reductions ($65915(eXl)) as Jha has. While the

dinsity bonus available pursuimt to section 65915(b) is defined as an increase to maximum

allowible density ($65915(0) and maximum allowable density means the greatest number units

allowed by the zoning ordinance ($65915XoX6)), there is simply no tie between bonus density,

incentivesor concessions, and waivers or reductions in development standards that would permit

application of the marcimum allowable density definition too the latter two entitlements.

3 The court agrees with Jha (Reply at I l-12) that the City is equating the terms "total units"
; in section 6591s(oXS) and "base density" in 65915(o)(6) even though each has a specific, uniq.ue

t definition in the DBL. "Total units" refers to the number of unis in a project excluding any density

ts bonus unis. 065915(oX6). "Base density" is only relevant for determining the amount of density

X bonus and refers to the units allowed under the zoning or general plan. $65915(oX8). Reading

these terms to be identical would render the statutory definitions surplusage. See Maclsaac v.
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Waste Management Collcction & Recvclinq.Inc., (2005) 134 Cal.App.4th 1076, 1082. Reply at

I l.
The plain language of the DBL controls. So long as a project that restricts a certain

percentage of the 'total units" to low.cost housing can be approved, it is eligible for incentives,

concessions, and waivers with '!ery limited exceptions." See Banken Hill 150 v. City of San

Dieso, Q022) 74 Cal.App.5th 755, 770. Tanrng is not one of those exceptions. While the City
argues that reliance on the plain language definition of "total units" rvould allow density bonu
projects in zones *tere residential uies are rrct permitted, such as in an indrstrid zone,

inconsistency with zoning or general plan requirements could be a valid reason to disapprove a

project where (a) there would be an adverse impact on health, safety, or the physical environment,

and for which there is no feasible method of mitigation to avoid the impact (b) there would be an

adverse effect on real property listed in the California Register of Historical Resources, or (c) it
would violate state or fbderal law. $65915(dxl), (e[l). Because the Project restricts 20% of the

total trnits as affordable, the City's refisal to grant incentives, concessions, and waivers violated

the DBL.16

F. Conclusion
ttre petition is granted in large part. Jha is entitled to a judgment on her mandamus claims

that (l) the City's determination that Jha's application is incomplete violated the PSA because the

City wrongly required a GPA, zone change, and determined density bonus ineligibility, (2) the

City violated the-FLAA by imposing a GPA ard zone change on Jha's Projecr protected by the

buiider's remedy, (3) Jha's vesting rights did not expire, and the City's refusal to recognize them

was inconsistent with the PSA and violated the HAA, and (a) the City's refusal to grant regulatory

incentives, concessions, and waivers violated the DBL. Jha's claim for declaratory relief is denied.

A writ shall issuc directing the City to set aside the City Council's denial of the June 27, 2023 PSA

appeal and to review and process Jha's Project application pursuant to the PSA, HAA and DBL as

interpreted herein.
Jha's counsel is ordered to prepare a proposed judgment and writ, serve them on the City's

counsel for approval as to form, wait ten days after service for any objections, meet and confer if
there are objeitions, and then submit the proposed judgment and writ along with a declaration

stating the existencdnon-existence of any unresolved objections. An OSC re: judgment is set for
August 27,20?4 at 9:30 a.m.

; only to whether ihe court should direct it to approve the Project. $6,5589.5(k)(l)(Axii). If the

i .orttt findr that an agency acted in bad faith indisapproving a project in violation of the HAA, the
L,a appropnare remedyls an "order or judgment directing the local agency to approve the housing

X aevelopment proJect' and attorney fees and costs. $65589.5(k)(lXA)(iD. "Bad faith" "includes,

but is not limiied to, an action that is frivolous or otherwise entirely without merit."

$65589.5(D. Jha fails to seriouly address this issue and the court's decision requires further

proceedings anyway.
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Dated: Ju[y23,2024

a 4e

Superior Court Judge

J frES C. ClUll.FlltT
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