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Honorable Members of the PLUM Committee:

This Firm represents Angelenos for Historic Preservation (“AHP” or "Appellant™)
regarding the pending CEQA appeal for the proposed demolition of the Barry Building at 11973-
11975 W. San Vicente Boulevard (“Project”). AHP submits this comprehensive Further
Supplemental Appeal Justification ahead of the April 14, 2026 PLUM Committee hearing to
thoroughly detail the profound procedural, legal, and environmental defects in the City's
handling of this matter.

We incorporate by reference our February 11, 2026, letter regarding objections to the
PLUM Committee proceedings, our Supplemental Objections dated February 16, 2026, our 55-
page Supplemental Appeal Letter submitted on February 17, 2026, and all prior submissions,
expert reports, and public comments in the administrative record.

Furthermore, this letter serves as AHP’s formal, point-by-point rebuttal to both the
Department of City Planning’s Staff Report dated February 19, 2026, and the Applicant’s
correspondence dated February 19, 2026.
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I. APPEARANCE STRICTLY UNDER PROTEST: THE EXPIRATION OF
JURISDICTION

As a threshold matter, AHP appears at this April 14, 2026, PLUM hearing strictly under
protest. As detailed in our correspondence to the City Council dated March 13, 2026, and March
31, 2026, the City Council’s jurisdiction to act on this CEQA appeal irrevocably expired on
March 6, 2026.

Under Los Angeles Municipal Code (“LAMC”) § 13B.11.1.F.7.a, the City had a
mandatory 75-day final date to take action. While the Applicant and the Council President's
Councilmember designee previously exercised their authority under Ordinance 184833 in a
January 20, 2026, filing to timely extend the City Council’s original last date to act from
February 14, 2026, to March 6, 2026, the City had ample opportunity between the City Council’s
March 4, 2026 reconsideration and the March 6, 2026 deadline to obtain timely, mutual written
consent for a further extension. Having failed to do so, the deadline passed without a valid
hearing or determination.

Consequently, the appeal was deemed denied by operation of law. The City’s own CEQA
Appeal Form verifies AHP’s interpretation of law. It states as follows:

"If the appellate body is unable to come to a consensus or is unable to hear
and consider the appeal prior to the last day to act, the appeal is
automatically deemed denied, and the original decision will stand. The
last day to act as defined in the LAMC may only be extended if formally
agreed upon by the applicant." (Bold emphasis added.)

Jurisdiction cannot be retroactively manufactured. The City has no legal authority to hold
this April 14, 2026, hearing, and AHP’s participation today does not waive our right to seek
judicial relief regarding this fatal jurisdictional defect.

II. REBUTTAL TO APPLICANT’S AND CITY PLANNING’S FEBRUARY 19, 2026
SUBMISSIONS

On February 19, 2026, both the Applicant’s counsel (Alston & Bird) and the Department
of City Planning (“DCP”) submitted documents attempting to retroactively justify the deeply
flawed record. Both documents rely on legal fictions and mischaracterizations of AHP’s expert
evidence.

A. The City Cannot Weaponize Its Own Denial of Access to Discredit AHP’s

Experts
Both the DCP Staff Report and the Applicant attempt to dismiss AHP's expert structural
engineer report (Alpha Structural) as unreliable and lacking substantial evidence. The Staff
Report points out that the Alpha Structural Observation Letter states it is a “rough estimate,” that
no structural integrity was evaluated, and that visibility was limited because "the building was
enclosed with temporary fences and inaccessible."”
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This argument cannot withstand scrutiny. The only reason Alpha Structural’s estimate
had to be based on limited visibility is because the Applicant deliberately fenced off the structure
and refused to provide physical access to AHP’s experts. Furthermore, the Staff Report attempts
to excuse this by claiming “The City cannot legally compel access to private property for
inspection by a third party.” This is a red herring. While the City cannot arbitrarily force entry
onto private land, the Applicant is seeking a highly discretionary, highly contested entitlement -
the destruction of a designated Historic-Cultural Monument based on an EIR. The City
absolutely possesses the authority to condition the processing of the Applicant's CEQA clearance
on allowing the Appellant's experts to physically verify the Applicant's financial and structural
claims. The City and the Applicant cannot actively obstruct physical and documentary access to
the site, and then rely on that manufactured lack of access to disqualify AHP's expert report.

Despite these manufactured hurdles, Alpha Structural accurately estimated the mandatory
Soft-Story Retrofit at approximately $379,000. This was fully validated by David Cocke of
Structural Focus, an undisputed expert who actually served on Mayor Garcetti’s Technical Task
Force to write the City's mandatory seismic retrofit ordinances.

B. LADBS Lacks the Legal Authority to Certifv the EIR

The Staff Report erroneously argues that because LADBS is required to make a finding
under LAMC § 91.106.4.5, it 1s automatically the decisionmaker required to certify the EIR. As
detailed in the November 17, 2025, letter by Susan Brandt-Hawley, this misinterprets the Code.
LAMC § 91.106.4.5 does not give the Board authority to undertake CEQA analysis nor approve
CEQA documents. It only dictates that LADBS cannot issue a demolition permit without a
specific finding. The proper procedure dictates that LADBS must refer the project for CEQA
review and decision-making to an authorized City body (like City Planning) equipped to conduct
the EIR process.

C. The City and Applicant Improperly Dismissed Tribal Cultural Resources
and Violated AB 52 Consultation Requirements

In its January 20, 2026, letter, the Applicant attempts to justify the City's unilateral
closure of tribal consultation by arguing there was no substantial evidence of Tribal Cultural
Resources on the site. The February 19, 2026, Staff Report echoes this, claiming consultation
was properly concluded under Public Resources Code (PRC) Section 21080.3.2. This position
relies on a fundamental misrepresentation of the physical project impacts and a blatant violation
of state law.

As thoroughly detailed in the February 5, 2026, comment letter submitted by Sieglinde
Kruse Blue, the City and Applicant have failed to comply with AB 52 in several fatal ways:

1. Concealing Impacts to Native Alluvial Soils: The City and Applicant have
repeatedly downplayed the demolition by claiming the soil was previously disturbed.
This is factually misleading. The SCWA Environmental Consultants technical report
acknowledges that the proposed demolition requires excavation up to five feet below
grade. Crucially, the same report identifies that the known artificial fill at the site only
extends to two feet below grade. Therefore, the Prcject will excavate at least three feet





https://nahc.ca.gov/wp-content/uploads/2019/04/SB-18-Tribal-Consultation-Guidelines.pdf
https://lci.ca.gov/ceqa/docs/20200224-AB_52_Technical_Advisory_Feb_2020.pdf
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added). Again, the Applicant's own expert has specifically stated that their analysis should not be
considered a replacement for tribal expertise.

Because the City unlawfully dismissed the Tribe’s substantial evidence and prematurely
closed consultation without reaching mutual agreement on proper mitigation for the deep
excavation, the EIR is legally inadequate. A standard inadvertent discovery condition of approval
1s not an adequate substitute for meaningful, good-faith mitigation under AB 52 when native
soils are actively being disturbed.

First, an inadvertent discovery condition is inherently reactive; it applies only after a
potential Tribal Cultural Resource has already been struck, disturbed, or damaged by heavy
machinery. As the Kizh Nation explained in its correspondence, the very purpose of CEQA’s
mitigation framework is to avoid or minimize impacts before they occur, not merely to respond
after irreversible harm has been inflicted. Second, relying exclusively on a post-hoc inadvertent
discovery protocol completely forecloses the opportunity to implement project alternatives. Once
consultation 1s prematurely closed and ground-disturbing activities are authorized, it becomes
impossible to consider alternatives to demolition or ground disturbance that might have entirely
avoided the cultural resource in the first place. This reactive approach subverts the core
legislative intent of AB 52, which is to identify proactive, culturally appropriate mitigation, such
as requiring qualified tribal monitors with the authority to halt work prior to discovery, before a
project is ever approved

D. The Applicant’s ""Separate LLC" Argument is a Legal Fiction

The Applicant's February 19, 2026 letter claims it is clearly unreasonable to expect the
EIR's alternatives analysis to consider the adjacent parcels because they are owned by a different
LLC. The Staff Report parrots this, insisting that “... the Prcject does not include future
develcpment, and is not piecemealed or “segmented. "

This is a subversion of CEQA's requirement to look at the "whole of an action." As AHP
proved in AHP’s February 17, 2026 Supplemental Letter, the official Statements of Information
from the California Secretary of State completely pierce this corporate veil. Both "11973 San
Vicente, LLC" (the Barry Building parcel) and "11991 San Vicente, LLC" (the adjacent parcels)
are managed by the exact same individuals: William Harold Borthwick and Charles T. Munger
Jr. They share the same principal office address, the same mailing address, and the same agent
for service of process.

CEQA Guidelines § 15126.6(f)(1) explicitly requires the lead agency to consider whether
the proponent "can reasonably acquire, control or otherwise have access to the alternative site."
Because the exact same individuals manage the adjacent 73,000+ square foot land assemblage,
the Applicant unequivocally has access to the alternative site.

E. AHP Timely Objected to the EIR and Alternatives Analysis

In its February 19, 2026, letter, the Applicant falsely asserts that AHP did not object to
the alternatives analysis or the certification of the EIR in its original July 2025 appeal, claiming
it is now "too late" to raise these issues.




Planning and Land Use Management Committee
April 7, 2026

This 1s factually incorrect. As AHP explicitly pointed out in our February 16, 2026,
Supplemental Objections, the original July 8, 2025, Appeal Justification Letter clearly and
unequivocally stated: "The EIR is inadequate and should not be cert.fied, and The statement ¢f
overriding considerations is not supported by substantial evidence.” The adequacy of the EIR
and its alternatives have been the central, contested issues of this appeal from day one.

F. The Staff Report’s Defense of BBSC Bias is Unavailing

The February 19, 2026, DCP Staff Report attempts to excuse the disqualifying bias
exhibited by BBSC Commissioner Rosales during the November 18, 2025, hearing. The Staff
Report claims Commissioner Rosales relied on his "18 years of experience in the general
construction industry, specializing in electrical engineering" to dismiss AHP’s expert structural
report. An electrical engineer's personal opinion on seismic soft-story retrofit costs does not
constitute substantial evidence sufficient to override the technical findings of licensed structural
engineers on that same subject. This disparity in expertise, and the Commissioner's willingness
to substitute personal opinion for the expert record, demonstrates an unacceptable probability of
actual bias under Petrovich Develcpment Co., LLC v. City ¢f Sacramento (2020) 48 Cal.App.5th
963.

G. All Five Statement of Overriding Considerations Fail

The Staff Report attempts to sustain the Statements of Overriding Considerations
(“SOC”) by arguing AHP failed to specifically contest findings #4 (housing/RHNA goals) and
#5 (construction jobs). AHP explicitly rebuts both: a vacant dirt lot does not advance the City's
RHNA obligations. Moreover, a preservation and rehabilitation project would inherently
generate more construction employment than a demolition-only scope. Neither finding is
supported by substantial evidence in the record, and neither is sufficient to override the
permanent loss of a designated Historic-Cultural Monument.

H. The City Cannot Claim the Benefits of Future Development While Refusing
to Analyze its Environmental Impacts

The City’s reliance on Statement of Overriding Considerations (SOC) #4 exposes a fatal
contradiction in its CEQA analysis. In SOC #4, the City attempts to justify the destruction of the
Barry Building by claiming the vacant site "could accommodate housing or other commercially
viable development in the future" and contribute to the City's Regional Housing Needs
Assessment (RHNA) allocations.

Yet, when AHP demands that the City analyze the environmental impacts of this future
development, the Staff Report and the Applicant suddenly reverse course, claiming that future
development 1s "unspecified and uncertain" and that analyzing it would be "sheer speculation.”
The City cannot have it both ways. It cannot weaponize the supposed benefits of future housing
to override the destruction of a Historic-Cultural Monument, while simultaneously refusing to
consider the environmental consequences that will inevitably flow from that exact same
redevelopment.
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The Applicant has explicitly admitted in the record that their intention is to clear the site
and sell it. Therefore, the sale of this property (as well as the others controlled by the Applicant)
1s a reasonably foreseeable consequence of the demolition. If future development is foreseeable
enough to serve as the foundational justification for an SOC, it is absolutely foreseeable enough
to require environmental analysis in the EIR.

The Applicant’s excuse that they do not yet have a specific building design is irrelevant.
The City 1s fully capable of analyzing reasonably foreseeable consequences by evaluating
maximum build-out scenarios based on the site's underlying zoning. By relying on the benefits of
future housing in the SOC while intentionally blinding itself to the environmental impacts of that
housing in the EIR, the City is engaging in textbook piecemealing in violation of CEQA.

I HABS Documentation is Not Adequate Mitigation

The February 19, 2026 City Planning Staff Report attempts to brush off concerns
regarding the loss of the Barry Building by pointing out that a Mitigation Measure requires a
Historic American Building Survey (HABS) be submitted prior to the issuance of a demolition
permit. However, archival documentation does not reduce impacts to insignificance. As perfectly
stated 1n the July 8, 2025 appeal letter submitted by Susan Brandt-Hawley, case law dictates that
"drawing a chalk mark around a dead body 1s not mitigation." (Architectural Heritage
Association v. County ¢f Monterey (2004) 122 Cal.App.4th 1095, 1019). The promise of taking
deferred photographs before bulldozing the site does not excuse the physical destruction of the
monument.

J. Failure to Analyze Cumulative Impacts to the Coral Trees (HCM #148)

The EIR fails to properly evaluate the cumulative historical impacts of the Project,
particularly regarding the adjacent Coral Trees on the San Vicente median (HCM #148). The
Historic Resources Group (HRG) memo incorrectly claimed there is no historic association
between the Barry Building and the Coral Trees. However, the record, including evidence
submitted by Robert and Sieglinde Blue, proves that David Barry Jr. was the director of the "Los
Angeles Beautiful” project and was instrumental in the installation of those exact Coral Trees.
The City’s failure to analyze the historical association and cumulative impacts to both of these
linked monuments is a fatal flaw in the EIR.

K. Rebuttal to Specific Claims in the Applicant's February 19. 2026 Letter

The Applicant’s counsel makes several granular, misleading arguments in their February 19,
2026 correspondence that demand direct refutation.

1. The Bad-Faith Attack on the Preservation Architect’s Report

The Applicant attempts to completely discredit AHP's preservation architect, Frances
Offenhauser, by claiming her analysis of economic infeasibility is limited to a single paragraph
(Paragraph 21 of her Declaration) and lacks any supporting evidence. This is a deliberate
misrepresentation of the administrative record. The Applicant attacks the sworn declaration
(Exhibit K to our February 17, 2026, submission) while purposefully ignoring Exhibit A of that
exact same submission, which is a highly detailed, 30+ page line-by-line cost analysis authored
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by Offenhauser/Mekeel Architects. Her expert opinion is not unsubstantiated; it is backed by an
exhaustive technical report that reverse-engineers and dismantles the Applicant's inflated figures.

To cure any alleged doubts regarding Ms. Offenhauser's expertise, AHP is attaching a
Supplemental Declaration of Frances Offenhauser to this letter, which includes her full
biography, formally documenting her 45+ years of experience and specialized expertise in
historic preservation. See Exhibit A.

2. Information Was Unlawfully Hidden from Public Review

The Applicant argues that AHP's claims of missing information are untrue, asserting that
the technical appendices within the EIR satisfy the required analysis. However, as AHP has
repeatedly noted, Los Angeles Administrative Code § 22.171.14(b) specifically requires a Reuse
Feasibility Study.

Furthermore, the Applicant’s recent submission of a 500+ page document dump is a
smokescreen. While the Applicant points to the inclusion of the Draft EIR's structural and
historic technical appendices (Appendices C, G, H-2, 3, 4, 7, and 9) to claim no information is
missing, this massive submission completely fails to provide the actual underlying reports used
to justify their grossly inflated rehabilitation costs. Specifically, the record is still devoid of the
mold reports, hazardous material abatement reports, and HVAC studies that account for millions
of dollars in the Hill International estimate. The Department of City Planning’s own February 19,
2026, Staff Report essentially admits these documents are missing by attempting to excuse their
absence as unrelated studies that do not change structural stability findings.

The City cannot have it both ways: it cannot rely on millions of dollars in undocumented
HVAC and hazardous material abatement costs to manufacture economic infeasibility for the
SOC, while simultaneously claiming the underlying reports for those exact costs are "unrelated”
and therefore unnecessary for public review. By admitting these reports are missing, the City
confirms that its financial feasibility findings are based on unsubstantiated, hidden data.

3. The Misapplication of the California Historical Building Code
(CHBC):

The Applicant claims their structural engineer, Englekirk, did evaluate the building under
the CHBC and concluded the same massive retrofit recommendations applied. This is false. As
David Cocke of Structural Focus (who served on the Mayor’s task force to write the City's
seismic ordinances) pointed out, Englekirk's Phase 2 scheme is a full-building ASCE 41-13
retrofit, which is entirely voluntary. The CHBC focuses on load path continuity and specifically
allows seismic forces to not exceed 75% of standard code. Englekirk ignored these historical
code allowances and applied massive, full-scale overstress standards to artificially inflate the
cost to manufacture infeasibility.

4. Fencing a Building is Not Maintenance

The Applicant relies on Appendix O of the Final EIR to claim they have been performing
ongoing maintenance and points to Appendix I to argue the seismic flaws aren't caused by
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neglect. This completely misses the point. While the 1951 structural design is inherent, the
attractive nuisance and blight arguments, which the City relies upon heavily in the SOC, are
100% self-created. Putting a chain-link fence around an abandoned building and occasionally
clearing the lot is not maintenance of a historic resource; it is a calculated strategy of demolition
by neglect.

The Applicant's own May 1, 2016, eviction letter to tenants proves this was an
orchestrated scheme, explicitly stating: "After careful consideration, we have decided to close
the Barry Bldg. as soon as reasonably possible and no later than December 31, 2016... Our
decisions are final. We will not negotiate for more money or more time. We can and will resort
to legal process if we are forced to." The City cannot cite a self-created, intentional nuisance as
an overriding consideration to destroy an HCM.

III. THE CITY’S OWN HISTORIC EXPERTS UNANIMOUSLY REJECTED THE
DEMOLITION JUSTIFICATION

The Board of Building and Safety Commissioners’' (BBSC) decision to adopt the SOC
and certify the EIR directly contradicts the unanimous recommendation of the City's own historic
resources expert body, the Cultural Heritage Commission (CHC).

After reviewing the EIR on September 5, 2024, the CHC unanimously recommended that
the Department of Building and Safety not adopt the Statement of Overriding Considerations.
OHR Staff Planner Melissa Jones forcefully testified that the proposed benefits of demolition are
"not supported with substantial evidence" and that a vacant lot "frequently contributes to
additional community problems, serving as a further detriment."”

Furthermore, CHC Commission President Barry Milofsky stated that the project is an
egregious example of "demolition by neglect" and that rewarding it sets a "very bad precedent
for the city." By rejecting the unanimous, expert opinion of the CHC and the City Planning
Department's OHR, the BBSC acted outside the scope of its institutional competence.

IV. ECONOMIC INFEASIBILITY IS BASED ON INFLATED, VOLUNTARY COSTS

The single most critical flaw in the EIR/SOC is the unsubstantiated finding that
preserving the Barry Building 1s economically infeasible. This finding is entirely unsupported by
substantial evidence and is based on grossly overstated cost estimates that purposefully conflate
the minimum mandatory retrofit with voluntary, non-required, full-scale rehabilitations.

° Mandatory vs. Voluntary Scope: The Soft-Story Ordinance only mandates
retrofitting the "soft, weak, or open-front" wall lines, which 1s limited to the first
story of the south wing. Any work beyond this, including retrofitting all four
wings to address non-mandated overstress concerns or upper stories, is entirely
voluntary.
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° Voluntary ADA Upgrades: The Applicant's inflated cost included full upgrades
for ADA compliance, which is not required for a vacant building undergoing
mandated seismic work and can be deferred.

° Failure to Evaluate Preservation Funding Mechanisms: The City’s finding of
economic infeasibility is further invalidated by the EIR's complete failure to
address available financial mechanisms designed specifically to assist with the
restoration of historic resources. The establishment of a private fund, or the use of
the Mills Act and Historic Tax Credits, should have been evaluated in the
alternatives analysis. The City cannot legally declare the preservation of the Barry
Building financially infeasible when it intentionally ignored the very financial
lifelines established by law to make historic preservation projects viable.

° The "Impossibility" Narrative is Defeated by a 95% Compliance Rate: The
Applicant’s narrative that retrofitting this specific building is an impossible or
financially ruinous task is directly contradicted by citywide data. As the Los
Angeles Conservancy highlighted, over ninety-five percent (11,820) of all soft-
story buildings in Los Angeles have initiated plans, had permits issued, or
successfully completed their mandatory retrofits without resorting to demolition.
The Applicant falls into the tiny minority of property owners (less than five
percent) who have done nothing to comply. This staggering statistic constitutes
substantial evidence that similar buildings are routinely and feasibly retrofitted,
rendering the Applicant's claims of unique infeasibility entirely hollow.

As validated by David Cocke of Structural Focus, the true cost of mandated safety
compliance is approximately $379,000 - less than 2.3% of the Applicant's lowest preservation
alternative estimate. The EIR's conclusion that preservation is economically infeasible is
therefore unsupported by substantial evidence and cannot stand.

V. DUE PROCESS VIOLATIONS

The record reveals that Council District 11 staff bypassed independent City review and
acted as a private conduit for the Applicant, inserting developer-drafted findings directly into the
administrative process. This conduct destroys the quasi-judicial neutrality required under
California law.

Internal communications obtained via CPRA requests reveal that Council District 11
(CD-11) staff acted as a private conduit for the Applicant, transmitting the developer’s drafted
Statement of Overriding Considerations directly to LADBS leadership.

On October 15, 2024, Sean Silva (Deputy/Planning Liaison for Councilmember Traci
Park) emailed Devin Myrick (Asst. Deputy Superintendent of Bldg at LADBS) stating:
"Providing you some documents that pertain to the Barry Building, which may assist you with
your work." Attached to this email from the Council Office were documents explicitly drafted by
the Applicant's legal counsel, Alston & Bird, including a "Drcft Statement cf Overriding
Considerations.docx.”

10
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Bypassing the independent, professional vetting of City Planning and LADBS staff to
insert developer-written legal findings via a political office is a fatal violation of due process
(Petrovich Develcpment Co., LLC v. City ¢f Sacramento (2020) 48 Cal.App.5th 963).

V1. DUE PROCESS VIOLATIONS: PRE-JUDGMENT AND IMPROPER CONDUIT
COMMUNICATIONS

The certification of an EIR and the adoption of an SOC are quasi-judicial acts requiring
strict adherence to fair hearing standards and a neutral decision-maker under California Code of
Civil Procedure § 1094.5. The record here demonstrates both disqualifying pre-judgment and an
improper ex parte conduit, each of which independently taints the proceedings.

A. Disqualifving Pre-judgment by the Appellate Decision-Maker.

The City Council, acting through the PLUM Committee, serves as the final appellate
body for this CEQA appeal and is legally required to review the evidence impartially. However,
the transcript from the September 5, 2024 Cultural Heritage Commission (CHC) hearing
demonstrates absolute pre-judgment and improper coordination between the Applicant and
Council District 11 (CD-11).

At the CHC hearing, the Applicant’s lobbyist, Aaron Green, publicly revealed that the
developer had been negotiating off-the-record mitigations directly with the Council Office. Mr.
Green testified: "And in working with the council c;fice, we have prcposed a voluntary covenant
that will reside on this prcperty f ... the demolition is granted. And what that covenant will
require is the scfe removal and storage cf the two ... curved staircases in the courtyard cfthe
building," along with the benches.

Immediately following this admission, Sean Silva (CD-11 Planning Liaison) testified to
corroborate this unvetted deal and announced Councilmember Traci Park's predetermined
position. Mr. Silva stated on the record: "I'm here to relay our office's support for the
certification of the EIR and a recommendation to adopt a Statement of Overriding Consideration
for the property known as the Barry Building." He further justified this by referencing the
backroom deal, stating that the stairs and benches "are to be used in the site's future
development,” and concluded by actively lobbying the Commission: "We respectfully request
that this Commission certify the EIR and recommend — recommend certification of the EIR and a
support for a Statement of Overriding Considerations, to acknowledge the potential for this site
to be transformed into something that better serves the community."

This public declaration of support, and the admission of private negotiations resulting in a
"phantom" voluntary covenant, occurred nine months before LADBS officially certified the EIR,
and long before the Appellant even filed this CEQA appeal. By relying on this illusory, unvetted
agreement (which is absent from the formal Conditions of Approval) to lobby for the demolition,
the City committed a prohibited deferral of mitigation under Sundstrom v. County of Mendocino
(1988) 202 Cal.App.3d 296.

11
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More importantly, a Councilmember cannot legally act as a predetermined, active
advocate for the developer's demolition during the environmental review process, and then
subsequently sit as a neutral, quasi-judicial arbiter evaluating the legal adequacy of that exact
same environmental review on appeal.

B. CD-11 Acted as an Improper Conduit for the Applicant's Findings.

Following this public pre-judgment, internal communications obtained via CPRA
requests reveal that CD-11 staff subsequently acted as a private back-channel for the Applicant.
On October 15, 2024, Mr. Silva emailed Devin Myrick (Asst. Deputy Superintendent of Bldg at
LADBS) stating: "Providing you some documents that pertain to the Barry Building, which may
assist you with your work." Attached to this email were documents explicitly drafted by the
Applicant's legal counsel, including a "Drcft Statement cf Overriding Considerations.docx."

Bypassing the independent, professional vetting of City staff to insert developer-written
legal findings via a political office that had already publicly pre-judged the outcome strips this

entire proceeding of the required quasi-judicial neutrality.

C. Disparate Treatment and Information Sharing by City Staff.

The unacceptable probability of actual bias is further demonstrated by the City's disparate
treatment of the parties. Not only did the Council Office act as a conduit to feed the Applicant’s
documents to LADBS, but City staff also actively transmitted the Appellant’s confidential
hearing materials directly to the Applicant. Prior to the November 18, 2025, BBSC hearing, AHP
submitted its materials - including a November 14, 2025, rebuttal letter and a PowerPoint
presentation - directly to the BBSC Board Secretary. These documents were shared with City
Planner Jason McCrea, who, under the subject line "Supplemental Correspondence - Barry
Building," proactively forwarded AHP's entire submission to the Applicant's representative. At
no point during this multi-year administrative process did any City department forward
unsolicited information from the Applicant to the Appellant. This systematic, one-sided
information sharing violates the fundamental requirements of a fair, impartial quasi-judicial
hearing. See Exhibit B.

VII. CONCLUSION AND REQUESTED ACTIONS

The EIR fails as an informational document, improperly rejects feasible preservation
alternatives based on overstated and unsubstantiated cost data, relies on a piecemealed project
description that conceals the full scope of the proposed development, and incorporates an SOC
drafted by the Applicant's own counsel and transmitted to the decision-maker through a political
back-channel. Each of these defects is independently sufficient to warrant reversal. Taken
together, they render the City's approval legally indefensible.

To protect the integrity of the City's historic preservation program, prevent the reward of
intentional demolition by neglect, and avoid inevitable judicial reversal, AHP respectfully
requests that the PLUM Committee and the City Council take the following actions:

12
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EXHIBIT A









Apartments, and the Melrose Building, as well as multiple adaptive reuse and
retrofit projects in Queen Anne homes in North University Park.

Most of my preservation work is in major historic buildings, but my
experience with small wood framed buildings like the Barry Building is also
extensive both as an architect and developer-over 100 similar projects, all
of which included seismic engineering, and 39 of which were completed as
architect/developer and sold.

| do not stand on the sidelines. | bought and restored two Historic Cultural
Monuments-Buckland Studios and LA Mayor James Toberman’s home-and
for 40 years has served as Architect of Record for the Hollywood Heritage
Museum (Lasky DeMille Barn).

| also purchased and restored two Historic Cultural Monuments-Buckland
Studios and LA Mayor James Toberman's home-and for 40 years have
served as Architect of Record for the Hollywood Heritage Museum (Lasky
DeMille Barn).

| received my architectural education at MIT. | have practiced architecture
for over 60 years, have been licensed for 45 years, and have received
numerous honors and awards.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my knowledge and belief.

Executed on April 7, 2026, at Los Angeles, California.

Is/ Frances Offenhauser

Frances Offenhauser
Offenhauser/Mekeel
Architects

Encl.
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LADBS Board of Commissioners
Staff Report Rebuttal Letter

BF 250851

11/14/2025

4. RESCIND the adoption of the Mitigation Monitoring Program
(MMP) .

Therefore, we ask that Board of Building and Safety
Commissioners to:

1. REJECT the LADBS Staff Report’s recommendation to approve the
demolition, and

2. DENY the demolition permit application under the authority of
LAMC §91.106.4.5.

II. CEQA Violation: The Statement of Overriding Considerations (SOC)
is Unsubstantiated and Invalid

The LADBS Staff Report’s finding that the benefits of the project
outweigh the unavoidable harm is unsupported by substantial evidence
and violates CEQA Guidelines §15093.

A, Fatal Lack of Public Benefit
The S8OC relies on highly speculative and hypothetical future
benefits, which is insufficient to override the certain, significant,
and irreversible loss of a designated Historic-Cultural Monument.

e SOC is Based on a Vacant Lot: LADBS admits that no subsequent
development project 1s currently proposed, approved, or
guaranteed. The SOC therefore rests on the idea that the
removal of the building to create a vacant, fenced-off dirt
lot constitutes a public social, economic, or legal benefit.

e Expert Rebuttal to Social Benefit: As testified by City
Planner Melissa Jones (Office of Historic Resources) at the
09/05/2024 Cultural Heritage Commission (CHC) hearing, a
vacant lot frequently contributes to additional community
problems, including increases 1n c¢rime, vagrancy, and
negative health impacts, thus serving as a further detriment
rather than conferring a benefit. The decision solely
prioritizes vague future financial gain for the applicant,
which does not meet the high public necessity threshold
required by CEQA.

e Harm is Unquestionably Overriding: The loss of the Barry
Building (LA-HCM #887) is the most severe and irreversible
cultural resource impact possible. To override this requires
a demonstrable, immediate public necessity (e.g., critical
housing), which is entirely absent here.

B. Failure of Institutional Authority and Expertise
LADBS acted outside of its institutional capacity as a Responsible
Agency when it unilaterally certified the Environmental Impact Report
(EIR) and adopted the SOC, despite acknowledging this was the "first
of its kind" action for the department. This unprecedented action:
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e Demonstrates a fundamental lack of experience and
institutional framework to handle the procedural rigor of
certifying a complex EIR related to a Historic-Cultural
Monument.

e Shows a disregard for the City’s subject matter experts, as
the LADBS signatory overrode the recommendations of both the
Office of Historic Resources (OHR) and the Cultural Heritage
Commission (CHC), who recommended against adopting the SOC.

IITI. LAMC Violation: Preservation Infeasibility is Not Proven

LAMC §91.106.4.5 mandates that a demolition permit for an HCM shall
not be issued unless the Department first finds that "specific
economic, social or other considerations make infeasible the
preservation of the building or structure." The Staff Report’s finding
of economic infeasibility 1s based on an arbitrary and legally
insufficient reliance on the owner’s self-generated cost estimates.

A. Unsubstantiated and Inflated Cost Estimates
The owner’s evidence i1s insufficient to meet the burden of proof
for infeasibility:

e Lack of Independent Verification: The Staff Report fails to
require or cite a truly independent, neutral third-party peer
review of the owner's cost estimates, relying solely on the
applicant's figures.

e Scope Overstatement: The cost breakdown appears to include
non-essential or luxury upgrades well beyond the minimum
compliance scope reguired by the Soft-Story Retrofit
Ordinance (LAMC §91.9300 et seq.) and basic ADA
accessibility. The true, mandated cost of preservation is
significantly lower than the claimed "infeasible" maximum. !

e Ignoring Alternatives: The owner’s estimate assumes the most
expensive structural solution. The Staff Report failed to
evaluate less destructive, lower-cost engineering methods
routinely used on other HCMs in the City. Furthermore, the
economic analysis failed to provide the cost estimates based
on the minimum scope of work for only the South Structure
(South Wing) when the compliance order was issued in March
2018.

"The building is fenced off and inaccessible, and building drawings
are not available since LADBS does not retain drawings for 3-story or
less commercial buildings built before 1978. This makes it infeasible
for the public to obtain an accurate expert counter cost estimate.
However, we reserve our right to submit such an estimate if and when
it becomes available.
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B. Self-Imposed Economic Hardship
The applicant has allowed the building to remain vacated and
neglected for over eight years (since 2016). Granting demolition now
effectively rewards demolition by neglect—allowing structural decay
to create issues that are then wused to Jjustify destruction,
circumventing the very protection HCM status is meant to provide.

IV. Procedural and Segmentation Flaws in the EIR Process

The EIR and subsequent LADBS determination are procedurally flawed
due to segmenting/piecemealing the project and other due process
issues.

¢ Improper Segmentation (Piecemealing): The EIR artificially
limited the project scope to only the Barry Building parcel
(APN No. 4404-025-008) while ignoring the surrounding
assemblage of parcels that are all owned by the same Applicant
entity (11973 San Vicente, LLC and 11991 San Vicente, LLC).

o Testimony at the 09/05/2024 CHC hearing confirmed all
surrounding parcels are under the exact same ownership.

o The Applicant’s control over the entire area, and
public comments alluding to a foreseeable future development
project (e.g., the Green Hollow Square footprint mentioned
by Ms. Jones; comments by Sean Silva, CD 11 Field Deputy,
regarding a Preservation Covenant for future development),
and LADBS's own 10/15/2025 Staff Report demonstrates that
the project was improperly segmented.

e} This prevented a thorough analysis of the cumulative
environmental effects of the entire undertaking.

o LADBS Staff itself alluded to a foreseeable future
project when it mentions “The removal would result in an
additional vacant site that could accommodate housing or
other commercially viable develcpment in the future, built
to more energy-efficient and structurally safer modern
building codes, contributing to the City’s Regional Housing
Needs Assessment (RHNA) allocations and the City’s critical
housing need, or providing new commercial uses in line with
smart growth policies and transit-oriented development”.
(10-15-2025 Staff Report, pp 8-9)

¢ Due Process Errors: LADBS’s initial use of the incorrect
appeal form (PC-Build.Mod 00) and the restrictive language in

the official LOD ("No additional information will be
accepted...") created an institutional chilling effect on
public participation, constituting a fundamental due process
error.

V. Policy and Precedent
The approval of this demolition establishes a destructive City-
wide precedent:
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BACKGROUND & EXPERIENCE INFORMATION
Alpha Structural, Inc
For“Observation Letter” dated November 15, 2025

The Only One to Engineer & Build

We're the ONLY Los Angeles foundation repair company licensed to ENGINEER and
BUILD any type of repair project. Whether it’s a residential, multi-family, commercial or
industrial property, we can do any structural or geotechnical repair required. You'll work
with us through the whole project, not unknown sub-contractors that you didn't hire and
cannot control or predict. We can custom design the exact right solutions for you and your
budget, whatever that is. We'll help you to find the right balance of achieving your goal and
cost.

Soft Story Retrofitting Los Angeles

At Alpha Structural, we specialize in comprehensive soft story retrofitting, offering
tailored solutions that meet compliance requirements while ensuring long-term structural
stability. With decades of experience in seismic retrofitting and foundation repair, we
provide property owners with expert guidance, cost-effective engineering, and seamless
execution from start to finish. If your building falls under the city’s retrofitting ordinance,
now is the time to take action. Strengthen your property before the next earthquake strikes.
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LADBS Board of Commissioners
10/15/2025 Staff Report
Rebuttal Letter (BF 250851)
11/16/2025

2025, Letter of Determination, and provide our counter-response to
the Department's Jjustifications provided in the LADBS Staff Report
dated 10/15/2025 response.

A, Finding 1: Lack of Institutional and Signatory
BAuthority for CEQA Actions (Countering LADBS Response
to Supplemental Issue No. 1)

LADBS Staff Report Response to Supplemental Issue No. 1: LADBS is
the decision-maker per LAMC 91.106.4.5 and is therefore responsible
for the CEQA actions (EIR Certification/SOC Adoption).

Rebuttal:

1. Certification Authority vs. Permit Finding:
LADBS as Responsible Agency: The role of certifying a
complex Environmental Impact Report (EIR) and adopting a
Statement of Overriding Considerations (SOC) belongs to
the "Lead Agency," defined by Public Resources Code (PRC)
§ 21067 and CEQA Guidelines § 15051 as the agency with
the principal responsibility for approving the project
as a whole (usually the Planning Department). LADBS's
responsibility under LAMC 91.106.4.5 1is a limited,
specific finding, making it a "Responsible Agency" under
CEQA Guidelines, not the certifying Lead Agency.

2. Unprecedented Action as Policy Flaw: The
Department’s admission that this is the “first of its
kind” is precisely the problem. It demonstrates LADBS’s
lack of experience and institutional framework to handle
the procedural rigor and ©policy 1implications of
certifying an EIR and adopting an SOC related to a
Historic-Cultural Monument. The lack of precedent means
this decision creates an environmental policy that should
be made by a lead agency with relevant, demonstrated
expertise.

3. Conflict with City Experts: The LADRS signatory
overrode the City's subject matter experts (OHR and CHC)
without possessing the commensurate CEQA-related
qualifications, rendering the certification and SOC
adoption procedurally unsound and void of necessary
environmental expertise.
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B. Finding 2: Establishment of a Dangerous and
Unprecedented Precedent and Insufficient socC
Justification (Countering LADBS Justification for SOC)

LADBS Staff Report Response to Supplemental Issue No. 2: The LOD
effectively authorizes the demolition of a Historic Cultural Monument
(HCM #887, the Barry Building) without an approved replacement
project.

Rebuttal:

1. 80OC Justification is Insufficient (Lack of
Substantial Evidence): The LADBS's justification for
the Statement of Overriding Considerations (SOC) 1is
weak, stating the unavoidable impact (loss of HCM) is
outweighed by the speculative future benefit of a
"vacant site that could accommodate housing or other
commercially viable development." CEQA Guidelines §
15093 and PRC § 21081(b) require that the SOC be
supported by substantial evidence in the record. A
generic claim of potential future housing or commercial
use on a vacant lot, without an approved, specific
project, does not meet the high threshold of "specific
economic, legal, social, technological, or other
considerations" required to override the certain,
significant, and unavoidable loss of a unique,
irreplaceable cultural resource under CEQA.

2. "First Ever" Action & Threat to HCMs: The
approval establishes a dangerous ©precedent that
immediately threatens the integrity and future
viability of all Historic Cultural Monuments across the
City. The wvery act of demolishing an HCM without a
replacement project fundamentally alters the policy
landscape and makes future demolitions easier to
Justify, contrary to the City's preservation goals.

3. Abuse of Discretion: If the City of Los Angeles
granted a demolition permit for one HCM due to
documented financial hardship related to seismic
compliance but then denied an identical request from a
different HCM owner, the denial could be challenged as
an abuse of discretion. The owner would argue that the
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City's decision-making process was inconsistent and
that the denial was not based on substantial evidence
or clear policy, especially when a similar, precedent-
setting case was approved.

4. Regulatory Taking: A more direct and powerful
challenge is a claim of a regulatory taking under the
Fifth Amendment of the U.S. Constitution, which
requires "Jjust compensation" 1f private property is
taken for public use. The owner would argue that the
City's denial of the demolition permit, coupled with
the prohibitive cost of mandated seismic retrofitting,
effectively deprives them of all economically viable
use of the property. They are being forced to preserve
the HCM for the public's Dbenefit without Just
compensation for the significant financial burden. The
fact that the City ©previously acknowledged the
financial hardship in a similar case (by granting the
first demolition) would be a critical piece of evidence
supporting the second owner's claim that the cost does
render the property economically unviable.

5. Socio-Economic Flaw: The decision prioritizes a
vague future financial benefit to the applicant over
the certified cultural value of the resource, which is
inherently contrary to the stated goals of historic
preservation and environmental protection.

Finding 3: Due Process, Bias, and Procedural

Impediments (Countering LADBS Responses to Supplemental
Issues No. 2a, 2b, and 2c¢)

LADBS Staff Report Response to Supplemental Issue No. 2a, 2b, and

2c: The LOD provided a flawed process for public appeal and the

decision-making process was compromised by bias.

Rebuttal:

1. Inappropriate Appeal Form (Countering Response
2a): LADBS's use of the PC-Build.Mod 00 form is a
fundamental due process error. Forcing appellants to use
a building code modification form for a CEQA Appeal
created an unreasonable and confusing hurdle. The fact
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that an appeal was ultimately filed does not remedy the
procedural flaw that violated the public's right to
fairness and access.

2. Restriction of Comments (Countering Response
2b): The initial, restrictive language in the official
LOD ("No additional information will be accepted...")
created an institutional <chilling effect on public
participation and comment. An after-the-fact email
clarification 1s an 1inadequate remedy for a serious
procedural defect embedded in the official appeal
document itself.

3. Councilmember Bias Must Be Addressed (Countering
Response 2c¢) : When the City Council hears the CEQA appeal,
it acts 1in a gquasi-judicial <capacity, requiring
neutrality and impartiality. The bias and prejudgment
demonstrated by Councilmember Traci Park (via prior
public statements and actions supporting demolition) are
highly relevant. This behavior is grounds for
invalidating the final decision, even if the vote is not
outcome—-determinative, under the common law bias rule
affirmed 1in California case law such as Petrovich
Development Company, LLC v. City of Sacramento. LADBS's
dismissal of this issue ignores the full legal scope of
the due process concern for the future appeal process.

IITI. Summary and Request for Action

Based on the evidence of flawed procedure, institutional lack of
authority, wviolation of due process rights, and significant threat
to the City's historic resources, we believe the actions taken by
LADBS in the June 6, 2025 Letter of Determination are invalid and
must be reversed.

We therefore request that the LADBS Board of Commissioners do the
following:

1. REVERSE the actions taken by LADBS in their Letter of
Determination (LOD) dated 06/06/2025 in their entirety,

2. RESCIND the certification of the EIR,

3. RESCIND the adoption of the S0OC, and

4. RESCIND the adoption of the Mitigation Monitoring Program
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Based upon this consultation, OPR issued Draft Tribal Consultation Guidelines on February 22, -
2005 for public review and comment. OPR conducted a public workshop on February 25, 2003,
which was well attended and resulted in a produetive discussion of the process envisioned by SB
18, as well as many specific recommendations for improvements to the 2005 Supplement.

In response to requests from many parties for additional time to consult with OPR regarding the
2005 Supplement, OPR continued to reach out to stakeholders for an additional 45 days to ensure
that their interests were heard. Between March 1 and April 15, OPR held four meetings
throughout the State to receive additional comments. The meetings were held in Klamath,
Corning, Sonora, and Temecula. On April 15, OPR published the guidelines reflecting the
comments and concerns expressed at those four meetings, as well as written comments received
by OPR.

This November edition of the guidelines reflects recent changes to the Public Records Act that
exempt from public disclosure certain documents pertaining to Native American cultural places,

We hope that you will find this 2005 Supplement to be an informative guide and a useful tool in
the practice of local planning. I invite your suggestions on ways to improve OPR’s General
Plan Guidelines and this 2005 Supplement, as OPR continues to refine and update all of its
guidance to city and county planning agencies.

Sean Walsh
Director, OPR
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Part A
SB 18 Context and Basic Requirements

Sections I through III of the 2005 Supplement provide background information to familiarize
local government agencies with the intent of Senate Bill 18 (Burton, Chapter 905, Statutes of
2004) and the importance of protecting California Native American traditional tribal cultural
places. Local governments will be better prepared to enter into consultations with tribes if they
have a basic knowledge of tribal concerns and the value of cultural places to tribes. The key
provisions of SB 18 are also outlined in table and text form.

1. Introduction

This 2005 Supplement to the 2003 General Plan Guidelines addresses the requirements of

SB 18, authored by Senator John Burton and signed into law by Governor Armold
Schwarzenegger in September 2004. SB 18 requires local (city and county) governments to
consult with California Native American tribes to aid in the protection of traditional tribal
cultural places (“cultural places”) through local land use planning, SB 18 also requires the
Governor’s Office of Planning and Research (OPR) to include in the General Plan Guidelines
advice to local governiments for how to conduct these consultations,

The intent of SB 18 is to provide California Native American tribes an opportunity to participate
in local land use decisions at an early planning stage, for the purpose of protecting, or mitigating
impacts to, cultural places. The purpose of involving tribes at these early planning stages is to
allow consideration of cultural places in the context of broad local land use policy, before -
individual site-specific, project-level land use decisions are made by a local government.

SB 18 requires local governments to consult with tribes prior to making certain planning
decisions and to provide notice to tribes at certain key points in the planning process. These
consultation and notice requirements apply to adoption and amendment of both general plans
(defined in Government Code §65300 et seq.) and specific plans (defined in Government Code
§65450 et seq.). Although SB 18 does not specifically mention consultation or notice
requirements for adoption or amendment of specific plans, existing state planning law requires
local governments to use the same processes for adoption and amendment of specific plans as for
general plans (see Government Code §65453). Therefore, where SB 18 requires consultation
and/or notice for a general plan adoption or amendment, the requirement extends also to a
specific plan adoption or amendment. Although the new law took effect on January 1, 2005,
several of its provisions regarding tribal consultation and notice did not take effect until March 1,
2005.

The General Plan Guidelines is an advisory document that explains California legal
requirements for general plans. The General Plan Guidelines closely adheres to statute and
case law. It also relies upon commonly accepted principles of contemporary planning practice.

! California Government Code §65040.2
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When the words “shall” or “must” are used, they represent a statutory or other legal requirement.
“May” and “should” are used when there is no such requirement. The 2005 Supplement:

* Provides background information regarding California Native American cultural places
and tribes.

» QOutlines the basic requirements of SB 18.

» Provides step-by-step guidance to local governments on how and when to consult with
tribes. ‘

» Offers advice to help local governments effectively engage in consultation with tribes.
» Provides information about preserving, or mitigating impacts to, cultural places.
¢ Discusses methods to protect confidentiality of information regarding cultural places.

o Presents ways of encouraging voluntary landowner involvement in the preservation of
cultural places.

II.  Background Information

The principal objective of SB 18 is to preserve and protect cultural places of California Native
Americans. SB 18 is unique in that it requires local governments to involve California Native
Americans in early stages of land use planning, extends to both public and private lands, and
includes both federally recognized and non-federally recognized tribes. This section provides an
overview of California Native American cultural places and California Native Americans.

California Native American Cultural Places
SB 18 refers to Public Resources Code §5097.9 and 5097.995 to define cultural places:®

e Native American sanctified cemetery, place of worship, religious or ceremonial site, or
sacred shrine (Public Resources Code §5097.9).

¢ Native American historic, cultural, or sacred site, that is listed or may be eligible for listing
in the California Register of Historic Resources pursuant to Section 5024.1, including any
historic or prehistoric ruins, any burial ground, any archaeological or historic site (Public
Resources Code §5097.995).°

These definitions can be inclusive of a variety of places. Archaeological or historic sites may
include places of tribal habitation and activity, in addition to burial grounds or cemeteries. Some
examples are village sites and sites with evidence (artifacts) of economic, artistic, or other
cultural activity. Religious or ceremonial sites and sacred shrines may include places associated
with creation stories or other significant spiritual history, as well as modern day places of
worship. Collection or gathering sites are specific places where California Native Americans
access certain plants for food, medicine, clothing, ceremonial objects, basket making, and other

‘Duetoa draftin'g error, SB 18 contains multiple references to Public Resources Code (PRC) §5097.995 which is no
longer in existence. In 2004, PRC §5097.995 was amended and renumbered to PRC §5097.993 by Senate Bill 1264
gChaptcr 286). Local governments should refer to PRC §5097.993 when looking for PRC §5097.995,

Ibid.
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crafts and uses important to on-going cultural traditions and identities; these places may qualify
as religious or ceremonial sites as well as sites that are listed or eligible for listing in the
California Register of Historic Resources.

Native American cultural places are located throughout California because California Native
American people from hundreds of different tribes made these lands their home for thousands of
years, Due to the forced relocation of tribes by the Spanish, Mexicans, and Americans, most
tribes do not currently contro! or occupy the lands on which many of their cultural places are
located. As a result, California Native Americans have limited ability to maintain, protect, and
access many of their cultural places.

A number of federal and state laws have been enacted to preserve cultural resources and have
enabled some Native American tribes to promote the preservation and protection of their cultural
places. The National Historic Preservation Act (NHPA), which established historic preservation
as a national policy in 1966, includes a Section 106 review process that requires consultation to
mitigate damage to “historic properties” (defined per 36 CFR 800.16(1) as places that qualify for
the National Register of Historic Places), including Native American traditional cultural places
(TCPs, as described in National Register Bulletin 38) whenever any agency directs a project,
activity or program using any federal funds or requiring a federal permit, license or approval
(36CFR800.16). The National Environmental Policy Act (NEPA) requires every federal project
to include in an Environmental Impact Statement documentation of environmental concerns,
including effects on important historic, cultural, and natural aspects of our national heritage.
Presidential Executive Order 13007, "Indian Sacred Sites," ensures that federal agencies are as
responsive as possible to the concerns of Native American tribes regarding their cultural places.
The Archaeological Resources Protection Act (ARPA) makes desecration of Native American
cultural places on federal lands a felony.

California state law includes a variety of provisions that promote the protection and preservation
of Native American cultural places. A number of these provisions address intentional
desecration or destruction of cultural places and define certain of such acts as misdemeanors or
felonies punishable by both fines and imprisonment. These include the Native American
Historic Resource Protection Act (PRC §5097.995-5097.996), Public Resources Code §5097.99,
Penal Code §622.5 and Health and Safety Code §7050.5, §7052. Other provisions require
consideration of potential impacts of planned projects on cultural resources, which may include
Native American cultural places. Public Resources Code 5097.2 requires archaeological surveys
to determine the potential impact that any major public works project on state land may have on
archacological resources. The California Environmental Quality Act (CEQA) requires project
lead agencies to COI’lSIdel‘ impacts, and potential mitigation of impacts, to unique archaeologlcal
and historical resources.” California Executive Order W-26-92 affirms that all state agencies
shall recognize and, to the extent possible, preserve and maintain the significant heritage
resources of the State. Public Resources Code §5097.9, which mandates noninterference of free
expression or exercise of Native American religion on public lands, promotes preservation of
certain Native American cultural places by ensuring tribal access to these places.

4 s
1bid.
> CEQA Statutes at Public Resources Code §21083.2-21084.1; CEQA Guidelines at 14 CCR 15064.5-15360.
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While these and other laws permit Native Americans to have some say in how impacts to cultural
places could be avoided or mitigated, the laws rarely result in Native American input at carly
stages of land use planning. Generally, these laws provide protection only to those sites located
on public or Native American trust lands and address only the concerns of Native Americans
who belong to federally recognized tribes, with no official responsibility to non-federally
recognized tribes. The intent of SB 18 is to provide all California Native American tribes, as
identified by the NAHC, an opportunity to consult with local governments for the purpose of
preserving and protecting their cultural places.

California Native American Tribes

SB 18 uses the term, California Native American tribe, and defines this term as “a federally
recognized California Native American tribe or a non-federally recognized California Native -
American tribe that is on the contact list maintained by the Native American Heritage
Commission” (NAHC). “Federal recognition” is a legal distinction that applies to a tribe’s rights
to a government-to-government relationship with the federal government and eligibility for
federal programs. All California Native American tribes, whether officially recognized by the
federal government or not, represent distinct and independent governmental entities with specific
cultural beliefs and traditions and unique connections to areas of California that are their
ancestral homelands. SB 18 recognizes that protection of traditional tribal cultural places is
important to all tribes, whether federally recognized or not, and it provides all California Native
American tribes with the opportunity to participate in consultation with city and county
governments for this purpose. As used in this document, the term “tribe(s)” refers to a California
Native American tribe(s).

California has the largest number of tribes and the largest Native American population of any
state in the contiguous United States. California is home to 109 federally recognized tribes and
several dozen non-federally recognized tribes. According to a 2004 California Department of
Finance estimate, the Native American population in California is 383,197,

Tribal governments throughout California vary in organizational forms and size. Some tribes use
the government form established under the Indian Reorganization Act of 1934 (25CFR81) with
an adopted constitution and bylaws. Other tribes have adopted constitutions and bylaws that
incorporate traditional values in governing tribal affairs. Many tribal governments are comprised
of a decision making body of elected officials (tribal governing body) with an elected or
designated tribal leader. Some tribes use lineal descent as the means of identifying the tribe’s
leader. In general, tribal governing bodies and leaders serve for limited terms and are elected or
designated by members of the tribe. Tribal governments control tribal assets, laws/regulations,
membership, and land management decisions that affect the tribe.
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IIT. Basic Requirements of SB 18

This section provides a brief summary of the statutory requirements of SB 18. Later sections of
the Supplement provide additional detail regarding these requirements and offer advice to local
governments on how to fulfill the notification and consultation requirements of SB 18. (Please
refer to Section IV and Section V of these guidelines for additional information regarding the
responsibilities outlined below.)

Responsibilities of OPR

Government Code §65040.2(g) requires the Governor’s Office of Planning and Research (OPR)
to amend the General Plan Guidelines to contain advice to local governments on the following:

¢ Consulting with tribes on the preservation of, or the mitigation of impacts to, cultural
places.

s Procedures for identifying through the Native American Heritage Commission (NAHC)
the appropriate California Native American tribes with whom to consulf.

» Procedures for continuing to protect the conﬁdentiélity of information concerning the
specific identity, location, character, and use of cultural places.

* Procedures to facilitate voluntary landowner participation to preserve and protect the
specific identity, location, character, and use of cultural places.

Responsibilities of Local Governments

SB 18 established responsibilities for local governments to contact, provide notice to, refer plans
to, and consult with tribes. The provisions of SB 18 apply only to city and county governments
and not to other public agencies. The following list briefly identifies the contact and notification
responsibilities of local governments, in sequential order of their occurrence.,

¢ Prior to the adoption or any amendment of a general plan or specific plan, a local
government must notify the appropriate tribes (on the contact list maintained by the
NAHC) of the oppertunity to conduct consultations for the purpose of preserving, or
mitigating impacts to, cultural places located on land within the local government’s
Jjurisdiction that is affected by the proposed plan adoption or amendment. Tribes have 90
days from the date on which they receive notification to request consultation, unless a
shorter timeframe has been agreed to by the tribe (Government Code §653 52.3).%

» Prior to the adoption or substantial amendment of a general plan or specific plan, a local
government must refer the proposed action to those tribes that are on the NAHC contact
list and have traditional lands located within the city or county’s jurisdiction. The referral
must allow a 45 day comment period (Government Code §65352). Notice must be sent

8 SB 18 added this new provision to state planning law. It applies to any amendment or adoption of a general plan
or specific plan, regardless of the type or nature of the amendment., Adoption or amendment of a local coastal
program by a city or county constitutes a general plan amendment,
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regardless of whether prior consultation has taken place. Such notice does not initiate a
new consultation process.’

e Local governments must send notice of a public hearing, at least 10 days prior to the
hearing, tso tribes who have filed a written request for such notice (Government Code
§65092). -

Under SB 18, local governments must consult with tribes under two circumstances:

¢ On or after March 1, 2005, local governments must consult with tribes that have requested
consultation in accordance with Government Code §65352.3. The purpose of this
consultation is to preserve, or mitigate impacts to, cultural places that may be affected by a
general plan or specific plan amendment or adoption.

e On or after March 1, 2005, local governments must consult with tribes before designating
open space, if the affected land contains a cultural place and if the affected tribe has
requested public notice under Government Code §65092. The purpose of this consultation
is to protect the identity of the cultural place and to develop treatment with appropriate
dignity of the cultural place in any corresponding management plan (Government Code
§65562.5). '

Responsibilities of NAHC

The NAHC is charged with the responsibility to maintain a list of California Native American
tribes with whom local governments must consult or provide notices (as required in Government
Code §65352.3, §65352, and §65092). The criteria for defining “tribe” for the purpose of
inclusion on this list are the responsibility of the NAHC. The list of tribes, for the purposes of
notice and consultation, s distinct from the Most Likely Descendent (MLD) list that the NAHC
maintains. . '

Upon request, the NAHC will provide local governments with a written contact list of tribes with
traditional lands or cultural places located within a city’s or county’s jurisdiction, These are the
tribes that a local government must contact, for purposes of consultation, prior to adoption or
amendment of a general plan or specific plan. The NAHC will identify the tribes that must be
contacted, based on NAHC’s understanding of where traditional lands are located within the
State.

For more information on the NAHC’s roles and responsibilities, contact the NAHC. (See also
Part F: Additional Resources)

7 Government Code §65352 was amended by SB 18 to include tribes among the entities to whorm the proposed
action must be referred. The term “substantial amendment™ has been in the statute for many years and was not
modified by SB 18.

¥ Government Code §65092 was modified by SB 18 to include certain tribes as “persons™ that are eligible to request
and receive notices of public hearing. “Person” now includes a California Native American tribe that is on the
contact list maintained by the NAHC.,
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Other Elements of SB 18

In addition to the notice and consultation requirements outlined above, SB 18 amended
Government Code §65560 to allow the protection of cultural places in the open space element of
the general plan. (See Section X.) Open space is land designated in the city or county open
space element of the general plan for one or more of a variety of potential purposes, inctuding
protection of cultural places.

SB 18 also amended Civil Code §815.3 and adds California Native American tribes to the list of
entitics that can acquire and hold conservation easements, Tribes on the contact list maintained
by the NAHC now have the ability to acquire, on terms mutually satisfactory to the tribe and the
landowner, conservation easements for the purpose of protecting their cultural places. (See

Section IX)
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Process Overview: General Plan or Specific Plan Adoption or Amendment

As discussed above, SB 18 establishes responsibilities for local government to contact, refer plans to, and consult with tribes. The
following table provides an overview of SB 18 requirements related to the adoption or amendment of a general plan or specific plan.

All statutory references are to the Government Code (GC).

Overview of SB 18 Consultation and Notice Requirements

:Step .

OPR Gﬁidelines (GDL) Section

L , oy o " and Statutory Reference

Ad0pnon or amendment of any general plan (GP) or specific plan (SP) is proposed on or after GDL Section IV
March 1, 2005. GC §65352.3(a)(1)
Local government sends proposal information to NAHC and requests contact information for GDL Section IV
tribes with traditional lands or places located within the geographical areas affected by the GC §65352.3(a)(2)
proposed changes.
NAHC prowdes tribal contact information. GDL Section IV
- OPR recommends that NAHC provide written mformanon as soon as possible but no later than

30 days after receiving a local government’s request
Local government contacts tribe(s) identified by NAHC and nonﬁes them of the opportunity to
consuli. .

. . GDL Section IV

— Pursuant to Government Code §65352.3, local government must consult with tribes on the

NAHC contact list.
Tribe(s) responds to a local government notice within 90 days, indicating whether or not they want GDL Section IV

to consult with the local government. 7 .

— Consultation does not begin until’unless a tribe requests it within 90 days of receiving a notice
of the opportunity to consult.

—~ Tribes can agree to a shorter timeframe (less than 90 days) to request consultation.

GC §65352.3(a)(2)

10

03/01/05
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" OPR Guidelines (GDL) Section

Step and Statutory Reference’

Consultation begins, if requested by tribe. No statutory limit on the duration of the consultation. GDL Section IV

—  Consultation may continue through planning commission or board of supervisors/city council
deliberation on plan proposal. '

Local government continues normal processing of GP/SP adoption or amendment.
(CEQA review, preparation of staff reports, consultation, etc., may be ongoing.)

At least 45 days before local government adopts or substantially amends GP/SP, local government GDL Section 11
refers proposed action to agencies, including tribe(s). GC §65352(a)(8)
— Referral required regardless of whether or not there has been prior consultation.

— This does not initiate 2 new consultation process. -

— This opens 45 day comment period before approval by board of supervisors/city council.

— Referral required on or after March 1, 2005.

At least 10 days before public hearing, local government provides notice of hearing to tribes and GDL Section IIT
any other persons who have requested such notice. GC §65092

Public hearing of board of supervisors/city council to take final action on the GP/SP.

Note: The Permit Streamlining Act (PSA) (GC §65920 et seq.) establishes time limits for public agencies to take action on privately
initiated development projects. Some general plan amendments may involve a private applicant for a development project. The PSA
does not apply to a project that requires approval by a legisiative act, such as a general plan amendment or rezone, even if there is a
guasi-judicial approval involved (such as a use permit or subdivision map). Therefore, time limits for project approval under the PS4
should not interfere with a local government’s process for consultation.

03/01/05 11
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Part B
When and How to Consult with California Native American Tribes

Sections [V and V of the 2005 Supplement provide step-by-step guidance to local government
agencies on how and when to consult with tribes, including when to provide certain types of
notices during the planning process, It is very important to review the information in Part C
(Pre-Consultation) before undertaking consultation on a general plan or specific plan proposal.

IV. Consultation: General Plan and Specific Plan Adoption or Amendment

Each time a local government considers a proposal to adopt or amend the general plan or specific
plan, they are required to contact the appropriate tribes identified by the NAHC. If requested by
tribes, local governments must consult for the purpose of preserving or mitigating impacts to
cultural places. The following section provides basic guidance to local governments on the
notification and consultation requirements in Government Code §65352.3.

What Triggers Consultation?

Government Code §65352.3 requires local governments to consult with tribes prior to the
adoption or amendment of a general plan or specific plan proposed on or after March 1, 2005.
Local governments should consider the following when determining whether a general plan or
specific plan adoption or amendment is subject to notice and consultation requirements:

¢ In the case of an applicant-initiated plan proposal, if the local government accepts a
complete application (as defined in Government Code §65943) on or after March 1, 2005,
the proposal is subject to Government Code §65352.3.

o In the case of a general plan or specific plan amendment initiated by the local government,
any proposal introduced for study in a public forum on or after March 1, 2005 is subject to
Government Code §65352.3. A legislative body must take certain actions to initiate, or
propose, a general plan or general plan amendment. These actions must be taken in a duly
noticed public meeting, and may include, but are not limited to, any of the following:
appropriation of funds, adoption of a work program, engaging the services of a consultant,
or directing the planning staff to begin research on the activity.

Under Government Code §65352.3, only if a tribe is identified by the NAHC, and that tribe
requests consultation after being contacted by a local government, must a local government
consult with the tribe on the plan proposal.

Local governments are encouraged to consult with tribes as early as possible and may, if
appropriate, begin consultation even before a formal proposal is submitted by an applicant or
initiated by the local government.

12
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respond. Keep in mind that the purpose of this notice is to invite a tribe to request consultation.
Notices sent from a local government to a tribe, inquiring whether consultation is desired, should
contain the following information:

o A clear statement of purpose, inviting the tribe to consult and declaring the importance of
the tribe’s participation in the local planning process.

¢ A description of the proposed general plan or specific plan being considered, the reason for
the proposal, and the spetific geographic area(s) that will be affected by the proposal.
- Relevant technical documents should be provided with a concise explanation that clearly
describes the proposed general plan or specific plan amendment and its potential impacts
on cultural resources, if known.

» Maps that clearly detail the geographic areas described in the explanation. Mapé should be
in a reasonable scale with sufficient references for easy identification of the affected areas.

¢ The deadline (date) by which the tribe must request a consultation with the local
government. By law, tribes have 90 days from the date of receipt of the notice to request
consultation {Government Code §65352.3(a)(2)).

¢ Contact information for representatives of the local government to whom the tribe should
respond.

» Contact information for the project proponent/applicant and landowner(s), if applicable.

¢ Technical reports, including summaries of cultural resource reports and archacological
reports applicable to that tribe’s cultural place(s), if available.

s Information on proposed grading or other ground-disturbing activities, if applicable. (This
may be included in the project description.)

Subject to confidentiality procedures, both parties should maintain clear records of
communications, including letters, telephone calls, and faxes. Both parties may send notices by
certified mail and keep logs of telephone calls and faxes. Any returned or unanswered
correspondence should be retained in order to verify efforts to communicate. Documentation of
notification and consultation requests should be included in the local government’s public
record.

In addition to the above recommendations, local governments may, in cooperation with tribes,
develop notification procedures as a part of consultation protocols established in cooperation
with a tribal government. Local governments should be aware that some tribes already have
consultation protocols. In addition, local governments may adopt policies regarding consultation
with a tribal government. (See Section V1)

After Notification is Sent to the Tribe

Once local governments have sent notification, tribes are responsible for requesting consultation.
Pursuant to Government Code §65352.3(a)(2), each tribe has 90 days from the date on which
they receive notification to respond and request consultation. Some key points to consider
include:

14
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-« The time period for consultation (undefined) is independent of the time period for tribes to
request consultation (90 days). '

» Local governments should be aware that tribes may require the entire 90-day period
allowed by law to respond to a consultation request, Tribal governing bodies may need to
meet to take a formal position on consultation.

» Local governments and tribal governments may consider addressing the method and timing
of a tribe’s response to a consultation request in a jointly-developed consultation protocol.
(See Section VI) ‘

e At their discretion, tribes can agree to a shorter timeframe (less than 90 days) to respond
and request consultation,

» After the information about a proposed plan or plan amendment is received by the tribe,

" local governments should cooperate to provide any additional pertinent information about
the proposed plan or plan amendment that the tribe may request. Local governments may
consider extending the 90 day timeframe for the tribe to review the new information and
respond accordingly.

» If the tribe does not respond within 90 days or declines consultation, consultation is not
required under Government Code §65352.3,

Conducting Consultation on General Plan or Specific Plan Adoption or Amendment

Once a tribe requests consultation, consultation for the purpose of preserving or mitigating
impacts to cultural places should begin within a reasonable time. Consultation should focus on
how the proposed general plan or specific plan amendment or adoption might impact cultural
places located on land affected by the plan proposal. The objectives of consultation, according
to the legislative intent of SB 18, include:

» Recognizing that cultural places are essential elements in tribal cultyre, traditions,
heritages and identities, '

» Establishing meaningful dialogue between local and tribal governments in order to identify
cultural places and consider cultural places in local land use planning,

¢ Avoiding potential conflicts over the preservation of Native American cultural places. by
ensuring local and tribal governments have information available early in the land use
planning process.

* Encouraging the preservation and protection of Native American cultural places in the land
use process by placing them in open space.

¢ Developing proper treatment and management plans in order to preserve cultural places.

* Enabling tribes to manage and act as caretakers of their cultural places.
Consultation is a process in which both the tribe and local government invest time and effort into
secking a mutually agreeable resolution for the purpose of preserving or mitigating impacts to a

cultural place, where feasible, Government Code §65352.4 provides a definition of consultation -
for use by local governments and tribes: :

15




2005 Supplement to General Plan Guidelines

Consultation means the meaningful and timely process of seeking, discussing, and
considering carefully the views of others, in a manner that is cognizant of all parties’
cultural values and, where feasible, seeking agreement. Consultation between
government agencies and Native American tribes shall be conducted in a way thai is
mutually respectfil of each party’s sovereignty, Consultation shall also recognize the
tribes’ potential needs for confidentiality with respect to places that have traditional
tribal cultural significance.

Effective consultation is an ongoing process, not a single event. The process should focus on
identifying issues of concern to tribes pertinent to the cultural place(s) at issue — including
cultural values, religious beliefs, traditional practices, and laws protecting California Native
American cultural sites — and on defining the full range of acceptable ways in whxch a local
government can accommodate tribal concerns.

Items to Consider When Conducting Consultation _
The following list identifies recommendations for how local governments and tribes may
approach consultation on general plan and specific plan proposals.

¢ As defined in Government Code §65352.4, consultation is to be conducted between two

parties; the local government and the tribe. Both parties to the consultation are required to
carefully consider the views of the other,

Consultation does not necessarily predeterming the outcome of the plan or amendment. In
some instances, local governments may be unable to reach agreement due to other state
laws or competing public policy objectives.

Local governments must consult with each tribe who is identified by the NAHC and
requests consultation. The NAHC will identify whether there are, in fact, any tribes with
whom the local government must consult. One or more tribes may have traditional cultural
ties to land within the local government’s jurisdiction and have an interest in preserving
cultural places on those lands. Therefore, local governments may have to consult with
more than one tribe on any particular plan proposal.

OPR recommends that local governments consult with tribes one at a time (individually),
If multiple tribes are involved and willing to jointly consult, local govemments may
consult with more than one {ribe at a time.

- When a local government first contacts a tribe, its initial inquiry should be made to the

tribal representative identified by the NAHC. OPR recommends that a local government
department head or other official of similar or higher rank make the initial contact.

Government leaders of the two consulting parties may consider delegating consultation
responsibilities (such as attending meetings, sharing information, and negotiating the needs
and concerns of both parties) to staff. Designated representatives should maintain direct
relationships with and have ready aceess to their respective government leaders. These
individuals may, but are not required to, be identified in a jointly-developed consultation
protocol. (See Section V1) In addition, the services of other professionals (attorneys,

16
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contractors, or consultants) may be utilized to develop legal, factual, or technical
information necessary to facilitate consultation.

Simply notifying a tribe of a plan proposal is not the same as consultation.”

Local governments should be aware of the potential for vast differences in tribal
governments’ level of staffing and other resources necessary to participate in the manner
required by Government Code §65352.3 and §65352.4, Some may be able to respond
more promptly and efficiently than others. Local governments should keep this in mind if
and when developing a consultation protocol with a tribe, (See Section VI.)

As a part of consultation, local governments may conduct record searches through the
NAHC and California Historic Resources Information System (CHRIS) to determine if any
cultural places are located within the area(s) affected by the proposed action. Local

‘governments should be aware, however, that records maintained by the NAHC and CHRIS

are not exhaustive, and a negative response to these searches does not preclude the
existence of a cultural place. A tribe may be the only source of information regarding the
existence of a cultural place.

Local governments should be aware that the confidentiality of cultural places is critical to
tribal culture and that many tribes may seck confidentiality assurances prxor to divulging
information about those sites. (See Section VIII)

Tribal consultation should be done face-to-face. If acceptable to both parties, local and
tribal governments may wish to define circumstances under which parts of the consultation
process can be carried out via conference calls, e-mails, or letters. (See Section VIII)

Tribal consultations should be conducted in a setting that promotes confidential treatment
of any sensitive information that is shared about cultural places. Consultation should not
take place in public meetings or public hearings.

The time and location of consultation meetings should be flexible to accommodate the
needs of both the local government and tribe. Local governments should recognize that
travel required for in-person consultation may be time-consuming, due to the rural location
of a tribe. Local governments should also take into account time zone changes when
setting meeting times. Local governments should offer a meeting location at the city hall,
county administrative building, or other appropriate location. Local governments should
also be open to a tribe’s invitation to meet at tribal facilities.

The local government and tribe can agree to mutually invite private landowners to
participate in consultation, if both parties feel that landowner involvement would be
appropriate.

Local governments are encouraged to establish a collaborative relationship with tribes as
early as possible, prior to the need to consult on a particular general plan or specific plan

* In Pueblo of Sandia v. United States, 50 F.3d 856 (10th Cir. 1995), the court held that the U.S. Forest Service had
not fulfilled its consultation responsibilities under the National Historic Preservation Act by merely sending letters
to request information from tribes. The court ruting held that written correspondence requesting consultation with a
tribe was not sufficient for the purpese of conducting consultation as required by law, and that telephone calls or
more direct forms of contact may be required.

17
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amendment or adoption. Local governments may consider conducting pre-consultation
meetings and developing consultation protocols in cooperation with tribes, (See Section
Vi)

+ Both parties should attempt to document the progress of consultation, including letters,
telephone calls, and direct meetings, without disclosing sensitive information about a
cultural place. Local governments may also want to document how the local government
representative(s) fulfilled their obligations under Government Code §65352.3 and
§65352.4. |

When is Consultation Over?

Alan Downer, of the Advisory Council on Historic Preservation, described consultation as

“conferring between two or more parties to identify issues and make a good faith attempt to find
a mutually acceptable resolution of any differences identified.”" Differences of opinion and of
priorities will arise in consultation between local and tribal governments. Whenever feasible,
both local and tribal governments should strive to find mutually acceptable resolutions to
differences identified through consultation.

When engaging in consultation, local government and tribal representatives should consider
leaving the process open-ended to allow every opportunity for mutual agreement to be reached.
Some consultations may involve highly sensitive and complex issues that cannot be resolved in
just one discussion. Consultation may require a series of meetings before a mutually acceptable
agreement may be achieved. Consultation must be concluded prior to the formal adoption or
amendment of a general plan or specific plan.

Consultation, pursuant to Government Code §65352.3 and §65352.4, should be considered
concluded at the point in which:

e the parties to the consultation come to a mutual agreement concerning the appropriate
measures for preservation or mitigation; or

» either the local government or tribe, acting in good faith and after reasonable effort,
concludes that mutual agreement cannot be reached concerning appropriate measures of
preservation or mitigation.

V.  Consultation: Cultural Places Located in Open Space

On and after March 1, 2005, if land designated, or proposed to be designated as open space
contains a cultural place, and if an affected tribe has requested notice of public hearing under
Government Code §65092, then local governments must consult with the tribe. The purpose of
this consultation is to determine the level of confidentiality required to protect the specific
identity, location, or use of the cultural place, and to develop treatment with appropriate dignity
of the cultural place in any corresponding management plan (Government Code §65562.5). This
consultation provision does not apply to lands that were designated as open space before March
1, 2005.

% From “The Navajo Nation Model: Tribal Consultation Under the National Historic Preservation Act” (2000).
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What Triggers Consultation?

Government Code §65562.5 applies to land that is designated, or proposed to be designated, as
open space, on or after March 1, 2005, Local governments must consider several criteria when
determining whether consultation is required, prior to designating open space on or after March
1, 2005. '

Local governments must first learn whether the land designated, or proposed to be designated, as
open space contains a cultural place. The following are methods by which local governments
may be informed if a cultural place is located on designated or proposed open space:

¢ Conduct a record search through the NAHC to learn whether any listed cultural places are
located on land proposed to be designated as open space. The local government should
provide maps of lands proposed as open space to the NAHC with a request to identify
whether there are any cultural places on the property. Because the NAHC’s sacred lands
file is confidential, the commission will only divulge the presence or absence of a listed
site and will direct the local government to the appropriate tribe(s) for more information.

¢ Conduct a record search through CHRIS to learn whether any listed cultural places are
located on land proposed to be designated as open space. Local governments should
enter into agreements with CHRIS information centers to establish procedures and
protocols for requesting searches of historical resource records.

e Request that tribes identify the existence of any cultural places on the proposed open
space land. Local governments should send a written request to the NAHC asking for a
written list of tribes that have traditional cultural ties to the proposed open space. The
NAHC will provide tribal contact information. Local governments should contact each
tribe on the list provided by the NAHC to learn whether any cultural places are located on
the land proposed as open space. Local government should provide the tribe with a
sufficiently detailed map of the open space together with a concise notice as to why the
tribe is being contacted. (Note: This contact is strictly for the purpose of identifying
whether a cultural place is or may be located on the proposed open space land. It does
not start consultation with a tribe.)

Local governments should be aware that records maintained by the NAHC and CHRIS are not
exhaustive, and a negative response to searches does not preclude the existence of a cultural
place. In most instances, and especially because of associated confidentiality issues, it is likely
that tribes will be the only source of information regarding certain cultural places.

After a local government learns that a cultural place is or may be located on land designated or
proposed to be designated as open space, the local government must notify the appropriate tribes
of the opportunity to participate in consultation. The appropriate tribes are those which have: (1)
been identified by the NAHC, and (2) requested notice of public hearing from the local
government pursuant to Government Code §65092.
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Conducting Consultation Regarding Open Space

The purpose of this consultation is to determine the level of confidentiality required to protect
the specific identity, location, character, or use of the cultural place and to develop treatment
with appropriate dignity of the cultural place in any corresponding open space management plan.
The reference to “any corresponding management plan” is not meant to imply that there is such a
plan or that the local government must develop such a management plan. This language is
intended to encourage consideration of management policies and practices which may be
discussed between the local government and tribe and incorporated into a new or existing
management plan for the cultural place,

" The following are examples of appropriate items to consider and discuss during consultation:

* Encourage tribal involvement in the treatment and management of the cultural place
though contracting, monitoring, co-management, and other forms of joint local-tribal
participation.

¢ Tribes may only wish to disclose a sufficient amount of information to protect the site and
to allow for the proper treatment and management of the cultural place. (See Section VIII)

 Tribes may wish to have access to cultural places located on open space for gathering,
petforming ceremonies and/or helping maintain the site.

+ Tribes may want to recommend management practices that avoid disturbing or impacting
the cultural place.

e Tribes may wish to discourage certain land uses (e.g. recreation) within the open space that
could adversely impact the cultural place. Local governments may be asked to consider
appropriate land uses in the open space designation that would avoid direct impacts to the
cultural place. '

The designation of open space, as provided in Government Code §65562.5, may but does not
always, involve amending the general plan. In some jurisdictions, designation of open space
may occur through rezoning of land from one zone designation to an open space zone
designation, without the need for a general plan amendment. However, for proposals to
designate open space that require a general plan or specific amendment, the local government
should consider the above recommendations as well as the recommendations outlined in Section
IV of these guidelines.

When is Consultation Over?

Please refer to Section IV for additional information regarding the meaning of consultation,
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Part C
Pre-Consultation

Section VI provides advice to local governments that is intended to help them more effectively
engage in consultation with tribes. This part of the 2005 Supplement provides information that
may help local governments establish working relationships with tribes prior to entering into the
required consultation pursuant to Government Code §65352.3 and §65562.5.

VI. Preparing for Consultation

As discussed above, Government Code §65352.3 requires consultation during the process of
amending or adopting general plans or specific plans. In addition, Government Code §65562.5
requires consultation to determine the proper level of confidentiality to protect and treat a
cultural place with appropriate dignity, where such places are located on lands to be designated
as open space. Before engaging in consultation in either of these cases, local governments may
want to consider developing relationships with tribes that have traditional lands within their
jurisdiction. Although not required by law, these pre-consultation efforts may develop a
foundation for a mutually respectful and cooperative relationship that helps to ensure more .
smooth and effective communication in future consultations.

Local governments way wish to consider the following when undertaking pre-consultation
meetings: '

o Contact the NAHC to obtain a list of all appropriate tribes with whom to pre-consult.
Because this list may be revised over time by the NAHC, local governments should
periodically request updated contact lists,

» Contact the NAHC and CHRIS to learn if any historical or cultural places are located
within the city’s or county’s jurisdiction. (Note that the NAHC and CHRIS have different
procedures for searching information about cultural sites. See Part F for more information
about each organization and how to contact them. As previously noted, NAHC and
CHRIS records pertaining to cultural places are not exhaustive, and a negative response to
these searches does not preclude the existence of a cultural place.)

» Invite each tribal government’s leaders to meet with local government leadets for the
purpose of establishing working relationships and exchanging information about respective
governmental structures, practices, and processes. Pre-consultation meetings may include

~ discussion about community goals, planning priorities, and how cultural places play a role
in the tribal culture.

¢ Hold informational workshops or meetings with the tribe(s) to discuss the general plan
process, the existing general plan, and any contemplated amendments. Local governments
should not expect or ask a tribe to share confidential information in a meeting with other
tribes or the general public.

¢ Ask tribes whether they have existing consultation protocols.
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¢ Develop a consultation protocol that addresses how a cooperative relationship can be
maintained and how future consultations should be conducted. Some tribes may already
have established protocols through working with other agencies, such as state and federal
entities, that can be used as models.

If a tribe and local government decide to develop a consultation protocol, both parties should
suggest topics that they believe will facilitate consultation. The following are examples of items
that may be appropriate to discuss and include in a jointly-developed consultation protocol:

» Representative(s) from each consulting party who will be designated to participate in
consultations and manage the information resulting from the consultations.

. Key'points in the consultation process when elected government leaders may need to be
directly involved in consultation.

» Method(s) of contact preferred by the tribal government and additional tribal
representatives that the local government should contact regarding a proposed action.

» Procedures for giving and receiving notice, including method and timing.

» Preferred method(s) of consultation. While in-person consultation is recommended, it may
be acceptable to both parties that certain aspects of consultation occur through conference
calls, e~mails, or letters.

¢ Preferred locations of consultation meetings.

» The tribe’s willingness to participate in joint consultation, should a specific site be of
interest to more than one tribe.

» Procedures to allow tribal access to the local government’s consultation records.
¢ Procedures for maintaining accurate, up-to-date contact information,

Over time, the initial approach to consultation may need to be updated. Both parties should be
open to identifying and agreeing on changes to their consultation protocol.
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Part D

Preservation, Mitigation, Confidentiality, and Landowner
Participation

Sections VII through IX provide advice to local governments for considering issues such as
appropriate means to preserve, ot mitigate impacts to, cultural places; methods to protect the
confidentiality of cultural places; and ways to encourage the participation of landowners in
voluntary preservation efforts.

VIL. Preservation of, or Mitigation of Impacts to, Cultural Places

Government Code §65352.3 requires local governments to conduct consultations with tribes
{when requested) for the purpose of “preserving or mitigating impacts” to California Native
American cultural places. In the course of adopting or amending a general plan or specific plan,
local governments may be informed of the existence of a cultural place within the affected area.
Should a tribe request consultation to discuss any impacts to the cultural place, locat
governments should consider a variety of factors when participating in the consultations,
including: the history and importance of the cultural place, the adverse impact the local
government action may have on the cultural place, options for preserving the cultural place, and
options for mitigating impacts of the proposal to the cultural place.

When participating in consultations, it is important that local governments consider that, because
of philosophical differences, mitigation will not always be viewed as an appropriate option to
protect cultural, and often irreplaceable, places. Many tribes may determine that impacts to a
cultural place cannot be mitigated; that the only appropriate treatment may be to preserve the
cultural place without impact to its physical or spiritual integrity, Of course, this is not to say

that tribes will not engage in discussions regarding mitigation of impacts to their cultural places,
but local governments should consider the vastly different perspectives that tribes may have.
What a local government may consider to be acceptable treatment under current environmental,
land use, and cultural resource protection laws, may not be considered by a tribe to be acceptable
treatment for a sacred or religious place.

The following is a discussion of preservation and mitigation, as mentioned in Government Code
§65352.3. Local governments should check with their legal counsels to identify any other legal
obligations to preserve or mitigate impacts to Native American cultural resources.

What are Preservation and Mitigation?

Preservation is the conscious act of avoiding or protecting a cultural place from adverse impacts
including loss or harm. Mitigation, on the other hand, is the act 6f moderating the adverse
impacts that general plan or specific plan adoption or amendment may have on a cultural place.
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While local governments should strive to help preserve the integrity of, access to, and use of
cultural places'!, mitigation may often be achieved through a broad range of measures:

* Minimizing impacts by limiting the degree or magnitude of the action and its
implementation.

» Rectifying the impact by repairing, rehabilitating, or restoring the impacted cultural place. .

» Reducing or eliminating the impact over time through monitoring and management of the
cultural place. |

Other methods of mitigation may include:
¢ Designation of open space land in accordance with deernment Code §65560(b).
¢ Enhancement of habitat or open space properties for protection of cultural place.
* Development of an alternate site suitable for tribal purposes and acceptable to the tribe.

¢ Other alternative means of preserving California Native American cultural features, where
feasible. :

Tt is important that local governments consider that mitigation measures may largely differ
depending on customs of a particular tribe, the characteristics and uses of a site or object, the
cultural place’s location, and the importance of the site to the tribe’s cultural heritage. Where a
cultural place is affected by a proposed general or specific plan adoption or amendment,
consultations with tribes should focus on preserving, or mitigating the impacts to, that specific
cultural place.

Seeking Agreement Where Feasible

Although Government Code §65352.3(a) requires consultation for the purpose of preserving or
mitigating against the adverse impacts that a general plan or specific plan adoption or ,
amendment may have on a cultural place, there is no requirement to preserve a cultural place or
adopt mitigation measures, if agreement cannot be reached. Under the definition of
“consultation” within Government Code §65352.4, local governments and tribes are required to
carefully consider each other’s views and are required to seek an agreement, “where feasible.”
For the purposes of Government Code §65352.4, agreements should be considered “feasible”
when capable of beitig accomplished in a successful manner within a reasonable time taking into
account economic, environmental, social and technological factors.' If, after conducting
consultations in good faith and within the spirit of the definition, the tribe or local government
cannot reach agreement on preservation or mitigation of any impact to a California Native
American cultural place, neither party is required to take any action under Government Code
§65352.3(). :

' Cultural Places referring to places, features, and objects under Government Code §65352.3(a) and described in
Government Code §§5097.9 and 5097.995.
' See State of California General Plan Guidelines, Governor’s Office of Planning & Research, Glossary, page 261,
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Monitoring and Management

During consultations, local governments should consider the involvement of tribes in the
ongoing treatment and management of cultural places, objects, or cultural features through a
specific monitoring program, co-management, or other forms of participation.

Where a cemetery, burial ground, or village site may be present, the planning of treatment and
management activities should address the possibility that California Native American human
remains may be involved when protecting cultural features. Local governments should consider
working with tribes to develop an appropriate plan for the identification and treatment of such
discoveries in accordance with Public Resources Code §5097.98.

Private Landowner Involvement

During consideration of a proposed general plan adoption or amendment, a local government
may discover or be informed of a cultural place that exists on privately owned land within an
affected area. In such an instance, local governments should first contact the appropriate tribe or
tribes to offer consultations and determine an acceptable level of landowner involvement. Local
governments should be aware that there may be some occasions where a tribe may prefer to
maintain strict confidentiality without the inclusion of a private, third party landowner.

If a tribe is interested in involving the landowner in preservation or mitigation activities, the local
government should consider facilitating such involvement. It is important that local
governments and tribes understand that there is no statutory requirement to include private
landowners under the government-to-government consultations requirements of Government
Code §65352.3(a). However, because landowner participation is encouraged, local governments
may consider suggesting the following methods to facilitate landowner involvement:

» Suggesting that the tribe contact the private landowner directly to facilitate discussions
between the tribe and landowner.

¢ Offering to contact the private landowner directly on behalf of the tribe.

o Suggesting that the private landowner be included as a party to the consultations.

VIII. Confidentiality of Information

Protecting the confidentiality of California Native American prehistoric, archacological, cultural,
spiritual, and ceremonial places is one of the most important objectives of SB 18, This is clearly
evidenced by SB 18’s legislative intent as well as its statutory additions and amendments which
address the issue of confidentiality and requires “each city and county to protect the
confidentiality of information concerning” cultural places.” By maintaining the confidentiality
of a cultural place, including its location, traditional uses, and characteristics, local governments
can help assure tribes of continued access and use of these cultural places, in addition to aiding in
the preservation of a cultural place’s integrity, However, local governments should take into
consideration other state and federal laws which may impose conflicting public policy priorities
or requirements. '

13 See SB 18 §1(b)(3), (Burton, Ch. 905, Stat. 2004); Govt. Code §§ 65040.2()(3), 65352.3, 653524, and 65562.5.
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Public Disclosure Laws

The California Public Records Act (Government Code §6250 et. seq.) and California’s open
meeting laws applying to local governments (The Brown Act, Government Code §54950 et. seq.)
both have implications with regard to maintaining confidentiality of California Native American
cultural place information. Local governments are encouraged to carefully consider these laws
in greater detail, and adopt or incorporate these recommendations into their own confidentiality
procedures in order to avoid the unintended disclosure of confidential cultural place information,

The California Public Records Act (CPRA)

Subject to specified exemptions, the CPRA provides that all written records maintained by local
or state government are public documents and are to be made available to the public, upon
request. Written records include all forms of recorded information (including electronic) that
currently exist or that may exist in the future. The CPRA requites government agencies to make
records promptly available to any citizen who asks, unless an exemption applies.

The CPRA contains two exemptions which aid in the protection of records relating to Native
American cultural places. Amended in October of 2005 for broad application, these exemptions
now permit any state or local agency to deny a CPRA request and withhold from public
disclosure:
1) “records of Native American graves, cemeteries, and sacred places and records of
Native American places, features, and objects described in Section 5097.9 and
5097.993 of the Public Resources Code maintained by, or in the possession of, the
Native American Heritage Commission, another state agency, or a local agency” (GC
§ 6254(r)); and
2) “records that relate to archaeological site information and reports maintained by, or in
the possession of, the Department of Parks and Recreation, the State Historical
Resources Commission, the State Lands Commission, another state agency, or a local
agency, including the records that the agency obtains through a consultation process
between a California Native American tribe and a state or local agency” (GC §
6254.10).

With these two CPRA exemptions in place, information related to Native American cultural
places is specifically protected from mandatory public disclosure. Such protections are intended
to facilitate the free exchange of information between Native American tribes and California
local governments when conducting tribal consultations, Even with this protection, however, it
is important for local governments to understand that some tribes may withhold information
during consultations due to conflicts with their cultural beliefs and practices. Local governments
and Native American tribes should discuss such issues early in consultations, or during pre-
consultation, so that each has an understanding of what information can and cannot be divulged.
Additionally, it is important for all parties to recognize that a [egislative body of a city or county
must have access to certain information in order to make an informed decision regarding the
given plan adoption or amendment.
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The Brown Act

The Brown Act governs the legislative bodies of all local agencies within California. It requires
that meetings held by these bodies be “open and public.” Under this Act, no local legislative
body may take an action in secret, nor will the body’s action be upheld if it is in violation of
California’s open meeting laws. The Brown Act defines a “meeting” as a gathering of a majority
of the members of a applicable body to hear, discuss, or deliberate on matters within the
agency’s or board’s jurisdiction,

While the Brown Act does contain some exceptions for “closed meetings,” none of these
exceptions would allow the quorum of a local legislative body to participate in tribal
consultations within a closed meeting. Should a local legislative body participate in confidential
tribal consultations, it is important that they do so as an advisory committee with less than a
quorum, so as to not invoke the Brown Act’s requirements of public participation (see
Government Code §54952(b)). Otherwise, the Brown Act will require that the consultations be
held in public, thereby defeating the purpose of confidentiality, or, alternatively, any decisions
made by the quorum of the body within a closed meeting would be rendered invalid.

In order to efficiently conduct tribal consultation meetings, in addition to maintaining
confidentiality at all times, local governments are encouraged to develop procedures in advance
that would designate a committee or agency in charge. In doing so, local governments should
consider the problems associated with elected official participation within tribal consultations,
and should tailor their procedures accordingly.

Public Hearings

General plan amendments, specific plan amendments, and the adoption of a general or specific
plan each require both a planning commission and a city council or board of supervisors to
conduct public hearings. The decision to approve or deny these proposals must be based in
reason and upon evidence in the record of the public hearing. When addressing an adoption or
amendment involving a cultural place, elected officials will need to be apprised of the cultural
site implications in order to make informed decision. 'However, to maintain the confidentiality of
this cultural place information, local governments and tribes, during consultations, should agree
on what non-gpecific information may be disclosed during the course of a public hearing.
Additionally, local governments should avoid including any specific cultural place information
within CEQA documents (such as Environmental Impact Reports, Negative Declaration, and
Mitigated Negative Declarations) or staff reports which are required to be available at a public
hearing, In such cases, confidential cultural resource inventories or reports generated for
environmental documents should be maintained wnder separate cover and shall not be available
to the public,

Additional Confidentiality Procedures

Additionally, local governments should consider the following items when considering steps to
be taken in order to maintain confidentiality: '

¢ Local governments should develop “in-house” confidentiality procedures.
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» Procedures should be established to allow for tribes to share information with local
government officials in a confidential setting.

¢ Only those tribal designees, planning officials, qualified professional archacologists, and
landowners involved in the particular planning activity should obtain information about a
specific site.

e Participating landowners should be asked to sign a non-disclosure agreement with the
appropriate tribe prior to gaining access to any specific site information.

¢ Local governments should not include detailed (confidential) information about cultural
places in any of its public documents.

* Possible procedures to require local government to notify participating tribes and
landowners whenever records containing specific site information have been requested for
public disclosure.

Local governments should also keep in mind that the ierms for confidentiality may differ
depending upon the nature of the site, the tribe, the local government, the landowner, or who
proposes to protect the site. Local governments should collaborate with tribes to develop
informational materials to educate landowners regarding the cultural sensitivity of divulging site
information, explaining the tribe’s interest in maintaining the confidentiality and preservation of
a site. Landowners should be informed of criminal penalties within the law for the unlawful and
intentional destruction, degradation or removal of California Native American cultural or
spiritual places located on public or private lands (Public Resources Code §5097.995).'*

Confidentiality Procedures for Private Landowner Involvement

In order to successfully preserve or mitigate impacts to a California Native American cultural
place, local governments and tribes may find it necessary or advantageous to involve private
landowners early in the consultation process. Often, landowners may not be aware that a cultural
place exists on their property, or alternatively, may not realize that the site has become subject to
a general plan adoption or amendment. Due to the confidential nature of certain information
involved, local governments should consider working with tribes to adopt procedures that would
balance the value of landowner involvement with the need for cultural place confidentiality.
Local governments and California Native American tribes may wish to consider the following
procedures that would inform and potentially involve landowners in the consultation process,
without compromising the confidentiality of a cultural place:

¢ Local governments, at the request of a tribe, may consider contacting a landowner direcily
and, without disclosing the exact location or characteristics of the site, inform the
landowner of the existence of a culturally significant place on their property. A local
government may consider inquiring as to whether the landowner would be willing to
further discuss the matter directly with the appropriate tribal representative under a non-
~disclosure agreement. '

“Duetoa drafting error, SB 18 contains multiple references to Public Resources Code (PRC) §5097.995 which is
no longer in existence. In 2004, PRC §5097.995 was amended and renumbered to PRC §5097.993 by Senate Bill
1264 (Chapter 286). Local governments should refer to PRC §5097.993 when looking for PRC §5097.995,
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» Local governments may consider giving the landowner’s contact information to a tribe so
that the tribe may contact the landowner directly. Discussion about conservation
easements is an example of a case in which a tribe and landowner may wish to meet
without the direct participation of the local government.

* Local governments may also consider informing a landowner of the ability of landowners
to access CHRIS for cultural resource information specific to their land. Local
governments should keep in mind that the CHRIS system does not contain a catalog of
every cultural place within California.

29




2005 Supplement to General Plan Guidelines

IX. Procedures to Facilitate Voluntary Landowner Protection Efforts

In addition to their own consultation with tribes, local governments may help facilitate
landowner participation in preserving and protecting cultural places. While each city and county
should develop its own policies on landowner participation, general strategies for encouraging
landowner awareness of and participation in cultural place protection may include:

» Collaborating with local tribes to offer cultural awareness and other educational events for
landowners. ‘

~» Encouraging landowner participation in discussions about appropriate preservation and
mitigation measures. '

¢ Promoting the use of conservation easements and other private conservation efforts,

It should be noted that SB 18 does not require landowners to dedicate or sell conservation
easements for the purpose of cultural place preservation. Neither are local governments required
to play a direct role in any private conservation activity. Government Code §65040.2(g),
however, does require OPR to recommend procedures to facilitate voluntary landowner
participation in the preservation and protection of cultural places.

Landowner Education and Participation

Public workshops, seminars, and other educational sessions may provide forums for tribal
representatives to share tribal and cultural information and discuss general protection concerns
with landowners. These sessions may build cultural awareness, develop landowner
understanding of the importance of cultural places, and also encourage further dialogue between
tribes and landowners. These sessions should generally inform landowners of the importance of
cultural places and should not compromise the confidentiality of a specific cultural place.

Local governments may also encourage landowner participation in discussions about preserving
or mitigating impacts to a cultural place located on a landowner’s private property. (See Section
VII and Section VIII for further information.)

Private Conservation Efforts

Although local governments are not required to play a direct role in any private conservation
activity, they can promote the use of conservation easements and other conservation programs to
protect cultural places. Local governments may consider adoption of a policy to encourage
voluntary landowner participation in protection programs. Local governments may also develop
and distribute informational materials about potential incentives for private conservation efforts,
such as Mills Act tax credits or the tax benefits of donating or selling conservation easements.

A conservation easement is a voluntary agreement between a landowner and an authorized party
(including a tribe pursuant to Civil Code 815.3(c)) that allows the easement holder to limit the
type or amount of development on the property while the landowner retains title to the land. The
landowner is compensated for voluntarily giving up some development opportunities, The
easement is binding upon successive owners of the land. It is common for a conservation
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easement to be recorded against the property as a way to inform future purchasers of the
existence of an easement, Granting of a conservatlon easement may qualify as a charitable
contribution for tax purposes.

Should a landowner choose to sell a conservation easement, the landowner should first consult
with all tribes affiliated with the land on which the easement is proposed. It is also
recommended that tribes hold conservation easements only within their areas of cultural
affiliation.

As an alternative to conservation easements, local governments may also promote private
preservation of cultural places through the use of Memoranda of Understanding (MOU). Asa
direct agreement between a landowner and tribe, a MOU allows a tribe and landowner to agree
on appropriate treatment of cultural places located on the landowner’s private property and may
give certain privileges to tribes, such as access to perform ceremonial ritvals. MOUs may also
be used to facilitate co-management by tribes, landowners, and conservation organizations. For
example, if a conservation easement established for wildlife protection also contains a cultural
place, the landowner, conservation entity, and tribe could agree on co-management (in the MOU)
that protects both the habitat and cultural place.
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Part E
Open Space

Section X provides information for incorporating the protection of cultural places into the open
space element of the general plan. '

X. Open Space for the Protection of Cultural Places

SB 18 amended Government Code §66560 to include open space for the protection of cultural
places as an allowable purpose of the open space element. Local governments may, but are not
required to, consider adopting open space policies regarding the protection of cultural places.
Local governments may wish to consider the following when and if they develop such policies:

¢ Limiting the types of land uses allowed in an open space designation in order to protect the
cultural place from potentially harmful uses,

¢ Facilitating access to tribes for maintenance and traditional use of cultural places.

» Protecting the confidentiality of cultural places by not disclosing specific information
about their identity, location, character, or use, '

s Giving developers incentives to protect cultural places through voluntary measures.

« Incorporating goals for protection of cultural places in open space that is also part of a
regional habitat conservation and protection program, for example, a local or regional
Habitat Conservation Plan (HCP) or Natural Community Conservation Program (NCCP).

¢ Reviewing and conforming other elements of the general plan that deal with conservation
of natural and cultural resources to the open space element.

The development of open space policies for the protection of cultural places should be done in
consultation with culturally-affiliated tribes. It is important to note that the importance of
cultural places is not solely rooted in the land or other physical features or objects related to the
land on which the cultural place is located. The sense of “place” is often as important as any
physical or tangible characteristic. It may be important to a tribe to preserve a certain non-
material aspect of a cultural place, such as views or vantage points from or to the cultural place.
Cultural interpretation and importance of the place to the tribe should be taken into
consideration, in addition to any potential archaeological importance of the place. With this in
mind, local governments should be prepared to consider creative solutions for preservation and
protection of cultural places.

Neither Government Code §65560(b)(5) nor Government Code §65562.5 mandate local review
or revision of the existing open space element of the general plan to inventory and/or protect
cultural places. However, local governments should consider doing so in future updates of or
comprehensive revisions to the open space element,
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Exhibit A: Sample Request to the NAHC for Tribal Contact Information

LOCAL GOVERNMENT

TRIBAL CONSULTATION LIST REQUEST

NATIVE AMERICAN HERITAGE COMMISSION

915 CAPITOL MALL, ROOM 364
SACRAMENTO, CA 95814
(916) 653-4082
{916) 657-5390 - Fax

Project Title:

Contact Person:

Local Government/Lead Agency:

Phone:
Street Address: Fax:
City: Zip:
Project Location:
County: City/Community:
Local Action Type:
____ General Plan General Plan Element ' ____ Specific Plan

General Plan Amendment

__ Pre-planning Qutreach Activity

Project Description:

__ Specific Plan Amendment

NAHC Use Only

Date Recsived:

Date Completed

Native American Tribal Consultation lists are only applicable for consulting with Callforma Native American tribes per

Government Coda Section 656352.3.
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Further Supplemental Appeal Justification; Appearance Under Protest;
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Any lead agency determination that a resource should be treated as a tribal cultural resource must be
made using the criteria set forth in subdivision (c) of § 5024.1 of the historical register.3 The agency must
also consider the significance of the resource to a California Native America tribe. Pub. Res. Code §§
5024.1, 21074. California Native American tribes traditionally and culturally affiliated with the geographic
area of a project may have expertise concerning their tribal cultural resources. Pub. Res. Code §
21080.3.1. Courts will defer to a lead agency’s factual determination that a resource is a tribal cultural
resource if that decision is supported by substantial evidence in the record.*

Evidence that may support such a finding could include elder testimony, oral history, tribal government
archival information, testimony of a qualified archaeologist certified by the relevant tribe, testimony of
an expert certified by the tribal government, official tribal government declarations or resolutions,
formal statements from a certified Tribal Historic Preservation Officer, or historical/anthropological
records.

Federal law also provides examples of potential sources of tribal knowledge. The federal Native American
Graves Repatriation Act recognizes the following types of evidence of cultural affiliation: geographical,
kinship, biological, archeological, anthropological, linguistic, folklore, oral tradition, historical, or other

(1) Sites, features, places, cultural landscapes, sacred places, and objects with cultural value to a California Native
American tribe that are either of the following:

(A) Included or determined to be eligible for inclusion in the California Register of Historical Resources.
(B) Included in a local register of historical resources as defined in subdivision (k) of §5020.1.

(2) Aresource determined by the lead agency, in its discretion and supported by substantial evidence, to be
significant pursuant to criteria set forth in subdivision (c) of §5024.1. In applying the criteria set forth in subdivision
(c) of §5024.1 for the purposes of this paragraph, the lead agency shall consider the significance of the resource to a
California Native American tribe.

(b) A cultural landscape that meets the criteria of subdivision (a) is a tribal cultural resource to the extent that the
landscape is geographically defined in terms of the size and scope of the landscape.

(c) A historical resource described in §21084.1, a unique archaeological resource as defined in subdivision (g) of
§21083.2, or a “nonunique archaeological resource” as defined in subdivision (h) of §21083.2 may also be a tribal
cultural resource if it conforms with the criteria of subdivision (a).

3 Pub. Resources Code § 5024.1 (c): A resource may be listed as historical resources in the California Register if it
meets any of the following National Register of Historic Places criteria:

(1) Is associated with events that have made a significant contribution to the broad patterns of California’s history
and cultural heritage.

(2) Is associated with the lives of persons important in our past.

(3) Embodies the distinctive characteristics of a type, period, region, or method of construction, or represents the
work if an important creative individual or possesses high artistic values.

(4) Has yielded, or may be likely to yield, information important in prehistory or history.

4 Berkeley Hillside Preservation v. City of Berkeley, 60 Cal. 4th 1086, 1117 (2015); Valley Advocates v. City of Fresno,
160 Cal.App.4th 1039, 1072 (2008).
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Code Section 5024.1. In applying the criteria set forth in subdivision (c) of Public Resource Code
Section 5024.1, the lead agency shall consider the significance of the resource to a California
Native American tribe.
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